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1864. 
FehfiKMry  4. 

lY  Indenture  of  Settlement,  dated  the  26th  June,  1840,  Personal  pro- 

and  made  between  George  Woodward,  of  the  one  part,  and  y^jL^^ 

Joseph  G.  Jennings,  John  E.  Addison^  and  John  Walker,  of  the  trustees  upon 

other  part,  after  reciting  that  Woodward  had  placed  in  the  and  pay  the 

Union  Bank  in  Hobart  Town  £700  in  the  names  of  Jennings,  ^^^  ^»<»™ 

Addison,  and  Walker,  it  was  declared  that  they  should  stand  covert,  for  her 

separate  use, 
witharestraint 
npon  antidpation.  By  arrangement  between  the  agent  of  the  trustees,  and  the  hus- 
band of  the  o.q.t.,  who  was  a  mortgagor  of  such  agent,  the  annual  income  of  the  trust 
property  was  set-off  against  the  interest  payable  by  the  husband  to  the  agent ;  and  no 
interest  was  demanded  by,  or  paid  to,  the  c.q.t.  for  six  years.  In  a  suit  by  the  c.q.t, 
agamst  the  trustees,  the  evidence  as  to  the  express  assent  of  the  o.q.t.  to  the  arrange- 
ment hetween  her  husband  and  the  agent  of  the  trustees  being  conflicting. 

Held,  that  whether  she  did  or  did  not  assent  was  immaterial,  she  bdng  bound  by  her 
acquiescence  in  the  virtual  receipt  of  the  interest  by  ber  husband. 

An  official  assignee  who  taJies  no  interest  in  property  settled  upon  the  wife  of  the 
insolvent,  but  who  is  made  a  party  to  a  suit  respecting  such  property,  is  entitled  to  his 
costs  against  the  Plaintiffs. 

An  official  assignee  of  a  person  taking  a  beneficial  interest  under  a  settlement,  who 
refuses  when  applied  to  to  become  a  co-plaintiff,  but  does  not  then  disclaim,  and  is 
therefore  necessarily  made  a  Defendant,  is  not  entitled  to  his  costs. 


W.W.&A'B. 


VOL.  I.-EQ. 


SUPREME  COURT:   VICTORIA. 


1863. 


Statement, 


possessed  of  that  sum  upon  trust,  to  invest  the  same,  with 
the  assent  of  Mr.  and  Mrs.  Woodward  during  their  joint 
lives,  on  real  securities  or  shares  in  public  companies,  as 
therein  mentioned ;  and  receive  the  interest,  dividends,  or 
annual  produce  thereof,  and  pay  the  same  during  the  joint 
natural  lives  of  George  Woodward  and  Anne  his  wife  unto 
such  person  or  persons  only  and  for  such  trusts  intents 
and  purposes  only  as  the  said  Anne  notwithstanding  her 
coverture  and  as  if  she  were  sole  and  unmarried  should  by 
any  writing  under  her  hand  direct  or  appoint  but  not  so 
as  to  deprive  herself  of  the  benefit  thereof  by  mortgage 
sale  charge  or  other  mode  of  anticipation  and  in  default 
of  such  direction  into  her  own  proper  hands  for  her  sole 
separate  and  peculiar  use  and  benefit  independently  and 
exclusively  of  the  said  George  Woodward  and  so  as  not  to 
be  in  any  wise  subject  or  liable  to  his  debts  control 
interference  or  engagements;  and  that  her  receipt  or 
receipts  in  writing  alone,  notwithstanding  her  coverture, 
should  be  good  and  sufficient  discharges  for  the  same. 


In  1858,  the  -trustees,  at  the  request  of  Mr.  and  Mrs. 
Woodward,  transmitted  £600  of  the  trust-money  to  Mr. 
if.  Jennings,  in  Melbourne,  for  investment  in  Victoria.  In 
July,  1864,  £200  of  this  sum  was,  with  the  consent  of  Mrs. 
Woodward,  lent  to  her  husband  by  H.  Jennings,  on  the 
security  of  leasehold  property  in  Melbourne,  known  as  the 
Carriers  stables.  Woodward  being  then  indebted  to  H. 
Jennings  in  the  sum  of  £400,  a  mortgage  of  this  property 
was  excecuted  by  Woodward  to  H,  Jennings  individually  for 
£600.  Subsequently  an  arrangement  was  made  between 
Woodward  and  H,  Jennings  that  the  remaining  £400  of  the 
trust  money  then  in  H.  Jennings's  hands  should  be  applied 
by  him  in  liquidation  of  his  own  debt,  and  that  he  should 
execute  a  transfer  of  the  mortgage  for  £600  to  the  trustees 
of  the  settlement.  This  transfer  was,  however,  never 
executed.  There  was  a  conflict  of  evidence  as  to  whether 
this  arrangement  was  sanctioned  by  Mrs.  Woodward,    In 
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October,  1856,  Woodward  repaid  to  H.  Jennings  £100  of  the 
d6200  trust  money  originally  lent,  but  he  never  paid  more ; 
and  the  property,  through  depreciation  in  value,  became 
an  insufficient  security  for  the  balance.  In  May,  1858, 
Woodward  became  insolvent.  In  October,  1869,  H,  Jennings 
entered  as  mortgagee  into  possession  of  the  Carriers  stables. 
In  June,  1860,  the  £100  repaid  by  Woodward  in  October, 
1856,  and  which  had  till  then  remained  in  H,  Jennings's 
hands,  was  with  the  consent  of  Mrs.  Woodward  lent  to  her 
son,  J,  M.  D,  Woodward^  who  also  agreed  to  take  upon 
himself  the  payment  of  the  remaining  £100  originally  lent 
to  his  father ;  and  being  indebted  to  H,  Jennings  in  some 
other  sums,  he  executed  a  mortgage  to  the  trustees  for  £290 
upon  certain  real  property  at  Boroondara.  There  was  no 
assent  given  by  Mrs.  Woodward  to  an  investment  of  more 
than  £100  of  the  trust  money  upon  the  Boroondara  pro- 
perty. From  1863  to  1869  no  interest  was  received  by 
Mrs.  Woodward  in  respect  of  the  £600  transmitted  to 
Melbourne.  In  October,  1869,  she  applied  to  H.  Jennings 
for  her  interest,  which  was  thenceforward  paid  by  him  at 
the  rate  of  £15  per  quarter.  By  a  receipt  dated  25th  May, 
1860,  Mrs.  Woodward  acknowledged  the  receipt  of  interest 
at  this  rate  up  to  the  18th  of  April,  1860.  Subsequently 
various  small  payments  were  made  by  him  to  her  on 
account  of  interest 


1863. 
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In  December,  1861,  Mrs.  Woodward  applied  to  H.  Jennings 
and  the  surviving  trustees,  J.  G.  Jennings  and  Walker, 
for  the  replacement  of  the  £400  trust  money  mis-invested 
on  the  Carriers  stables,  and  for  payment  of  arrears  of 
interest  from  1853,  Proposals  for  a  settlement  were  made 
by  the  trustees,  but  no  arrangement  being  completed,  the 
present  suit  was  instituted  in  January,  1863,  by  Mrs. 
Woodward  and  her  son  F.  R,  G.  Woodward,  as  Plaintiffs, 
against  the  trustees  J,  G.  Jennings  and  WaVcery  H,  Jennings, 
and  the  official  assignees  of  George  Woodward  and  J,  M.  D. 
Woodward, 
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The  bill  alleged  that  £200  only  of  the  trust  money  was 
ever  lent  to  George  Woodwardy  with  the  assent  of  the 
Plaintiff  Anne;  that  the  investment  upon  the  Carriers 
stables,  being  leasehold  property,  was  not  authorized 
by  the  settlement ;  but  offered  to  accept  the  mortgage  over 
the  Boroondara  property  as  a  security  for  £200  of  the  trust 
money,  and  prayed  that  the  trustees  and  H,  Jennings 
might  be  ordered  to  replace  the  £400  mis-invested,  and  to 
account  for  the  interest  of  the  trust  fiind  from  1858 ;  and 
that  new  trustees  might  be  appointed. 


The  Defendants,  the  trustees  and  H,  Jennings,  by  their 
answers  offered  to  replace  the  £400 ;  to  pay  the  balance 
unpaid  of  interest  accrued  due  after  October,  1869,  and 
also  to  pay  the  costs  of  the  suit  up  to  the  delivery  of  their 
answers.  H.  Jennings  by  his  answer  alleged  that  the 
Plaintiff  Anne,  in  July,  1864,  on  the  occasion  of  the 
mortgage  of  the  Carriers  stables  being  executed,  expressed 
her  desire  that  her  husband  should  receive  the  income 
arising  from  the  £600  trust  money,  and  that  it  was 
accordingly  arranged  that  such  income  should  be  applied 
by  H.  Jennings  in  payment  of  the  interest  upon  that  mort- 
gage ;  and  that  such  income  was  in  fact  so  applied  by  him, 
George  Woodward  having  paid  no  interest  whatever  upon 
this  mortgage. 

A  lengthened  correspondence  took  place  between  the 
solicitors  of  the  various  parties  with  a  view  of  settling  the 
suit  on  the  terms  offered  by  the  answer ;  but  in  consequence 
of  the  delay  arising  from  difl&culties  interposed  by  various 
parties,  the  suit  was  ultimately  proceeded  with. 


The  evidence  as  to  Mrs.  Woodward's  consent  to  the 
alleged  arrangement  as  to  interest  was  conflicting,  she 
denying  that  she  had  ever  given  any  such  consent,  and 
alleging  that  she  allowed  her  income  to  accumulate  in  the 
hands  of  H.  Jennings,  she  having  no  immediate  necessity 
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for  it,  until  after  her  husband's  insolvency,  when  she  18^- 

applied  to  H,  Jennings  for  payment  of  the  arrears,  and  also  Woodwaed 

of  the  accruing  income.  ^    *• 


The  suit  now  came  on  for  hearing.  The  only  points 
argued  were  as  to  the  liability  of  the  trustees  for*  the 
income  prior  to  October,  1859,  and  as  to  the  costs  of  the 
suit 


Statemeni, 


Mr.  Lowes  for  Mr.  Jacomh^  official  assignee  of  George 
Woodward ;  and  Mr.  Purcdl  for  Mr.  Shaw^  official  assignee 
of  c7.  M.  £).  Woodwardf  appeared  to  ask  for  their  costs,  and 
cited  Higgins  v,  Frankis  (a),  and  Bellamy  v,  Brickenden  (b). 


Argument, 


Mr.  Webb  for  the  Plaintiffs,  contra.  These  Defendants 
haying  disclaimed,  are  not  entitled  to  their  costs.  They 
never  offered  to  disclaim  prior  to  the  institution  of  the 
suit,  and  it  is  not  necessary  that  the  plaintiffs  should  have 
applied  to  them  to  disclaim.  Ford  v.  Chesterfield  (c). 
Ward  V.  Shakeskafi  (d). 


Mb.  Justice  Molesworth: — 


Mr.  Jacomb,  as  official  assignee  of  George  Woodward,  takes 
no  interest  under  the  settlement,  and  should  not  have  been 
made  a  party  to  the  suit.  I  think  therefore  he  is  entitled 
to  his  costs  against  the  Plaintiffs.  It  appears  by  the  settle- 
ment thatJ.  M,  Z>.  Woodward  took  a  beneficial  interest  under 
it.  It  is  stated  by  the  bill  that  his  official  assignee  was  asked 
to  become  a  co-plaintiff  and  refused.  He  did  not  then 
disclaim,  and  the  Plaintiff  was  bound  to  make  him  a  party. 
In  cases  where  some  residuary  legatees  have  filed  a  bill, 
and  others  of  them,  having  refused  to  join  as  Plaintiffs, 


(a)  20  L.J.  (N.8.)  Chy.,  16. 
(i)  4  K.  &  J.,  670. 


(o)  16  Beav.,  616. 
Id)  1  Drew  &  Sm., : 
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were  necessarily  made  Defendants,  they  have  been  left  to 
abide  their  own  costs ;  and  my  impression  is  that  Mr. 
Shaw  will  not  be  entitled  to  his  costs. 


Mr.  BiUing  and  Mr.  WM  for  the  Plaintiffs.  As  to  the 
question  of  interest,  Mrs.  Woodward  never  assented  to  the 
alleged  arrangement  that  her  income  should  be  set-off 
against  the  interest  payable  by  her  husband  upon  his  mort- 
gage. Any  such  assent  as  to  income  thereafter  to  accrue, 
if  given,  would  not  have  bound  her,  she  being  restrained 
from  anticipation  by  the  terms  of  the  settlement.  HameU 
V.  M'DougaU  («),  Moore  v,  Moore  (/),  Clive  v.  Carew  {g)y  Pern- 
berton  v,  M*OiU  (/i),  Wilton  v,  HiU  (j).  There  is  no  evidence 
of  the  wife's  acquiescence  in  this  arrangement,  and  on  the 
contrary  she  denies  that  she  ever  knew  of  it.  This  case 
does  not  therefore  fall  within  the  principle  of  Rowley  v, 
Unwin  (k),  where  the  wife  admitted  she  had  allowed  her 
husband  to  receive  the  income  of  her  separate  estate.  Here 
the  wife's  money  was  never  received  by  the  husband,  but 
is  alleged  to  have  been  made  matter  of  set-off  between  her 
husband  and  H.  Jennings,  as  the  qitasi  trustee.  As  to  costs, 
the  bringing  of  the  suit  to  a  hearing  has  been  altogether 
necessitated  by  the  Defendants  declining  practically  to  carry 
out  the  offer  of  payment  made  by  their  answer.  That 
offer  was  accepted  by  the  Plaintiffs  immediately  upon  the 
answers  coming  in  in  June  last ;  but  the  money  was  not 
paid  in  consequence  of  objections  as  to  matters  of  detail 
which  were  from  time  to  time  raised  by  the  Defendants,  or 
their  solicitors,  and  in  November  the  Plaintiffs  were  driven 
to  proceed  with  the  suit  in  order  to  obtain  a  settlement  of 
the  matter.  Under  these  circumstances  the  Defendants 
ought  to  pay  the  entire  costs  of  the  suit 


(•)  8  Beav.,  187. 

(/)  1  Coll.,  64. 

(S)  1  Johni  Sl  H.,  199. 


(*)  8  W.  R.,  290. 

0*)  26  L.  J.  (N.  8.)  Chy.,  166. 

(k)  2K.SL  J.,  188. 
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Mr.  J,  W,  Stephen  for  the  Defendants  J.  G.  Jennings 
and  Walker.  These  defendants  admit  that  they  are  liable 
to  replace  the  £400  ;  and  have  oflFered  by  their  answer  to 
do  so.  As  to  the  income,  there  has  been  such  an  acqui- 
escence by  Mrs.  Woodward  in  the  receipt  of  the  income  by 
her  husband  down  to  October,  1859,  that  she  is  not  now 
entitled  to  an  account  of  the  income  prior  to  that.  Leach 
V.  Way  (Q,  BartUt  v.  GUlard  (m),  CaUm  v.  RideoiU  (n),  Thrupp 
V,  Harman  (o),  Buckendge  v.  Glasse  {jp).  FUzgibbon  v.  Blake  (q). 
Where  the  wife  has  allowed  her  husband  to  receive  her 
separate  income,  she  can  at  the  most  claim  from  the  trus- 
tees one  year's  arrears,  and  in  some  cases  it  has  been  held 
that  she  cannot  claim  even  that.  Lewin  on  Trusts,  4th  ed., 
600,  Arthur  v.  Arthur  (r),  Payne  v.  Little  (s).  As  to  costs,  the 
prosecution  of  this  suit  since  the  answer  has  been  alto- 
gether unnecessary,  and  the  Plaintiff  should  therefore  pay 
the  subsequent  costs  occasioned  thereby ;  the  Defendants 
having  by  their  answer  offered  to  pay  all  the  costs  up  to 
the  answer.     MiUvngton  v.  Fox  (t). 


1869. 


AryumeiU, 


Mr.  r.  A'Beckett  for  the  Defendant  H,  Jennings, 


Mr.  BUUng  in  reply. 


Cur,  adv.  vuU. 


1864. 


Mb.  Justice  Molesworth  (after  stating  the  facts  of  the    JMnunyA. 
case  as  stated  above) : —  Judgment. 


In  argument  before  me,  the  Defendants  H.  Jennings  and 
the  trustees  gave  up  the  question  of  replacing  the  £400  ; 


©  6  L.  J.  (N.S.)  Chy.  100. 
(m)  8  BiuB.,  149. 
(»)  1  Mac  k  G.,  599. 
(o)  SMyl.&K.,  618. 
(|»)  Cr  A  Ph.,  137. 


(q)  8  Jr.  Ch.  Reps.,  828. 
(r)  11  Jr.  Eq.  Reps.,  511. 
(s)  26  Beay.,  1. 
(Q  8  MyL  &  Cr.,  838. 
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but  the  points  argued  related  to  the  interest  prior  to 
October,  1869,  and  the  liability  to  costs  of  suit. 

There  has  been  a  conflict  of  evidence  as  to  whether 
Mrs.  Woodvcard  directly  assented  to  the  investment  of  the 
£400  trust  money  upon  the  Carriers  stables,  and  to  the 
application  by  B.enry  Jennings  of  the  interest  of  the  trust 
fund  before  October,  1859,  to  discharge  the  liabilities  of 
Oeorge  Woodward,  If  it  were  material,  I  should  decide 
those  points  against  the  Plaintiff;  but  however  expressly 
she  assented  as  to  the  former,  the  trustees  are  confessedly 
boimd  to  replace  the  JS400;  and  whether  she  did  or  did 
not  assent  to  the  latter  I  think  immaterial  (except  in  some 
degree  as  to  costs),  as  I  think  she  is  bound  by  her  acquies- 
ence  in  the  virtual  receipt  by  her  husband  of  the  interest 
in  dispute. 


By  a  long  series  of  authorities  collected  in  Lemn  on  Trusts, 
4th  ed.,  499,  500,  a  wife  entitled  to  separate  estate  allowing 
the  interest  to  be  paid  to  her  husband,  and  being  supported 
by  him,  cannot  recover  from  him,  and  a  fortiori  from  the 
trustees,  more  than  one  year's  arrears  of  income,  and  as  to 
that  last  there  is  a  doubt.  See  also  Leach  v.  Way^  Bardett 
V,  OilUtrd,  Bxuikeridge  v.  Olasse,  Rowley  v.  Unwin,  In  the 
earlier  cases  the  precise  language  of  the  trusts  for  separate 
use  do  not  appear.  In  Tkrupp  v.  Harman,  and  Howard  v. 
Digby  (v),  besides  some  of  those  last  referred  to,  the  words 
appear  as  stringent  as  in  the  present  case,  and  in  both  the 
wife  was  held  bound,  though  the  money  was  not  paid  into 
her  hands,  or  upon  her  receipt.  I  have  in  vain  sought  for 
any  case  in  which  the  Judge  gave  reasons  for  disregarding 
the  restriction.  I  should  say  that  these  trusts  are  creations 
of  courts  of  equity,  in  some  degree  breaking  through  the 
principles  of  the  common  law,  that  a  woman  should  have 
DO  property  apart  from  her  husband,  and  that  all  property 


(«)  4  Sim.,  688 ;  2  C.  &  F.,  648. 
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is  alienable  and  disposable  by  the  owner  in  such  a  way  as 
he  or  she  may  please,  with  such  formalities  only  as  the 
law  imposes  upon  both  sexes.  Though  the  courts  of 
equity  have,  in  compliance  with  a  modem  sentiment  of 
convenience,  after  a  struggle,  held  that  married  women 
may  have  property  not  alienable  by  anticipation,  yet  they 
have  not  allowed  that  in  their  case  the  manner  of  paying 
the  income  to  them,  or  the  evidence  of  it  being  paid,  shall 
be  altered.  See  Powell  v,  Hankey  (w).  Opposite  decisions 
would  have  enabled  married  women  to  convert  stipulations 
for  their  protection  into  instruments  of  gross  fraud  upon 
persons  dealing  with  them. 


1864. 


Judgment, 


On  the  subject  of  costs  only  I  have  had  difficulty.  The 
Defendants,  H.  Jennings  and  the  trustees,  are  admittedly 
subject  to  the  Plaintiff's  costs,  down  to  the  filing  of  the 
answers.  As  to  the  subsequent  costs,  the  Plaintiffs  have 
failed  in  the  matter  in  dispute  as  to  liability  to  back 
interest ;  and  I  should  have  been  disposed  to  have  given  the 
trustees  costs  against  them,  were  it  not  that,  pending  this 
litigation,  the  Plaintiff  Anne  has  been  deprived  of  that  to 
which  confessedly  she  is  entitled,  the  accruing  interest. 
Trustees  consenting  to  replace  capital,  to  be  handed  to 
new  trustees  to  be  appointed,  may  fairly  postpone  paying 
until  there  is  a  person  authorized  to  receive;  but  as  to 
income,  the  Plaintiff  was  entitled  to  it  during  the  suspense 
of  investment,  arising  from  the  trustees'  default,  and  was 
competent  to  receive.  The  Plaintiff's  solicitor,  by  letters 
to  Henry  Jennings,  dated  April  30,  1868,  August  35,  1863, 
September  17,  1863,  expressly  called  attention  to  the 
extreme  distress  to  which  she  was  reduced  by  the  want  of 
income,  and  sought  payment.  But  no  offer  to  pay  it, 
pending  the  delay  arising  from  disputes  over  petty  details 
of  adjustment,  was  made.  The  solicitor  of  Walker,  the 
trustee,  then,  after  the  Plaintiff's  patience  had  been  long 


(it)  2  P.  Wins.,  82. 
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strained,  started  a  difficulty  about  the  residence  of  new 
trustees.  The  objection  itself  was  a  reasonable  one,  and 
it  is  very  fair  that  trustees  who  have  to  replace  a  trust 
fund,  unintentionally  and  without  profit  to  themselves 
misapplied,  should  guard  against  having  to  replace  it 
twice ;  but  this  difficulty  ought  to  have  been  discovered 
before,  and  WaUcer,  leaving  the  country,  ought  to  have 
left  an  agent  here  authorized  to  represent  him  fully.  This 
withholding  of  the  interest  has  led  me  not  to  give  the 
Defendants,  trustees,  their  costs  subsequent  to  the  answer. 


At  the  opening  of  the  case,  I  expressed  my  opinion  that 
Mr.  Jacomhy  official  assignee  of  George  Woodward,  had  no 
interest  in  the  fund ;  therefore  ought  not  to  have  been 
made  a  party,  and  should  have  his  costs  against  the  plain- 
tiffs. I  also  expressed  an  opinion  that  ShaWy  assignee  of 
J.  M.  D.  Woodward,  had,  and  has,  a  valuable  interest  in 
the  fund  which  the  Plaintiffs  have  realized,  was  therefore 
a  proper  party,  and  should,  notwithstanding  his  disclaimer, 
abide  his  own  costs. 

It  is  not  now  sought  by  either  party,  as  I  understand, 
that  new  trustees  should  be  appointed.  Henry  Jennings 
admits  his  liability  to  indemnify  the  trustees,  and  as  to 
money  paid  for  the  trust  fund  and  interest,  I  shall  decree 
that  he  do  so  according  to  cases  in  Lewin,  630,  and  Latouch 
V.  Dunsaney  {x).  As  to  costs,  I  find  by  2  Daniel,  1051,  that 
the  only  way  in  which  I  could  enforce  indemnity  would  be 
by  making  the  Plaintiffs  pay  the  costs  of  the  trustees. 
Defendants,  and  have  them  over  against  Henry  Jennings, 
which  would  be  very  unjust  to  the  Plaintiffs,  in  case  he 
should  prove  insolvent. 

I  have  had  some  doubt  as  to  the  rate  of  interest  with 
which  the  Defendants  should  be  charged  since  October, 


(«)  1  Sch.  &  Lef.,  137,  2  Id,,  690. 
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1859,  on  Jg400,  as  to  the  time  up  to  which  the  account 
should  he  regarded  as  settled,  and  as  to  the  credits  against 
interest  I  think  the  allowance  of  ten  per  cent,  is  so  far 
connected  with  the  PlaintiflF  Anne  permitting  the  fund 
to  remain  as  it  was,  that  she  should  have  ten  per  cent  in- 
terest until  she  withdrew  that  permission,  and  from  thence, 
forth  should  have  only  eight  per  cent,  interest.  I  think 
that  the  receipt  of  the  26th  of  May,  1860,  should  be  taken 
as  a  settlement  down  to  the  18th  of  April,  1860.  Thus 
the  debits  will  be  interest  at  ten  per  cent,  to  October,  1861, 
about  £60;  interest  from  October,  1861,  to  investment 
ordered  at  eight  per  cent.  The  parties  seem  to  be  agreed 
as  to  credits  against  this,  and  I  hope  will  so  far  agree  as 
to  enable  me,  by  consent,  to  dispense  with  a  reference  to 
take  the  account.  Assuming  that  I  can  so  fix  the  sum,  I 
shall  order  the  Defendant  Henry  Jennings,  J,  G,  Jennings, 
and  John  Walker,  to  pay  the  same  to  the  Plaintiff  Anne 
within  the  same  three  calendar  months. 


1864. 


Judgmeni. 


In  settling  the  accounts  the  parties  can  use  their  discre- 
tion as  to  whether  interest  and  payments  on  account  of  the 
Tasmanian  £100  are  to  be  included,  and  the  decree,  on  a 
sum  fixed  by  consent,  should  say  how  it  is  done ;  also,  if  a 
reference  is  necessary,  I  should  wish  the  parties  to  say  if 
it  should  embrace  that  £100. 


"  Declare  that  the  Defendants  Semy  Jennings,  Joseph  J,  Jennings, 
*  and  John  Walker,  are  bound  to  replace  the  sum  of  £400  of  the  trust 
'  funds  settled  by  the  indenture  of  June  26, 1840,  and  order  that  they 
'do,  within  three  calendar  months,  at  their  own  costs,  invest  that  sum 
'  in  a  security  oonformahle  to  that  settlement  upon  the  trusts  thereof 
'  still  capahle  of  taking  effect  in  the  names  of  the  said  J,  &,  Jennings 
'*  and  John  Walker,  such  investment  to  he  with  the  approhation  of  the 
'  Master,  in  case  the  sud  Ctewge  Woodmard  and  Anne  his  wife  do  not 
'consent  thereto.  Declare  that  the  said  J.  &,  Jennings  and  John 
'  Walker  shall  hold  the  mortgage  of  the  29th  June,  1860,  over  property 
'  in  Boroondara,  as  a  security  for  £200,  other  portion  of  the  trust  fund 
'  and  interest  at  ten  per  cent.,  and  suhject  thereto,  in  trust  for  the 
'Defendant  Henry  Jennings.  Direct  that  within  three  calendar 
'  months  the  said  J.  &,  Jennings  and  John  Walker,  at  their  own  costs, 
"  execute  a  declaration  of  tmst  thereof.     Declare  that  the  said  J,  &. 
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1864.  ''Jenmti^t  and  John  Walker  sbaU  hold  the  said  fnma  of  £400,  £200, 

"and  the  snm  of  £100,  which  has  remained  in  their  hands  npon  the 
"  trusts  of  the  said  settlement.  Order  that  the  Defendants  S.  Jennings, 
"  J,  G,  Jennings  and  John  Walker  do  within  three  calendar  months  pay 
"  to  the  Plaintiff  Anne  the  snm  of  £  ,  for  arrears  of  interest  on  the 
Jttdgment.  «« said  snm  of  £400  since  the  18th  April,  1860.  Order  that  Hewry  Jen- 
"  nings,  within  three  months  after  payment  hy  the  said  J,  G.  Jennings 
"  and  John  Walker,  or  either  of  them,  of  the  said  snm  of  £400,  and 
"  interest  thereon,  or  any  part  thereof,  repay  the  same,  with  interest  at 
"  eight  per  cent.,  to  the  person  or  persons  making  such  payment.  Order 
"  that  the  Defendants  ff.  Jennings,  J.  G.  Jennings  and  John  Walker 
"  pay  the  Flaintifis  their  costs  of  suit  up  to  the  filing  of  the  last  of  their 
"  answers.  Order  the  Flaintifi^  to  pay  the  costs  of  12.  E.  Jacomb,  Let 
"  all  parties  ahide  their  own  costs  up  to  the  present  time,  save  as  herein 
*'  provided-" 


RICHARDSON  v.  ARTHUR. 

X  HIS  was  a  suit  by  John  Richardson  against  James  Arthur 
and  George  Thomas  charging  a  fraudulent  misappropriation 
of  a  trust  fund,  and  seeking  accounts  and  restitution. 

The  bill  alleged  that  on  the  37th  of  June,  1862,  John 
Richardson,  jun.,  son  of  the  Plaintiff,  executed  a  deed  of 
trust,  by  which  certain  land,  and  also  two  sums  of  £800 
and  £150,  secured  to  John  Richardson,  the  younger,  on 
mortgage  of  other  lands,  were  made  over  by  him  to  the 
Defendants,  upon  trust,  during  the  joint  lives  of  the 
Ricliardaons — son  and  father — to  pay  10«.  per  week  to  the 
father,  and  the  balance  of  the  income  to  the  son ;  after  the 
death  of  either  to  pay  the  whole  income  to  the  survivor ; 
and  after  the  death  of  the  survivor  to  convert  all  into 
money,  and  divide  the  proceeds  between  the   Geelong 


February  8. 

J,  M,  conveyed 
certain  real 
and  personal 
property  to 
A,  and  T.,  on 
trust,  to  pay 
the  income  to 
himself  for 
life,  and  after 
hlB  death  to  J2. 
for  life.    The 
conveyance  in 
trust  was 
revocable  by 
J,  M.  and  M. 
jointly,  and  a 
deed  of  revo- 
cation was 
executed  by 
them.    After 
the  death  of 
J.  M.  a  bill 
was  filed  by 
jB.  against  A» 
and  r., 

alleging  that  the  execution  of  the  deed  of  revocation  by  J.  JB.  and  himself  had  been 
fraudulently  obtained  by  A.,  and  praying  that  the  trust  should  be  declared  as  subsisting 
unrevoked,  and  that  the  monies  lost  to  the  trust  by  means  of  the  pretended  revocation 
should  be  made  good  by  A.  and  T. 

Meld,  that  the  personal  representative  of  J.  JR,  was  a  necessary  party  to  the  suit,  he 
being  interested  in  supporting  the  deed  of  revocation. 
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Hospital,  the  Geelong  Protestant  Asylum,  and  the  Geelong 
Catholic  Orphan  Asylum,  equally.  That  this  settlement 
of  the  son's  property  was  irrevocable  by  him,  except  with 
the  consent  of  the  father.  That  the  settlor  was  intemperate, 
weak,  and  infirm,  and  that  Arthur  took  advantage  of  his 
weakness  and  infirmity,  and  induced  him  to  execute  a 
transfer  of  the  mortgage  for  £180,  and  a  revocation  of  the 
settlement  so  far  as  concerned  this  sum.  That  Plaintiff 
also  executed  this  deed,  but  knows  not  its  contents  ;  and 
that  both  he  and  the  settlor  executed  it  believing  and 
intending  that  the  £800  would  be  re-invested  and  remain 
subject  to  the  trusts  of  the  settlement.  That  after  the 
revocation  Arthur  obtained  the  £800,  and  with  it  bought 
property  for  himself,  paid  debts  of.  his  own,  and  retired 
bills  which  the  settlor  had  drawn  on  him  in  favor  of 
Thomasy  against  an  old  debt  due  from  Arthur  to  Thomas, 
That  after  the  revocation  the  settlor  was  plied  with  drink, 
and  became  incapable  until  his  death.  That  Thomas  knew 
of  the  misappropriation  by  Arthur  of  the  £800.  That 
Arthur  has  ceased  paying,  and  has  refused  to  pay,  the 
Plaintiff  his  annuity  of  10^.  per  week.  The  bill  charged 
that  the  misappropriation  of  the  £800  was  a  fraud  on  the 
settlor  and  the  Plaintiff.  It  prayed  for  declarations  that 
the  settlement  was  not  revocable  by  the  settlor  except  with 
the  consent  of  the  Plaintiff,  and  that  the  Defendants  are 
**  liable  to  make  good  and  replace  the  moneys  by  them,  or 
either  of  them,  applied  to  their  or  either  of  their  own  use 
and  purposes  as  aforesaid,  or  otherwise  than  upon  the 
trusts  of  the  settlement ;  and  for  a  decree  that  they  should 
make  good  the  same ;  and  that,  for  the  purposes  aforesaid, 
all  necessary  accounts  be  taken." 


1864. 

BlOHABDBOB' 

Abthitb. 
8tatemeiU. 


The  Defendant  Arthur  in  his  answer  alleged  that  John 
Richardson  the  younger  was  well  aware  that  the  trusts  of 
the  settlement  were  revoked  by  the  execution  of  the  deed 
of  transfer  of  the  £800  security,  and  that  the  sum  of  £800 
then  paid  had  been  expended  by  the  Defendant  for  the 
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1864.         benefit  of  John  Richardson  the  younger,  and  that  upon 
BiCHABDsoN    taking  accounts  his  estate  would  be  proved  indebted  to  the 


Abthub. 
Statement. 


Defendant. 

The  Defendant  Thomas  denied  any  complicity  in  the' 
transactions  complained  of,  and  alleged  that  he  had  retired 
from  the  trust  prior  to  their  occurrence. 


The  suit  now  came  on  for  hearing. 

Argument.  Mr.  Lowes,  for  the  Defendant  Arthur,  objected  that  the 

personal  representative  of  John  Richardson,  the  younger, 
the  settlor,  was  a  necessary  party,  and  should  have  been 
joined  as  a  Defendant.  The  bill  impeached  transactions 
before  his  death.  His  representatives  might  uphold  the 
revocation,  and  justify  the  payment  of  the  bills  accepted 
by  him  in  favour  of  Thomas.  At  all  events,  the  account 
prayed  for  must  cover  those  bills,  and  the  representatives 
of  the  settlor  must  be  before  the  Court  on  the  taking  of 
that  account  so  far  as  concerned  those  bills.  Munch  v. 
CockereU  (y). 

Mr.  Moore  and  Mr.  T.  ABeckeU  for  the  Plaintiff.  We  ask 
no  account  as  to  the  interest  of  the  settlor  in  his  lifetime. 
Very  likely  his  representatives  are  entitled  to  their  bill  in 
respect  of  that.  It  would  be  multifarious  in  us  to  join 
that  in  our  bill,  which  is  filed  on  behalf  of  the  tenant  for 
life  in  remainder  after  the  settlor's  death.  In  Munch  v. 
CockereU  there  were  two  parties  entitled  to  two  moieties. 
Here,  since  the  settlor's  death  we  are  entitled  to  the  whole, 
and  we  ask  for  nothing  as  to  what  occurred  before  the 
settlor's  death.  The  Plaintiff  is  entitled  to  sue  alone, 
under  the  Supreme  Court  Rules,  cap.  v.,  rule  6,  he  being 


(y)  8  Sim.,  219. 
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one  of  several  cestuis  qui  trustent  seeking  an  execution  of  the         18^' 
trusts  of  the  settlement.  BioHASBsoir 

V. 

Abthtis. 

Mr.  Lowes  in  reply.  

Argument. 

Mr.  J.  W,  Stephen^  for  the  Defendant  TJujmas,  took  no 
part  in  the  argument ;  hut,  as  andcm  curia,  he  mentioned 
Watson  V.  Sawyers  {z). 


Mb.  Justice  Moleswobth  : 


Judgment 


I  think  that  John  Richardson's  representative  is  a  neces- 
sary party  to  this  suit.  His  presence  is  required  for  the 
protection  of  the  Defendants.  Were  the  Plaintiff  to  suc- 
ceed in  estahlishing  his  view  of  the  case,  and  were  the 
I>efendants  accordingly  decreed  to  restore  the  £800  to  the 
trust,  they  might  in  a  suit  hy  the  administrator  of  John 
Sichardson  he  called  upon  to  account  for  that  sum  over 
again,  as  having  received  it  discharged  from  the  trust  for 
the  intestate's  sole  use,  or  as  his  agents.  To  such  a  suit 
it  would  he  no  answer  to  rely  upon  a  decree  in  this  suit 
declaring  the  £800  to  form  part  of  the  trust  fund,  obtained 
in  the  absence  of  any  representative  of  John  Richardson, 
who  would  have  been  interested  in  supporting  the  deed  of 
revocation  by  means  of  which  the  £800  became  his  own 
property.  The  objection  not  having  been  taken  by  the 
answer  of  either  Defendant,  I  shall  allow  the  cause  to  stand 
over,  and  give  leave  to  amend,  without  costs. 

Caitse  to  stand  over.  Leave  to  amend  by  making  the 
personal  representative  of  John  Richardson  the 
younger  a  party.  No  costs  as  to  Defendant 
Arthur.  Costs  of  Defendant  Thomas .  to  be 
costs  in  the  cause. 


(«)  Sup.  a.  Vic,  Dec  19, 1862. 
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COLLYER  V.  CORCORAN. 

Administration  suit  by  mortgagee  against  the 
personal  representative  and  infant  coheiresses  of  a  deceased 
mortgagor,  who  had  died  Intestate.  The  Plaintiff  was 
under  an  indenture  of  mortgage  with  power  of  sale  of  the 
15th  of  August,  1856,  legal  mortgagee  of  certain  real 
estate  of  the  intestate,  and  also  equitable  mortgagee  by 
deposit  of  deeds,  accompanied  by  a  memorandum  of  equi- 
table deposit  of  the  26th  July,  1858,  of  other  portions  of 
the  intestate's  real  estate.  The  Plaintiff  had  been  in  pos- 
session of  a  portion  of  the  mortgaged  premises. 

Mr.  J.  W.  Stephen,  for  the  Plaintiff,  applied  for  a  decree 
for  sale  of  the  land  comprised  in  the  equitable  mortgage, 
and  asked  that  the  decree  might,  under  the  Trustee  Act, 
sec.  20,  appoint  the  Plaintiff  to  convey  to  the  purchaser 
the  legal  estate  vested  in  the  infant  co-heiresses,  to  avoid  the 
necessity  of  a  subsequent  application  under  the  Act.  Seton 
on  Decrees,  799. 

Mr.  Lowes  for  the  infant  Defendants. 

Mr.  Justice  Molesworth  : — The  Plaintiff  being  mort- 
gagee in  possession  of  a  part  of  the  mortgaged  premises, 
should  account  with  liability  for  wilful  default  for  the  rents 
and  profits  of  that  part.  I  will  consider  the  precise  form 
of  the  decree  to  be  made. 


CASES  IN  EQUITY. 

Ma  Justice  Moleswobth  : — In  this  case  I  am  prepared  to 
make  a  decree  as  follows : — 

"  Declare  that  the  Plaintiff  is  entitled  to  be  considered  as  mortgagee 
**  in  equity  npon  the  lands  oomprised  in  the  title^eeds  deposited  by 
"  2iichael  Corcoran,  deceased,  with  the  Plaintiff  on  or  aboat  the  26th 
**  day  of  Jnly,  1858,  or  in  pnrsuance  of  the  agreement  of  that  date,  for 
**  the  sam  mentioned  in  the  memorandum  of  that  date,  interest  and 
*'  costs.  Refer  it  to  the  Master  to  inquire  and  report  the  amount  due 
"  on  the  mortgages  of  the  l5th  day  of  Aognst,  1856,  and  the  26th  day 
*'of  Jnly,  1858,  respectiyely,  charging  the  Plaintiff,  as  mortgagee  in 
"  possession  of  the  lands  comprised  in  the  mortgage  of  August  15, 1856, 
*'  with  the  rents  and  profits  which  he  may  have  received,  or,  without 
"  wilful  defiiult,  might  have  received  thereout.  Let  the  Plaintiff  pay 
"  the  costs  of  the  infant  Defendants,  and  have  the  same  over,  with  his 
"own  costs,  and  declare  Raintiff  entitled  thereto.  Refer  it  to  the 
"  Master  to  tax  the  said  costs,  and  also  the  costs  of  the  Plaintiff.  In 
"  case  the  Defendants  shall  not  pay  the  Plaintiff  the  sum  found  to  be 
*'  doe  for  principal,  interest,  and  costs,  on  the  mortgage  of  July  26, 
**  1858,  indnding  those  of  this  suit,  within  three  months  after  the 
"  ascertainment  thereof,  let  the  Master  proceed  to  a  sale  of  the  last- 
*'  mentioned  mortgaged  premises,  and  the  proceeds  of  the  sale  be  applied 
"  in  payment  of  the  sum  due  to  the  Plaintiff  for  the  said  mortgage  of 
'*  July  26,  1858.  Declare  that  the  infant  Defendants,  Mary  Ann 
**  JPhelan  and  Johanna  JPhelan,  shall  be  trustees  for  the  person  or 
"  persons  purchasing  under  this  decree ;  and  direct  that  the  Plaintiff 
*'  cooyej  the  lands  comprised  in  the  said  mortgage  of  July  16,  1858, 
"  to  such  purchaser  or  purchasers  for  the  right,  title,  and  interest  of  the 
"  said  infants  therein.  Let  the  Plaintiff,  within  the  term  aforesaid, 
"  proceed  to  sell  the  lands  and  premises  comprised  in  the  said  mortgage 
"  of  the  15th  of  August,  1856,  under  the  powers  in  the  said  mortgage 
"  deed,  to  discharge  the  said  mortgage.  In  case  the  sums  produced  by 
"  the  said  sales  respectively  be  insufficient  to  pay  off  the  amount  upon 
*•  the  said  mortgages,  for  principal,  interest,  and  costs,  as  aforesaid,  then 
"  let  the  said  Master  proceed  to  take  an  account  of  the  debts,  funeral, 
"  and  testamentary  expenses  of  the  said  Michael  Corcoran,  and  of  his 
"  personal  estate  and  effects,  into  whose  hands  the  same  came,  and  how 
"  the  same  have  been  applied  and  disposed  of;  and  also  of  his  real 
*'  estate  and  effects,  into  whose  hands  the  same  came,  and  how  the  same 
"  have  been  applied  and  disposed  of.  Reserve  further  directions,  and 
"costs." 
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Fsbruary  18. 
Decree, 
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SUTHERLAND  v.  PEEL. 

At  an  auction    ^UIT  to  restrain  prosecution  of  an  action  of  ejectment, 
^TCh^aied^lof '  ^^  ^  ^^^^  rectified  the  title  deeds  on  the  basis  of  which 

139»andP.lot  the  action  of  ejectment  was  brought. 

140.     The  •"  ® 

derk 

en^o^n^y  From  the  pleadings  and  evidence,  it  appeared  that  at  a 

the  purchaser  sale  of  a  part  of  section  No.  50,  parish  of  Jika  Jika,  by 

and°B.  M^e  ^^^9^  ^^^  ^^^»  ^^  '^^^^>  WUUam  BenneU  purchased  lots 

purchaser  of  139  and  140.    An  agreement  was  then  and  there  made 

conveyances  between  Bennett  and  a  Mr.  Plummer  that  Plummer  should 

were  executed    take  140,  and  instructions  by  both  were  edven  accordingly 
by  the  vendor  ,         '    .  .      ,     ,       ,      ,         .      ,  ,     ^        / 

aocordingly.      to  the  auctioneer  s  clerk,  who  by  mistake  entered  the  sale 

^.entered        fj,^^  q^j^  ^  ^f  j^q  ^  BmnsU  and  139  to  Plummer.     Pos- 

into  possession 

of  lot  189,  and  session  was  taken  by  Bennett  and  Plummer,  according  to 

^d^ea^  g^j  their  intent  and  agreement,  i.e.,  of  139  by  BenneU,  and  140 

sequently  sold  by  Plummer,  but  incorreet  conveyances  were  executed — ^by 

which  he  was    mistake  made  in  accordance  with  the  auctioneer's  clerk's 

m  possession,    erroneous  entry— of  140  to  Bennett,  and  139  to  Plummer. 

but  conveyed  '' 

the  lot  of         In  1852  Plummer  sold  one-half  of  140  to  a  Mr.  Ashurst,  and 

othCT  wM  in     ^®  other  half  to  the  Defendant  M'Kenzie ;    but  by  a  con- 
possession,  and  tinuance  of  the  mistake,  conveyed  to  them  respectively  the 

such  convev* 

ances  were        corresponding  halves  of  139.     In  1859  Ashurst  sold  to  the 

duly  regis.        Defendant  Peel  his  half  of  140,  but  again  by  mistake  con- 

tered.    On  a  »  6  J 

bill  by  the        veyed  the  corresponding  half  of  139.     Bennett  erected  two 

a«iMt"the       dwelling-houses  on  the  lot  of  which  he  was  always  in  pos- 

vendees  of  P.,  session,  namely,  139,  and  in  1860  sold  them  to  the  Plaintiffs 

neither  B.        Sutherland  and  Oeorge,  respectively ;   but  the  conveyances, 
nor  P.  were 

parties,  for  rectification  of  the  conveyances  and  to  restrain  an  ejectment  brought  by  the 
vendees  of  P.  against  the  vendees  of  J9., 

Meld,  that  the  bUl  was  mainttdnable  notwithstanding  the  apparent  want  of  privity 
between  the  litigating  parties ;  that  the  case  should  be  dealt  with  simply  on  the  g^und 
of  mistake;  and  that  the  Plaintiffs  were  entitled  to  a  conveyance  of  lot  139,  upon 
■hewing  their  title  to,  and  conveying  lot  140  to  the  Defendants. 

Registration  is  only  important  in  deci^ng  priority  between  inconsistent  conveyances, 
each  of  which  would  be  effectual  but  for  the  other ;  but  gives  no  increased  efficacy  to 
conveyances  impugned  for  fraud  or  mistake. 
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SUftem^ntm 


by  mistake  as  before,  were  of  corresponding  portions  of  lot         ^^^ 
140.    The  PlaintiflPs  respectively  entered  into  possession  of   Suthbblahd 
the  houses  on  lot  139,  and  continued  in  possession  thence         p^x^ 
to  now.     In  1863,  Peel,  intending  to  build  on  the  portion 
of  140  which  he  had  purchased,  had  the  ground  measured, 
and  then  discovered  that  his  conveyance  was  of  a  similar 
portion  of  139,  on  which  the  Plaintiffs  houses  were  erected. 
He  thereupon  commenced  an  action  of  ejectment  against 
the  Plaintiffs,  to  recover  the  part  of  189  conveyed  to  him. 

The  bill  alleged  that  lot  139  was  greatly  improved  by 
outlay  on  houses,  and  is  now  &r  more  valuable  than  140  ; 
that  Ped  well  knew  he  purchased  half  of  140,  and  that  the 
Plaintiffs  have  always  claimed,  and  been  in  possession  of, 
189 ;  but  that  Ped  now  fraudulently  insisted  that  he  pur- 
chased half  of  139.  The  bill  also  alleged  that  M'Kenzie 
admitted  he  purchased  half  of  140,  and  was  willing  to 
have  the  deeds  rectified. 


Mr.  J.  W,  Stephen  for  the  Plaintiffs. 
Mr.  Holroyd  for  the  Defendant  Ped. 
Mr.  WdA  for  the  Defendant  M'KenzU. 


Argwmni, 


Cur,  adv.  vuU. 


Mb.  Justice  Molesworth  : — 

The  property  in  question  is  part  of  a  suburban  section 
in  Collingwood,  No.  60.  Captain  Cole,  being  the  owner  of 
it,  in  1850  sold  it  in  allotments ;  and  Mr.  Bennett,  attending 
at  the  auction,  purchased  No.  139  of  those  allotments. 
The  auctioneer  induced  him  to  take  the  adjoining  allot- 
ment. No.  140,  of  similar  dimensions,  at  the  same  price. 
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Mr.  Plummer,  who  came  shortly  after,  requested  Mr.  Bennett 
to  transfer  one  of  his  bargains  to  him,  and  Mr.  Bennett 
agreed  to  let  him  have  No.  140.  Accordingly,  but  probably 
by  a  mistake  of  the  auctioneer's  clerk,  the  memorandums 
of  agreement  were  drawn,  giving  Bennett  No.  140,  and 
Plummer  No.  189,  and  Bennett  first,  and  Plummer  after,  had 
their  conveyances  prepared  accordingly ;  but  each  entered 
into  possession  of  the  allotment  which  he  intended  to  pur- 
chase, and  Bennett  built  two  houses  on  No.  139.  In  June, 
1862,  Plummer  conveyed  by  deed  one  portion  of  No.  189  to 
Defendant  M*Kenzie,  and  the  other  portion  to  Mr.  JET.  G. 
Ashurst,  respectively,  who  really  intended  to  purchase  and 
take  possession  of  the  corresponding  portions  of  No.  140. 
M'KenxU  built  a  house  on  his  supposed  part.  Aakurst,  in 
1859,  sold  to  the  Defendant,  Peel,  and  conveyed  the  other 
portion  of  No.  189  to  him,  but  Peel  took  possession  of  the 
corresponding  portion  of  No.  140,  both  he  and  Ashurst 
being  under  the  same  misapprehension.  No.  189  was  then 
built  upon,  the  part  of  No.  140  of  which  Peel  took  posses- 
sion vacant,  and  both  Ashurst  and  Peel  dealt  as  for  vacant 
land ;  and  there  is  no  reason  to  suppose  that  Peel,  if  No. 
189  and  No.  140  were  both  vacant,  would  have  had  any 
preference  for  one  over  the  other  as  to  locality.  In  1860, 
Bennett  sold  one  of  the  houses  he  had  built  to  the  Plaintiff, 
Sutherland,  and  the  other  to  Mr.  Donald  Mackay  George,  and 
D.  M,  George  in  1861  conveyed  his  house  to  the  Plaintiff, 
Sinclair  George,  In  these  conveyances,  the  same  misappre- 
hension between  the  two  allotments  continued ;  the  parties 
intended  to  deal  with,  and  possession  was  taken  of,  No. 
189  ;  the  conveyances  were  of  No.  140. 


The  bill  untruly  describes  the  Plaintiffs  as  taking,  by 
one  conveyance  from  Bennett,  as  tenants  in  common.  None 
of  the  parties  to  these  conveyances  took  the  trouble  of 
ascertaining  by  measurement  the  correspondence  between 
the  land  of  which  they  took  possession,  and  the  description 
in  their  respective  conveyances ;   and  they  might  all  in 
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that  respect  be  charged  with  crassd  negligentia.     All  took         18^» 
such  possession  as,  if  there  were  no  deeds,  would  entitle    Stttheelaio) 
them  to  specific  performance.  Pbel, 


Ped  being  about  to  build,  in  1863,  took  the  precaution 
of  having  the  position  of  his  land  ascertained  by  measure- 
ment, and  found  that  he  had  no  title,  by  deed,  to  the  land 
in  his  possession  ;  but  had  such  title  to  the  front  part  of 
the  land  on  which  each  of  the  PlaintiflF's  houses  stood ; 
and  he  proceeded  by  ejectment  to  recover  it.  This  bill  is 
filed  to  restrain  him,  and  to  rectify  the  mistakes  in^the  con- 
veyances. M*Kenzi0  is  made  a  Defendant,  but  submits  to 
the  relief  prayed. 


Judgmefit. 


Such  mistakes  I  have  reason  to  think  have  often  occurred 
about  Melbourne,  but  appear  so  imusual  in  the  mother 
country,  that  the  counsel  engaged  and  I  have  found  few 
authorities  closely  parallel  to  the  present  case.  That  most 
resembling  it  is  Leuty  v,  Hillas  (a).  In  that  case  the  con- 
veyances were  rectified  by  the  advertisements  and  the 
agreements  for  sale.  In  the  present  there  is  the  same 
error  in  the  agreements  as  there  is  in  the  conveyances ;  so 
that  I  have  only  parol  evidence  of  the  acts  of  the  parties 
to  show  mistake.  That  case  is  calculated  to  remove  one 
difficulty,  which  pressed  upon  my  mind  in  this — ^the  want 
of  privity  between  the  litigating  parties.  The  Plaintiflfs, 
vendees,  or  sub-vendees,  of  Bennett,  are  seeking  to  enforce 
an  equity  against  the  Defendants,  vendees,  or  sub-vendees, 
of  PUmtmer.  But  the  litigation  in  Leuty  v.  HUlas  was  be- 
tween distinct  vendees  of  the  same  vendor,  Wild,  and  the 
Court  held  WUd  was  improperly  made  a  Defendant. 

A  case  before  Mr.  Pohlman,  as  judge,  has  some  resem- 
blance to  the  present — Von  Oeyer  v.  Brown  (b).    There  a 


(a)  2  De  O.,  &  J„  110. 


(b)  Sup.  Ct.  Vic,  80th  ApriU 
1861. 
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1864.  person  who  had  purchased  Crown  lands,  before  grant  sold 
SuTHSBLAin>  liis  right,  and  conveyed  part  of  No.  18,  he  really  being 
entitled  to  part  of  No.  23,  and  to  it  only.  The  grant  of  No.  28 
afterwards  issued  to  the  vendor.  The  evidence  of  change 
Judgment.  ^£  possession  of  the  part  of  No.  23,  in  consequence  of  the 
bargain,  was  not  at  all  as  distinct  as  here ;  on  the  contrary, 
the  vendor  seemed  for  some  time  to  have  retained  posses- 
sion ;  but  ultimately  the  vendee  got,  and  for  a  long  time 
held,  undisturbed  possession  of  part  of  23.  This  was 
held,  in  a  suit  by  the  vendee  against  the  heir  and  assignees 
in  insolvency  of  the  vendor,  sufficient  evidence  of  mistake 
between  No.  18  and  No.  28,  and  the  conveyance  was  rectified 
accordingly.  I  have  referred,  also,  as  to  this  doctrine  of 
mistake,  to  Dacre  v.  Gorges  (c),  OkiU  v.  Whittaker  (d),  and 
Carpmad  v.  Potms  (e). 

The  Plaintiffs'  counsel  has  insisted  that  the  Defendant 
is  bound  because  his  vendor,  Phimmer,  permitted  the  build- 
ing of  the  houses  by  Bennett  without  interruption ;  but,  in 
the  absence  of  fraud,  the  culpable  negligence  of  Plw/nmer 
and  Bennett  being  equal,  and  the  relief  sought  being  against 
an  assignee  of  Plummer  without  notice,  I  would  not  grant 
relief  upon  that  ground. 

The  bill  charges  that  the  Defendant,  when  he  purchased, 
had  express  notice  of  the  equitable  title  of  the  Plaintiffs  to 
allotment  No.  139,  and  well  knew  that  the  Plaintiffs  were 
then  living  in  houses  erected  upon  the  said  allotment  by 
Bennett,  as  purchaser  and  owner  thereof.  This  statement 
is  quite  contrary  to  evidence,  and  amounts  to  an  imputa- 
tion of  fraud  by  the  Defendant,  in  taking  his  conveyance, 
quite  unsupported. 

The  Defendants*  counsel  have  insisted  upon  the  registra- 
tion of  his  line  of  conveyances  from  Cols,  as  in  some  way 

ie)  2  Sim.  &  S.,  464.  (d)  2  Phil.,  838.  (e)  10  Beav.,  86. 
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strengthening  his  title ;  but  I  think  registration  is  only 
important  in  deciding  priority  between  inconsistent  con- 
veyances, each  of  which  would  be  effectual  but  for  the 
other,  but  gives  no  increased  efficacy  to  conveyances  im- 
pugned for  fraud  or  mistake. 


1864. 


Judgment. 


Upon  the  whole,  I  think  I  should  deal  with  this  case 
simply  on  the  ground  of  mistake.  Bennett,  Plummer, 
Ashunt,  D,  M.  George,  the  Plaintiffs,  and  the  Defendants, 
all  respectively  got  possession  of  the  allotment  which  each 
intended  to  purchase,  but  got  conveyances  of  another.  It 
would  be  inequitable  for  the  Defendants  to  take  buildings 
which  they  never  intended  to  purchase,  and  never  paid  for, 
from  the  Plaintiffs,  who  did  intend  to  purchase,  and  did 
pay  for  them,  provided  the  Plaintiffs  are  able  to  give  to  the 
Defendants  all  for  which  they  contracted.  I  think  when 
the  mistake  was  discovered  the  Plaintiffs  were  entitled  to 
a  conveyance  of  No.  139,  upon  showing  their  title  to  and 
being  ready  to  convey  No.  140  to  the  Defendants,  and  pro- 
curing releases  to  them  for  liability  for  their  previous 
occupation  of  No.  140,  all  at  the  Plaintiff's  expense.  The 
Defendant  Peel,  discovering  his  claim  to  the  land  in  Plain- 
tiffs' possession,  first  intimated  it  by  sending  them  a 
written  demand  of  possession  at  a  very  short  day.  The 
Plaintiffs  and  Bennett  called  upon  him  on  the  subject,  and 
offered,  substantially,  I  think,  that  to  which  he  was  entitled. 
He  asked,  I  think,  too  much  when  he  required  the  Plain- 
tiffs to  pay  him  his  purchase-money  and  interest,  as  the 
price  of  foregoing  his  right  to  No.  139 ;  but  I  do  not  think 
his  claim  was  so  unconscionable  as  has  been  argued.  The 
Plaintiffs  were  persons  with  whom  he  was  in  no  privity^ 
and  from  whom,  if  he  preferred  No.  140,  he  might  have 
found  it  difficult  to  enforce  conveyances.  On  the  whole,  as 
between  the  Plaintiffs  and  Fed,  I  would  give  relief  without 
costs,  assuming  that  the  Plaintiffs  are  able  to  make  title  to 
No.  140. 
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1864.  As  to  M'Kens^'s  costs,  the  PlaintiflFs  admit  their  liability 

SuTHXBLAin>  to  them,  but  seek  to  have  them  over  against  the  Defendant 
Fed.  Now,  M'Kenzie  and  Fed  had  parallel  but  unconnected 
positions,  and  the  Plaintiffs'  right  to  succeed  against  one 
was  independent  of  their  right  against  the  other.  If 
M'Kenzie  was,  as  he  seems  to  have  been,  ready  to  concede 
to  the  Plaintiffs'  rights,  their  adjustments  and  mutual  con- 
veyances might  have  been  made  out  of  Court;  and  the 
real  reason  for  joining  M'Kenzie  as  the  Defendant  was,  I 
apprehend,  that  the  Plaintiffs  would  not  think  it  for  their 
interest  to  take  a  conveyance  from  M'Kenzie,  if  they  could 
not  also  get  one  from  Peel ;  so  that  in  any  event  I  should 
not  have  given  the  costs  over. 


'*  Refer  it  to  the  Master  to  inquire  if  the  Plaintifb  can  make  a  good 
'  title  to  the  allotment  described  in  the  pleadings  as  No.  140,  so  as  to  be 
'  able  to  make  conveyance  thereof  to  the  Defendant  Peely  as  effectual 
'  as  his  present  conveyance  of  allotment  described  in  the  pleadings  as 
'  No.  139.  In  case  the  Master  shall  find  that  the  Pluntifb  can  make 
'  such  title,  let  him  take  an  account  of  the  surveyor's  charges,  costs  of 
'  obtaining  advic^  and  preliminary  to  or  in  the  ejectment  in  the  plead- 

*  ings  mentioned,  reasonably  incurred  by  the  Defendant  Peel ;  declare 
'  the  Defendant  Peel  entitled  thereto,  and  also  to  his  costs  under  this 

*  reference.  In  case  the  Master  find  as  aforesaid,  declare  the  Plaintifb 
'  equitably  entitled  respectively  to  portions  of  No.  139  corresponding 
'  to  those  conveyed  to  them  of  No.  140,  and  the  Defendants  equitably 
'  entitled  respectively  to  portions  of  No.  140  corresponding  to  those 
'  conveyed  to  them  of  No.  139 ;  and  let  the  parties,  at  the  Plaintiffs' 
'  expense,  execute  mutual  conveyances,  conformable  to  the  rights  hereby 
'  declared,  the  Plaintiffs  first  paying  the  Defendants,  respectively,  the 
'  charges  and  costs  to  which  they  are  hereby  declared  entitled ;  such 
'  conveyances  to  be  settled  by  the  Master,  in  case  the  parties  differ.  In 
'  case  the  Master  find  as  aforesud,  let  the  Plaintiffs  and  Defendant  Peel 
'  abide  their  own  costs,  and  Plaintiffii  pay  Defendant  M'KensM  his  costs 
'  of  suit  up  to  the  present  time.  Liberty  to  apply,  &c.  In  case  the 
'  Master  shall  find  that  the  Plaintifis  cannot  make  such  title  as  aforesaid^ 

*  let  the  bill  be  dismissed,  with  costs." 
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DUHIG  V.   SHANNON.  Fehruafy2B, 

March  9. 


LR.  T.A'BECKETT  moved,  under  18  Vic.,  No.  31,  The  13  Fie, 

sec.  1,  for  leave  to  eflfect  substituted  service  of  the  bill  enabling  the 

and  writ  of  summons  endorsed  thereon,  upon  the  agents  Court  to 

here  of  two  Defendants,  husband  and  wife,  out  of  the  substitnted 

jurisdiction.     The  agents  were  Messrs.  Martyr,  Taylor,  ^^^  "npon 

and  Buckland,  solicitors  of  the  absent  Defendants  in  a  steward, 

previous  suit  respecting  the  property  the  subject  matter  JfJ^n^^^ 

of  this  suit,  and  who  held  a  power  of  attorney  executed  in  receiving  or 

-  .  ,  -  ,         -       remitting  the 

reference  to  that  suit,  empowering  them  to  receive  the  rents  of  the 

rents  of  the  property  in  question,  and  bring  or  defend  any  premiseg,  if 

actions  or  suits  referring  to  it.     The  Act  enables  the  Court  ject  matter  of 

to  authorise    substituted    service    "upon    the    receiver,  notwh^e^^ 

"  steward,  agent,  or  other  person  receiving  or  remitting  property  is  in 

"  the  rents  of  the  premises,  if  any,  the  subject  matter  of  ^^  ^^^^  ^^'"^ 

the  suit."    The  property  in  question  was  producing  no  authorise 

^      "^  ^  substituted 

rent  at  present.  service  upon 

an  agent 
empowered  to 
Mb.  Justice  Moleswobth  : —  receive  the 

rents  of  the 
property  in 
This  is  an  application  made  under  the  Act,  and  the  case  q^iestion. 

must  therefore  be  brought  strictly  within  it.     The  power      xjpon  a 

of  attorney  may  probably  be  sufficient  to  authorise  the  J?^**^'^  ^"^^ 

Court  to  order  substituted  service  independently  of  the  jurisdiction  of 

Act ;  but  I  do  not  think  I  can  grant  the  application  as  j^^^  ^^' 

under  the  Act.      I  cannot,  I  think,  infer  from  the  words  given  to 

'*  if  any,**  that  when  there  are  no  rents  to  be  received  or  gervice  of  the 

remitted,  the  Act  will  authorise  substituted  service  upon  ^^  "^^ 

^        summons  npon 

the  agent.  an  agentunder 

power,  who 
was  em- 
AppUcation  refused,  powered  by 

the  Defendant 
to  receive  the 

rents  of  the  property  the  tnbjeet  matter  of  the  smt,  and  bring  or  defend  any  actions 

or  suits  referring  to  it. 
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On  this  day  leave  to  substitute  service  upon  Messrs. 
Martyr^  Taylor ,  and  Buckland,  was  granted  upon  a  motion 
under  the  general  jurisdiction  of  the  Court  upon  the  autho- 
rity of  Hobhause  v.  Courtney  (/),  and  Hornby  v.  Holmes  (^). 


(/)  12  Sim..  140. 


(jg)  4  Hare,  806. 


MURPHY  v.  MARTIN. 

J.NJUNCTION  suit  to  restrain  the  Defendant  from  pro- 
ceeding to  a  sale  advertised  by  him  of  the  furniture,  stock- 
in-trade,  and  fixtures  of  the  Plaintiff,  under  a  bill  of  sale, 
and  to  have  the  bill  of  sale  rectified,  on  the  ground  that 
the  Plaintiff  had  signed  it  without  reading  it,  and  that  it 
did  not  represent  the  agreement  of  the  parties,  or  at  all 
events  the  intentions,  expressed  at  the  time,  of  the  Plaintiff. 


March  10. 

CourtBof 

Equity  bo 

regard 

documents 

given 

ootempora- 

neoosly  and 

in  one 

transaction, 

that  if  one  of 

them  fixes  a 

date  and 

thereby  gives 

a  right  to  a  time  for  payment  which  the  others  do  not  give,  the  Court  will  give  to  the 

whole  that  meaning  as  to  time  which  is  given  by  the  one  document  only. 

If  a  cieditor  think  fit  to  get  a  new  security,  whatever  its  force,  he  will  not,  in  a 
Court  of  Equity,  be  allowed  to  use  it  and  at  the  same  time  enforce  all  his  antecedent 
rights.  ^^_^_ 

A,  borrowed  from  B.  £200  for  three  months,  at  interest,  at  10  per  cent,  per  annum, 
and  executed  a  bill  of  sale  of  all  his  furniture  to  B.,  conditioned  to  be  void  on  payment 
on  demand  of  £200  and  interest  at  10  per  cent,  per  annum.  On  the  same  day  A.  gave 
to  B,  his,  A'e,  acceptance  at  three  months  for  £206.  During  the  currency  of  the 
acceptance  B.  demanded  payment  of  the  £200,  and  interest  to  the  time  of  such  demand; 
and,  on  non-payment,  seized  the  Aimiture  under  the  bill  of  sale,  and  advertised  its 
sale.  A.  then  tendered  to  B.  £200  and  interest,  conditionally  on  the  bill  of  sale  and 
acceptance  being  g^ven  up,  which  was  reused.  A.  then  filed  his  bill  against  B,  for  an 
injunction  to  restrain  the  sale,  and  for  rectification  of  the  bill  of  sale,  and  obtained  an 
ew  parte  injunction.     On  motion  to  dissolve  the  injunction, 

Held,  that  the  Defendant  should  not  be  allowed  to  take  the  acceptance  and  use  it  as 
his  own,  and  at  the  same  time  enforce  immediate  payment  under  the  bill  of  sale ;  that 
although  the  Pliuntiff  did  not  make  a  strictly  legal  tender,  there  had  been  a  substantial, 
proper,  and  adequate  off)er  of  payment,  and  one  sufficient  to  induce  the  Court  to  inter- 
fere by  injunction  and  restrain  the  sale. 

A  notice  of  motion  to  dissolve  an  injunction  should  be  directed  not  only  agunst  the 
writ  oi  iigunction,  but  also  agunst  the  order  of  the  Court  under  which  the  writ  was 
issued. 
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The  case  made  by  the  bill,  so  far  as  material  to  the  pre- 
sent motion,  was  as  follows : — On  8rd  February  Plaintiff 
and  Defendant  agreed  that  Defendant  should  lend  the 
Plaintiff  Jg200  for  three  months,  at  the  rate  of  10  per  cent, 
per  annum  interest,  on  the  Plaintiff  giving  to  Defendant 
Plaintiff's  acceptance  for  that  sum,  payable,  with  interest, 
at  three  months.     On  the  following  day  the  parties  met, 
and   Plaintiff  gave  to  Defendant  Plaintiff's  acceptance, 
dated  that  day,  for  the  sum  of  £205,   payable  at  three 
months  after  date.     After  the  acceptance  was  given,  the 
solicitor  of  the  Defendant  produced  a  bill  of  sale  of  the 
Plaintiff's  furniture  and  stock,  and  required  Plaintiff  to 
execute  it  "  as  additional  security  for  the  said  loan  of  £200." 
Plaintiff  had  not  agreed  to  any  bill  of  sale,  or  heard  of  one 
before  in  the  transaction ;    and  he  asked  what  were  the 
contents  of  the  document  produced.     The  solicitor  said  it 
was  ''  a  simple  bill  of  sale  in  the  usual  form,  securing  the 
due  payment  of   the  acceptance  so  just  then  given  by 
Plaintiff   to  Defendant."      Belying  on    that    statement, 
Plaintiff  executed  the  bill  of  sale  without  reading  it ;  and 
Defendant  gave  Plaintiff  a  cheque  for  £200,  which  was 
honored.     On  the  24th  February,   Defendant's  attorney 
delivered  personally  a  written  demand,  on  behalf  of  De- 
fendant, for  payment  of  £200,  and  £1   0«.  9d,  interest, 
"  which  sums  are  secured  by  a  bill  of  sale,"  &c.    Plaintiff 
repudiated  altogether  the  right  of  Defendant  to  require 
repayment  of  the  £200  before  the  expiration  of  the  three 
months.      On  the  27th  February  Defendant  put  three 
bailiffs  in  possession  of  the  Plaintiff's  furniture,  stock-in- 
trade,  and  fixtures.     The  bill  of  sale  having  been  regis- 
tered. Plaintiff  obtained  a  copy,  and,  for  the  first  time, 
found  that  it  was  conditioned  to  be  void  on  payment  an 
demand  of  £200,  and  any  other  sums  which  might  become 
due,  and  interest  for  the  same  in  the  meantime  at  the  rate 
of  10  per  cent,  per  annum,  and  that  it  empowered  the  De- 
fendant to  sell  the  goods,  chattels,  and  effects  described  in 
it,  if  Plaintiff  did  not,  on  demand,  pay  the  said  sum  of 
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£200,  and  such  other  sums  as  aforesaid.  The  bill  averred 
that  the  Plaintiff  never  knew  the  contents  of  the  bill  of 
sale  till  he  thus  obtained  a  copy ;  and  never  agreed  to,  or 
gave  instructions  for,  such  a  bill  of  sale  ;  but  believed  the 
solicitor's  statement  that  the  bill  of  sale  was  simply  to 
secure  payment  of  the  acceptance  for  three  months  at 
maturity,  and  had  he  believed  otherwise,  he  never  would 
have  executed  the  bill  of  sale.  To  diminish  the  injury 
Plaintiff  was  suffering  from  having  bailiffs  in  his  place,  he 
on  the  27th  February  tendered  to  them  in  gold  £211 
(being  6«.  more  than  they  said  they  were  required  to  de- 
mand), on  the  bill  of  sale  and  acceptance  being  given  up ; 
but  the  bailiffs  said  they  could  not  give  up  the  bill  of  sale 
and  acceptance;  and  the  Defendant's  solicitor  said  the 
acceptance  could  not  be  given  up,  as  it  was  then  in  the 
bank.  The  Defendant  had  advertised  in  the  Argus  the  sale, 
on  a  day  named,  of  the  goods  seized  by  the  bailiffs.  The 
Bill  submitted  that  the  sale  should  be  restrained ;  that  it 
was  not  competent  for  the  Defendant,  by  such  sale,  to 
enforce  payment  of  the  loan  till  default  made  in  meeting 
the  acceptance  at  its  maturity ;  and  that  the  bill  of  sale 
ought  to  be  rectified  accordingly ;  but  offered,  for  peace 
sake,  to  pay  the  £200,  with  the  interest  due,  on  having  the 
bill  of  sale  given  up,  and  prayed  for  an  injunction,  and  for 
rectification,  if  necessary,  of  the  bill  of  sale. 


On  the  2nd  instant  an  ex-parte  injunction  was  obtained 
restraining  the  Defendant  from  selling,  or  causing  to  be 
sold,  the  property  of  the  Plaintiff  comprised  in  the  bill  of 
sale,  as  advertised. 


The  Defendant  now  moved,  on  notice,  to  quash  the  writ  of 
injunction,  on  the  grounds  (1)  that  Murphy  (Plaintiff)  is 
justly  and  truly  indebted  to  Martin  (Defendant)  in  £200, 
and  interest  thereon,  at  £10  per  cent,  per  annum,  from  4th 
February ;  (2)  that  Murphyt  or  any  person  for  him,  made 
no  tender  of  the  amount  due  to  Martin  by  virtue  of  the  bill 
of  sale,  at  a  reasonable  and  proper  time,  or  at  all. 
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Mr.  Atkins  and  Mr.  J.  W.  Stephen,  for  the  Plcuntiff,  ob- 
jected to  the  notice  of  motion,  that  it  attacked  the  writ  of 
injunction  only,  and  not  the  order  of  the  Court  under 
which  the  writ  was  issued. 

The  CouBT  allowed  the  objection  to  be  good,  but  also 
allowed  the  notice  of  motion  to  be  amended,  as  the  circum- 
stances of  the  motion,  and  the  grounds  stated  in  the  no- 
tice, precluded  all  chance  of  prejudice  to  the  Plaintiff 
through  amendment. 

Affidavits  had  been  filed  on  behalf  of  Defendant  in  sup- 
port of  his  motion  to  dissolve  the  injunction,  which  went 
to  show  that  the  acceptance  was  given  after  the  execution 
of  the  bill  of  sale,  and  receipt  of  the  Defendant's  cheque ; 
but  they  did  not  show  the  giving  of  the  bill  of  sale,  and 
the  giving  of  the  acceptance,  were  not  all  one  transaction ; 
and  thej  showed  that,  though  the  cheque  received  by  the 
Plaintiff  was  for  £200,  the  acceptance  given  by  him  was 
for  £205,  which  amount  included,  apparently,  interest  for 
forbearance  during  an  intended  credit  of  three  months' 
duration. 


1864. 


StatemetU, 


Mr.  CJiapman,  for  the  Defendant,  in  support  of  the  mo- 
tion.— It  is  admitted  that  the  giving  of  the  acceptance  was 
a  later  transaction ;  but  such  later  transaction  did  not 
satisfy  the  debt  due  on  the  former  one,  or  give,  as  a  new 
term  of  the  arrangement,  a  credit  during  which  the  bill  of 
sale  could  not  be  enforced.  Drake  v,  Mitchell  (h),  Curtis  v. 
Rush  (j).  The  bill  of  sale  was  valid  and  binding,  and  the 
alleged  tender  was  invalid,  because  clogged  with  a  con- 
dition— one,  moreover,  which  Plaintiff  knew  the  bailiff 
could  not  comply  with  under  the  circumstances — that  the 
acceptance  should  be  given  up. 


Arffumeni, 


(h)  3  East,  261. 


if)  2  Ves.  &  B.,  416. 
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Mr.  Aikins  and  Mr.  J.  W.  Stephen,  for  the  Plaintiff,  contra, 
cited  Jonea  v.  Smith  (k), 

Mb.  Justice  Moleswobth  : — 

There  is  some  question  whether  the  hill  of  sale  expressed 
the  true  intention  of  the  parties.  The  Plaintiff  prohahly 
knew  some  hill  of  sale  was  in  preparation,  hut  not  exactly 
what  sort  of  hill ;  and  when  that  hill  was  presented  to 
him  rather  unexpectedly  for  execution,  he  had  not  the  ad- 
vantage of  professional  advice,  and,  perhaps,  complied 
with  the  necessity  of  executing  it  without  examining  it, 
hecause  he  felt  that  he  must  pay  for  the  accommodation  he 
was  to  get,  and  not  thinking  that  it  would  operate  in  such 
a  way  that  if  the  Defendant  should  afterwards  do  what  he 
did,  the  Plaintiff  would  he  hound  hy  it  according  to  its 
now  apparent  terms.  This  is  a  state  of  things  under  which 
the  instrument  executed  hy  the  Plaintiff  would  prohahly 
he  rectified  hy  a  Court  of  Equity,  if  that  were  sought. 
But,  without  going  so  fiir  as  that  in  this  case,  it  is  suffi- 
cient here  to  say  that  Courts .  of  Equity  so  regard  docu- 
ments given  cotemporaneously,  and  in  one  transaction,  that 
if  one  of  them  fixes  a  date,  and  therehy  gives  a  right  to  a 
time  for  payment  which  the  others  do  not  give,  the  Court 
will  give  to  the  whole  that  meaning,  as  to  time,  which  is 
given  hy  the  one  document  only.  This  principle  applies 
where  the  documents  are  cotemporaneous ;  hut  if  the 
affidavits  on  hehalf  of  the  Defendant  are  to  he  regarded  as 
showing  that  the  documents  were  not  cotemporaneous,  hut 
that  the  acceptance  was  given  after  the  hill  of  sale,  and  in 
any  way  as  a  suhstitute  for  it,  even  without  heing  in  satis- 
&ction  of  it,  then  I  apprehend  it  must  he  held  to  operate 
in  suspense  of  the  liahilities  under  the  antecedent  docu- 
ment. If  the  creditor  thought  fit  to  get  a  new  security, 
whatever  its  force,  he  will  not — ^in  a  Court  of  Equity,  at 

(k)  1  Haie,  18,  S.  C,  on  app.  1  Ph.,  244. 
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least — ^be  allowed  to  use  it,  and  at  the  same  time  enforce 
all  his  antecedent  rights.  At  all  events,  he  will  not  be 
allowed  to  enforce  those  antecedent  rights  without  giving 
up  this  negotiable  document.  It  is  monstrous  to  suppose 
that  the  Defendant  here  should  be  allowed  to  take  this 
negotiable  document,  pay  it  into  a  bank,  use  it  as  his  own 
property,  and  obtain  advantages  from  the  bank  by  such 
use,  and  at  the  same  time  enforce  immediate  payment 
of  the  liability  of  the  Plaintiff  under  the  bill  of  sale, 
leaving  him  to  what  remedy,  by  cross-action  or  otherwise, 
he  might  be  able  to  resort  to,  in  respect  of  the  substituted 
acceptance  paid  away  by  the  Defendant  into  other  hands. 


1864. 


Judgment. 


Coming  then  to  the  alleged  tender,  I  concur  with  the 
objection  urged  against  it,  that  it  was  not  a  legal  tender, 
because  clogged  with  a  condition.  But,  assuming  that 
the  Plaintiff  did  not  make  a  strictly  legal  tender,  it  is  not, 
according  to  equity,  a  consequence  of  his  non-compliance 
with  the  strict  requisites  of  a  tender  that  he  should  be 
subject  to  have  his  property  sold,  and  to  suffer  the  losses 
consequent  on  a  forced  public  sale.  If  he  substantially 
offered  to  pay,  and  was  really  ready  to  pay  what  was  due, 
he  is  not,  in  the  view  of  a  court  of  equity,  to  be  liable  to 
all  the  sacrifices  incident  to  a  forced  public  sale  by  a  mort- 
gagee in  possession.  The  very  object,  indeed,  of  the  inter- 
vention of  courts  of  equity  in  such  cases  is  to  prevent  and 
give  relief  against  the  strict  enforcement  of  purely  legal 
rights.  In  this  view  there  has  been  a  substantial,  proper, 
and  adequate  offer  of  payment  of  the  debt  to  the  Defendant, 
and  one  sufficient  to  induce  the  Court  to  interfere,  by  way 
of  injunction,  to  restrain  the  sale  ;  and  I  think  that  such 
restraint  ought  not  yet  to  be  removed. 


As  at  present  advised,  I  think  that  the  Plaintiff  is  not 
bound  to  pay  till  the  expiration  of  the  three  months. 
After  the  expiration  of  that  time  he  will  not  be  entitled  to 
restrain  the  sale,  except  on  the  terms  of  paying  the  debt. 
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As  to  costs^  I  have  an  impression  someT^hat  strong,  but 
not  so  strong  as  to  induce  me  to  vary  from  the  ordinary 
rule  of  allowing  them  to  abide  the  fmal  result. 

Motion  refused.     Costs  to  be  costs  in  the  cause. 


LITTLE  V.  WILLIAMS. 

X  HIS  was  another  suit  arising  out  of  the  contract  for 
the  execution  of  the  Geelong  and  Ballarat  Railway,  the 
various  transactions  and  deeds  in  connection  with  which 
will  be  found  fully  stated  in  the  report  of  the  case  of  Evans 
V,  Qvihndge  (Q. 

The  bill  in  the  present  case  was  by  Wm,  Little,  N.  Outh- 
ridgey  R,  Ovihridge,  and  J.  Webb,  as  Plaintiffs,  against  Wm. 
WiUiams  as  sole  Defendant.  It  stated  that  O.  S.  Evans, 
W.  R.  Merry,  and  the  Plaintiff  Little,  trading  under  the 
firm  of  Evans,  Merry  S  Co.,  in  1868  contracted  with  the 
Board  of  Land  and  Works  to  construct  the  Geelong  and 
Ballarat  Railway,  and  a  sum  of  £30,000  was  paid  into  the 
Treasury  by  them,  as  security  for  the  fulfilment  of  the 

(0  2  W.  &  W.,  Eq.,  2. 


FehrMarg2Q, 
March  2, 14. 

X.  being  a 
partner  in  a 
firm  of  E,  M. 
ir  Co.,  by  a 
deed  of  the  — 
day  of—, 
1859,  cove- 
nanted with  if. 
O.,  JB.  G.,  and 
J.  W.,  that 
they  Bhonld  be 
equally 

entitled  to  his 
share  in  the 
partnership, 
and  that  he 
would  hold 
snch  share  in 
trust  for 
them. 

Subsequently 
N.  G.,  R.  G„ 
and  J.  W., 
assigned  all 
their  estate 

to  trustees  for  creditors,  and  shortly  afterwards  the  firm  of  E.  M.  <{■  Co.  was  dissolyed, 
and  a  new  partnership  between  L.  and  W.  W„  under  the  style  of  W.  S(  L.,  estab- 
lished. By  a  deed  to  which  N.  G.,  JB.  G.,  J.  W.,  and  their  trustees,  L.,  and  W.  W., 
and  the  Bank  of  N.  S.  W.  were  parties,  L.  covenanted  that  his  share  in  the  new 
partnership  should  be  in  trust  for  the  persons  entitled  thereto  under  the  deed  of  the 
—  day  of  — ,  1859.  X.,  N.  G.,  R.  G,,  and  J.  W.,  filed  a  bill  against  W.  W.,  only 
for  an  account  of  the  partnership  of  W.  ^  L.,  alleging  that  the  beneficial  interest 
of  N.  G.,  J2.  G.  and  J.  W.,  as  o.  q.  t.  of  L.,  ^d  not  pass  by  the  assignment  to  theii 
trustees,  and  that  the  trustees  were  not  interested  in  the  accounts  of  the  partnership. 
On  demurrer, 

Held,  That  N.  G.,  R.  G.,  and  J.  W.,  might  properly  jcnn  L.,  as  oo-plauitifis,  but 
that  their  trustees  were  necessary  parties  to  the  suit,  inasmuch  as  the  bill  did  not  allege 
that  they  made  no  claim,  but  that  they  had  no  right ;  and  the  bill  did  not  shew  the 
latter  by  such  dear  detailed  facts,  as  to  excuse  the  making  them  parties. 

Held,  also,  that  an  allegation  in  the  bill  that  the  Bank  of  N.  S.  W.  had  been  fully 
paid  and  made  no  claim  on  the  funds  or  parties,  dispensed  with  the  necessity  of  having 
the  Bank  before  the  Court. 
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contract;  but  that,  by  articles  of  partnership  between 
themselves,  dated  December  34, 1858,  it  was  declared  that 
the  money  was  brought  in  by  LUde  only;  and  he  con- 
tracted to  bring  in  further  capital  not  exceeding  £50,000; 
the  £80,000  and  Airther  advances  to  be,  with  interest,  a 
debt  of  the  partnership  to  Little ;  and  that  the  profits  of 
the  contract  should  be  divided  in  the  shares— one-tenth  to 
each,  Evans  and  Merry,  and  four-fifths  to  Little,  The  bill 
stated  that  Litde,  in  dealing  with  Evans  and  Merry,  was 
reaUy  merely  an  agent  or  representative  of  the  Quthridges 
and  WM,  and  other  capitalists,  the  interests  of  which 
latter  were,  prior  to  a  deed  of  the  —  day  of  —  1869, 
bought  up  by  the  OtUhHdges  and  WM,  and  that  by  that 
deed  between  the  OtUhridges,  Webb,  and  Littls,  the  latter 
covenanted  that  the  OtUhridges  and  Webb  should  be  entitled 
each  to  a  third  of  LitUe's  four-fifths  of  the  profits,  and  his 
interest  in  the  advance  of  £30,000,  and  the  railway  plant, 
subject  to  the  claims  of  the  Government  and  Evans  and 
Merry,  and  that  he,  Little,  would  hold  the  same  in  trust 
for  them  ;  the  OtUhridges  and  WM  covenanted  with  Littls 
to  make  further  advances,  not  exceeding  £50,000,  and  it 
was  agreed  that  LitUe  should  have  a  commission  of  five  per 
cent,  on  the  profits  of  the  OtUhridges  and  WM,  payable 
upon  receipt  of  the  balance  of  the  contract  from  the 
Government. 


1864. 


statement. 


The  bill  then  stated  that  early  in  1860  additional  capital 
was  required  for  completing  the  contract  with  the  Govern- 
ment, which  the  OtUhridges  and  Webb  were  unable  to  fur- 
nish, and  the  Defendant  agreed  to  advance  to  the  extent 
of  £10,000;  and  that  a  deed  was  executed,  dated  the  31st 
March,  1860,  between  Evans,  Merry,  the  Plaintiff  LitUe, 
the  Defendant,  the  Bank  of  New  South  Wales,  the  co- 
plaintiffs  the  OtUhridges  and  Webb,  and  Messrs.  Hawthorn, 
Whitney,  and  Copdand,  to  carry  out  this  agreement. 
The  contents  of  this  deed  were  stated  as  follows: — ^A 
recital  that  by  cotemporaneous  articles  of  agreement  be- 


W.  W.  k  A'B. 
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1864.  ^      tween  the  Government,  Evans,  Merry,  the  PlaintiflF  LUde, 
and  the  Defendant,  the  latter,  so  fiEir  as  regarded  the 
rights  and  liahilities  of  the  Government,  was  substituted 
for  Evans  and  Merry  in  the  contract  of  1858 ;  a  recital  that 
£45,000  was  the  then  present  amount  of  the  per-centages 
retained  by  the  Government  out  of  the  moneys  earned 
under  the  contract ;  a  covenant  that  the  partnership  be- 
tween Evans,  Merry,  and  LitUe,  should  be  dissolved;    a 
covenant  that  the  Bank  of  New  South  Wales  should  pay 
or  supply  Little  and  the  Defendant  with  funds  to  pay  debts 
and  liabilities  of  the  dissolved  partnership  specified,  and 
should  supply  to  Little  money  to  make  certain  monthly 
payments,  should  give  time  until  the  completion  or  the 
previous  determination  of  the  contract,  for  the  payment  of 
debts  due  to  it  by  Evans,  Merry^  and  Little  specified,  and 
all  advances  which  might  be  made  by  it,  as  therein  provided ; 
a  covenant  that  the  Defendant  and  Little  should,  on  the 
completion  or  previous  determination  of  the  contract,  pay 
the  bank  such  sums  as  aforesaid;  a  covenant  that  the  bank 
should,  if  required  by  the  Defendant  and  Littls,  carrying 
on  the  contract,  provide  funds  to  meet  specified  bills 
drawn  by  N,  and  R.  Ovlhridge  upon  Evans,  Merry  d  Co,^ 
due,  some  about  August,  1860,  others  about  December, 
1860 ;  and  that  the  bank  should  have  a  first  charge  or  lien 
on  the  per-centageB  to  be  retained  by  the  Government  sub- 
sequent to  the  date  of  the  deed  for  the  same  funds ;  a  covenant 
that  the  Defendant  should  become  a  partner  with  Little  for 
the  purpose  of  completing  the  contract,  and  should  lend 
to  such  new  partnership  £10,000  at  interest,  and  the 
Defendant  and  Little  be  entitled  to  the  future  benefit  of 
the  contract  (after  repaying  the  £10,000)  and  its  profits, 
in  the  proportions — the  Defendant  one-fourth,  and  Little 
three-fourths ;  a  covenant  that  the  share  of  Little;  subject  to 
his  five  per  cent,  commission,  should  be  in  trust  for  the  per- 
sons entitled  thereto,  under  the  said  indenture  of  the  — 
day  of —  1859  ;  a  covenant  that  the  plant  and  effects  then 
upon  the  railway,  or  used  in  the  construction  thereof,  or 
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works,  should  be  valued,  and  an  assignment  thereof  should 
be  made  to  the  Defendant,  and  the  amount  of  such  valua- 
tion should,  on  the  completion  of  the  contract,  less  such 
of  the.  specified  debts  and  monthly  payments  as  should 
have  been  paid  by  the  Defendant  and  LUtle  to  the  bank 
under  the  provisions  thereinbefore  or  thereinafter  contained 
be  paid  by  the  Defendant  and  LUtle  to  Hawthorn^  Whitney^ 
and  CopeUxnd,  as  trustees  of  the  estate  of  N,  and  R,  GtUhr 
ridge  d  Co.;  a  covenant  that  the  Defendant  and  LMe 
should  pay  specified  other  bills,  and  debit  the  amount 
thereof  either  to  the  firm  of  Evans,  Merry,  S  Co.,  or  to 
EvanSj  Merry,  or  the  firm  of  N.  and  R.  Chuhridge  d  Co.,  and 
on  the  settlement  of  accounts  the  same  should  be  allowed, 
according  to  such  debit,  without  prejudice  to  the  rights  or 
liabilities  of  the  respective  parties  to  the  said  bills  as 
between  themselves  or  their  respective  estates ;  a  covenant 
that  the  interest  of  Hawthorn^  Whitney,  and  CopeUmd,  and 
of  the  ChUhridges  and  WM,  in  the  sum  of  £45,000,  per- 
centages then  already  retained  by  the  Government,  should 
be  charged  with  the  costs  of  that  deed,  and  then  be  subject 
to  the  trusts  thereinafter  contained ;  a  covenant  that,  in 
the  construction  of  the  covenants  therein  contained,  the 
completion  of  the  contract  should  be  understood  to  mean 
the  time  when  the  said  £45,000  should  become  payable-by 
the  Government;  assignment  by  Evans,  Merry,  and  LUtle, 
with  the  consent  and  by  the  direction  of  the  OtUhridges  and 
Webb,  to  Hawthorn,  Whitney,  and  Copeland,  of  all  the  share, 
interest,  Ac,  of  them  and  each  of  them,  in  the  £45,000, 
and  of  all  sums  of  money  which  should  thereafter  become 
payable  under  the  contract  in  respect  of  the  premises 
thereby  expressed  to  be  assigned,  to  hold  upon  trust  to 
receive  the  interest  of  the  £45,000,  and  pay  the  same 
equally  among  the  Qvihridges  and  Webb  for  the  maintenance 
of  themselves  and  families,  and  subject  thereto  upon  trust, 
to  pay  LUtU  his  commission  of  five  per  cent.,  to  which  he 
might  be  entitled  on  the  final  winding-up  of  the  accounts 
of  the  contract,  in  respect  of  any  monies  which  Hawthorn, 
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^^^^j  Whitney,  and  Copdand,  might  receive  under  the  assignment 
thereby  made,  and  subject  thereto,  and  to  other  payments, 
to  retain  the  residue  of  the  Jg45,000  and  other  premises 
thereby  assigned  to  HawtJiom,  Whitney,  and  CapeUmd,  as 
trustees  of  the  estate  of  N,  avd  R,  Guthridge  4r  Co. ;  assign- 
ment by  Evans  and  Merry  to  the  Defendant  of  the  shares, 
interests,  &c.,  which,  but  for  those  presents,  they  would  be 
entitled  to  under  the  contract,  excepting  thereout  the  per- 
centages and  monies  thereby  assigned  to  Hawthorn,  Whitney, 
and  Copeland,  to  hold  for  his  own  benefit,  subject  to  any 
agreement  which  might  be  made  between  him  and  Little ;  and 
assignment  by  lAtUe,  with  the  consent  and  by  direction  of 
Hawthorn,  Whitney,  Copeland,  OuUvridges,  and  Webb  to  the 
Defendant  of  the  plant,  &c.,  for  his  own  benefit,  subject 
to  any  agreement  that  might  be  made  between  him  and 
Uuls. 

The  bill  next  set  out  articles  of  partnership  of  the  same 
date — March  21,  1860 — between  Little  and  the  Defendant, 
containing  amongst  other  things  a  recital  of  the  lastrmen- 
tioned  deed ;  covenant  that  Little  and  the  Defendant  should 
be  partners  for  making  the  railway  until  the  completion  of 
the  contract ;  that  the  style  of  the  firm  should  be  WHUams 
and  Little ;  that  its  capital  should  be  the  £10,000  lent  by 
the  Defendant,  and  the  railway  plant ;  that  the  partners 
should  be  entitled  to  the  capital  and  the  net  gain  and  pro- 
fits of  the  business  in  the  proportions — Little  three-fourths 
and  the  Defendant  one-fourth  ;  a  provision  that  forthwith 
after  the  completion  of  the  contract  a  full  account,  in 
writing,  should  be  made  and  settled  of  all  the  monies  and 
effects  belonging  to,  and  of  all  the  debts  due  from  the  co- 
partnership ;  and  thereupon  the  partners  should  provide 
for  the  payment  of  the  debts,  including  the  sum  of 
jS10,000  ;  and  the  balance  of  the  co-partnership  effects 
should  be  divided  in  the  above  proportions;  provision  that 
nothing  therein  contained  should  prejudice  the  rights 
conferred  by  the  cotemporaneous  indenture. 


CASES  IN   EQUITY. 


37 


The  bill  then  stated  that  for  some  time  after  March  31, 
1860,  the  construction  of  the  railway  was  carried  on  by  the 
firm  of  WiUiania  and  Little  ^  that  the  business  of  the  co- 
partnership was  conducted  and  carried  on  by  the  Defendant 
and  the  Plaintiff  Little,  until  July  8,  1861,  when  an  ar- 
rangement was  made,  by  which  the  Plaintiff  WM  was 
substituted  in  the  place  of  Little,  to  act  equally  with  the 
Defendant  in  the  affairs  of  the  said  partnership  and  of  the 
said  contract ;  and  from  the  8th  July,  1861,  the  business 
of  the  said  co-partnership  was  carried  on  by  the  Defendant 
and  the  Plaintiff  Webb  conjointly,  until  December  5,  1863, 
when  Little  recommenced,  and  has  since  continued  to  act 
jointly  with  the  Defendant  in  the  management  and  conduct 
of  the  affairs  of  the  said  partnership  :  that  since  March  21, 
1860,  large  sums  had  from  time  to  time  been  received  by 
the  Defendant  from  the  Government  on  account  of  the 
contract,  being  progress  payments  on  account  of  monies 
earned  since  March  21,  1860,  and  at  the  same  time  large 
per-centages  were  retained  by  the  Government,  which 
accumulated  to  a  large  amount;  that  on  November  1, 1863, 
£59,800  had  been  retained  by  the  Government  in  respect 
of  per-centages  under  the  provisons  of  the  contract,  and 
.  on  that  day  was,  without  the  knowledge  or  consent  of  the 
Plaintiffs,  or  either  of  them,  received  by  the  Defendant,  and 
save  that  part  was  paid  to  the  Bank  of  New  South  Wales, 
the  Plaintiffs  were  ignorant  of  the  application  by  the  De* 
fendant  of  it. 


1864. 


Statement, 


The  bill  further  stated  that  the  contract  had  been  com- 
pleted, but  no  account  of  the  partnership  affairs  of  the 
firm  of  WUUams  and  Little  had  been  made ;  that  profits  to 
a  large  amount  had  been  derived  by  the  firm  of  WUUams 
and  Little  from  the  carrying  out  of  the  contract,  all  which 
profits  and  the  assets  of  the  partnership  had  been  received 
by  the  Defendant ;  that  the  Defendant  had  been  requested 
to  account  with  the  Plaintiff  Little  for  the  three-fourth 
share  of  the  assets  and  profits  reserved  to  Little  by  the 
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2^^  partnership  deed  of  March  21,  1860,  and  had  produced 
certain  accounts  containing  improper  charges  and  errors, 
and  declined  to  settle  upon  any  other  hasis ;  that  the  De- 
fendant, out  of  the  assets  of  the  co-partnership,  had  made 
payments  to  the  Bank  of  New  South  Wales  in  discharge 
of  its  claims  under  the  deed  of  March  dl,  1860,  and  there 
was  no  sum  due  to  or  claimed  hy  it  under  the  said  deed,  or 
otherwise  in  respect  of  the  contract;  and  the  plaintiffs 
were  willing  to  allow  the  defendant  credit  for  all  sums 
properly  paid  by  him  to  the  bank. 

m 

The  bill  then  stated  an  indenture  of  the  7th  February, 
1860,  made  between  the  Plaintiflfe,  N.  Outhridge,  B.  Quthndge, 
and  Webhi  of  the  first  part,  HawtJvam,  Wliitney,  and  Cope- 
land,  of  the  second  part,  and  the  creditors  of  the  GtUhridges 
and  Webb  of  the  third  part,  by  which  the  Oathridges  and 
WM  assigned  all  their  real  and  personal  estate  and  choses 
in  action  to  Hawthorn,  Whitney,  and  CopeUmd,  as  trustees 
for  creditors,  with  directions  to  realise  and  convert  into 
money  with  all  convenient  speed,  divide  among  the  cre- 
ditors rateably,  and  pay  the  overplus  to  the  assignors; 
and  then  contained  a  pretence  by  the  Defendant,  that, 
under  or  by  virtue  of  the  said  indenture  of  February  7, 
1860,  the  interest  of  the  Outhridges  and  Webb  in  the  contract 
and  the  proceeds  and  profits  thereof  subsequent  thereto, 
became  vested  in  Hawthorn,  Whitney,  and  Copeland,  as 
trustees ;  and  that  under  or  by  virtue  of  the  indentures  of 
February  7,  1860,  and  March  21, 1860,  the  plaintiff  lAttls 
became  and  was  a  trustee  for  Hawthorn,  Whitney,  and  Cope- 
land,  of  the  three-fourths  of  the  assets  and  profits  of  the 
firm  of  WUUams  and  Little  reserved  to  LitHe;  but  the 
Plaintiffs  charged  the  contrary,  and  said  that  the  beneficial 
interest  of  the  Plaintiffs  Outhridges  and  Webb  in  the  then 
future  proceeds  and  profits  of  the  contract  was  not  assigned 
or  transferred  to  Hawthorn,  Whitney,  and  Copeland^  by  the 
indenture  of  February  7,  1860,  and  was  still  vested  in  the 
Plaintiffs  Outhridges  and  Webb ;    and  that  by  the  deed  of 
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March  91,  1860,  the  Plaintiff  LiUle  became,  and  still  was,  a 
trustee  for  the  Guthridges  and  Webb,  of  the  three-fourth 
shares  of  the  assets  and  profits  of  Williams  and  Little,  re- 
served to  Little  by  the  partnership  articles ;  and  that,  save 
as  to  Little's  commision,  the  GtUhridges  and  Webb  were  the 
onlj  persons  entitled  thereto. 

The  prayer  of  the  bill  was  that  it  might  be  declared  that 
the  Chahridges  and  Webb  were  each  beneficially  interested 
in  one-third  of  the  capital  and  net  gains  of  the  partnership 
business  of  the  firm  of  WiUiams  and  Little,  reserved  to 
Little  by  the  deed  of  partnership  of  March  21, 1860 ;  that  an 
account  might  be  taken  of  the  dealings  of  the  partnership 
of  Williams  and  Little,  and  of  the  monies  received  and  paid 
by  the  Plaintiffs  and  Defendant  in  respect  thereto,  and  the 
Defendant  be  decreed  to  pay  the  Plaintiffs  what  might  be 
found  due  to  them. 

To  this  bill  the  Defendant  demurred  on  the  following 
grounds: — 1.  Want  of  equity.  2.  Uncertainty.  8.  Want 
of  title  and  interest  in  the  Plaintiffs  the  ChUhridges  and 
WM,  4.  That  it  did  not  appear  whether  or  not  the 
Plaintiff  lAUle  had  any  interest  in  the  subject  matter  of 
the  suit.  6.  Misjoinder  of  Plaintiffs.  6.  That  the  in- 
terest, if  any,  of  the  Plaintiffs,  the  OtUhridges  and  Webb, 
became  vested  in  Hawthorn,  Whitney,  and  Copeland,  as 
trustees  for  their  creditors.  7.  Want  of  Hawthorn,  Whitney, 
and  Copeland,  as  parties.  8.  Want  of  the  Bank  of  New  South 
Wales  as  a  party. 


1864. 


Statement. 


Mr.  J.  W.  Stephen,  for  the  demurrer. — The  partnership 
deed  between  WiUiams  and  Little  defined  their  position  as 
partners,  and  a  bill  might  be  filed  by  Little  alone  against 
WiUiams  for  an  account  of  that  partnership,  but  there  is  no 
privily  between  WilU4xms  and  the  cestuis  que  trustent  of  LitHe, 
so  as  to  confer  a  right  upon  them  to  sue  WiUiams  for  an 
account ;  there  is,  therefore,  a  misjoinder  of  Plaintiffs.    This 
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objection  is  not  abolished  by  the  EuZes  of  Court.    They 
only  provide  that  no  bill  shall  be  dismissed  by  reason  of 


LiTTLB 

WniiAiiB.     Diisjoinder,  but  allowing  a  demurrer  is  not  a  dismissal. 


The  principal  ground  of  demurrer,  however,  is  that  the 
interest  of  the  Outhridges  and  Wdb  passed  to  the  trustees, 
Hawthorn,  Whitney,  and  CopeUmd,  by  the  assignment  of  Feb- 
ruary, 1860.  That  deed  conveys  everything.  The  contract 
itself  is  property  and  is  capable  of  being  assigned,  and  the 
profits  would  follow  the  contract.  It  is  a  question  of  con- 
struction upon  the  deed  itself,  whether  the  contract,  and 
consequently  the  profits,  were  assigned ;  and  it  is  clear, 
from  the  deed  itself,  that  it  was  the  intention  of  the  parties 
that  those  profits  should  be  assigned.  At  all  events,  the 
construction  of  the  deed  of  February,  1860,  ought  not  to 
be  decided  against  the  trustees  of  that  deed  in  their 
absence,  and  therefore,  if  the  Court  itself  be  of  opinion 
that  the  Plaintiffs  have  a  prima  facie  right  to  litigate  that 
point,  the  trustees  are  necessary  parties  to  the  suit. 
Watson  V.  Sawyer  (m),  Richardson  v,  Arihwr{n),  Mostyn  v, 
Mostyn  (o). 


The  propriety  of  payments  made  to  the  Bank  of  New 
South  Wales  is  questioned  by  the  bill,  the  Bank  is  there- 
fore a  necessary  party. 

Mr.  Bunny  and  Mr.  WM  in  support  of  the  bill. — The 
demurrer  admits  the  allegation  in  the  bill,  that  the  profits 
of  the  contract,  after  the  7th  February,  1860,  did  not  pass 
to  the  trustees,  Hawthorn,  Whitney,  and  Copeland.  The 
demurrer,  therefore,  cannot  be  argued  upon  the  assump- 
tion that  those  profits  did  pass  to  them.  The  Outhridges 
and  Webb  are,  therefore,  properly  joined  as  Plaintiffs.  If 
even  the  Court  should  be  of  opinion  that  these  profits  did 


(m)  Snp.  Ct.,  Vic.,  Dec.  1862. 
(»)  Ante,  p.  12. 


(o)  1  CoU.,  161. 
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pass  to  the  trastees,  still  there  is  an  ultimate  trust  in  the 
deed  of  February,  1860,  for  the  OtUhridges  and  Webb,  which 
would  giye  them  a  sufficient  interest  to  join  as  co-plaintififs 
in  this  suit.  The  Defendant  could  not  have  objected  to 
their  being  made  co-defendants,  and  therefore,  he  cannot 
object  to  their  being  made  co-plaintiffs,  if,  as  here,  their 
interest  is  not  conflicting  with  that  of  the  other  Plaintiflf. 
NeUhorpe  v.  Holgate  (p),  Roberts  v,  Roberts  (q).  This  suit  is 
properly  framed  as  by  trustee  and  cestui  que  trust  against 
a  stranger  to  the  trust,  and  such  a  suit  is  maintainable. 
Lewm  on  Trusts,  686.  In  the  analagous  case  of  a  legatee 
and  executor  joining  in  suing  for  a  debt  due  to  the  estate 
of  their  testator,  the  bill  is  not  demurrable ;  Rhodes  v.  War- 
burton  (r),  in  which  case  the  Yice-Chancellor  held  that  an 
olijjection  on  the  ground  of  the  executor  joining  the  legatee 
as  co-plaintiff,  was  not  one  which  the  Defendant  could  take. 
Even  if  the  beneficial  interest  in  the  subsequent  profits 
did  pass  to  the  trustees,  they  would  not  be  necessary  parties 
according  to  the  case  as  now  presented  by  the  Defendant, 
for  his  contention  is,  that  he  is  liable  to  account  only  to 
Ldttle,  and  that  there  is  no  privity  between  him  and  the 
cestuis  que  trustent  of  Little ;  and  to  sustain  a  demurrer  for 
want  of  parties,  the  Defendant  must  shew  that  the  absent 
person  is  a  necessary  party,  according  to  the  case  of  such 
Defendant.    Dalton  v.  Hayter  (s),  Seddon  v.  CanneU  (t). 


1864. 


Jr^ument. 


We,  however,  contend  that  the  beneficial  interest  in 
Idtde*s  share  in  the  contract  did  not  pass  to  the  trustees ; 
that,  therefore,  the  OtUhridges  and  Webb  have  an  interest  in 
the  subject  matter  of  the  suit,  and  are  properly  made  co- 
plaintiffs;  and  that  the  trustees  have  no  interest  and 
ought  not  to  be  parties.  The  interest  of  the  OtUhridges 
and  Webb  in  Little*s  share  in  the  contract  was  not  of  a 


(p)  1  Coll.,  203. 
is)  2  PhiL,  634. 
(r)  6  Sim,,  617. 


(*)  7  Beav.,  313. 
(0  10  Sim.,  58. 
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nature  capable  of  being  assigned.  It  consisted  only  of 
a  right  to  an  account  against  LUUe,  which  could  only 
be  enforced  by  a  suit  in  equity,  and  an  assignment  of 
this  right  would  be  open  to  the  objection  of  champerty. 
The  assignment  to  trustees  for  creditors  of  the  future  pro- 
fits of  the  contract,  would  involve  the  carrying  on  of  the 
contract  by  the  trustees,  which  being  a  description  of  trade, 
the  assignment  would  be  invalid.  Oioen  v.  Boddy  (v).  But 
here  these  profits,  even  if  assignable,  have  not  been  as- 
signed. There  is  no  express  assignment  of  them  in  the 
deed  of  February,  1860,  and  the  general  words  of  that 
deed,  assigning  all  the  real  and  personal  estate  and 
choses  in  action,  will  not  include  these  profits.  Brawn  v, 
Meredith  {w),  Hill  v.  Paul  (x),  May  v.  Grave  (y).  Cowling 
V,  Cowling  {z).  Neither  is  there  in  the  deed  any  co%b- 
nant  to  assign  after  acquired  property,  and,  without  this, 
the  after  acquired  profits  would  not  pass.  Holroyd  v, 
Marshall,  {a). 


The  Bank  of  New  South  Wales  is  not  a  necessary  party, 
for  it  is  only  in  any  aspect  a  creditor  of  the  partnership 
of  which  the  accounts  are  sought  by  this  bill,  and  it  is  not 
necessary  in  a  suit  for  partnership  accounts,  to  make  the 
creditors  of  the  partnership  parties.  Besides  which,  it 
is  alleged  by  the  bill  and  admitted  by  the  demurrer, 
that  the  Bank  has  been  fully  paid  and  has,  therefore,  no 
interest  in  the  suit,  and  is  not  a  necessary  party.  Earle  v. 
Holt  (b). 


■ 


Mr.  J.  W,  Stephen,  in  reply. 


Cur.  adv.  vuU. 
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Mb.  Justice   Molesworth  (after  stating  the  allegations 
and  prayer  of  the  bill  as  above  set  out :) — 

I  have  to  decide  upon  a  demurrer  put  in  to  this  bill, 
upon  various  grounds.  The  substantial  question  involved 
in  this  case  seems  to  be  between  the  Plaintiffs  the  Outh- 
ridges  and  Weth  and  their  creditors,  as  to  the  profits  of  the 
contract  since  March,  1800.  The  deed  of  February,  1860, 
conveyed  to  Hawthorn,  &c.,  as  trustees  for  creditors,  the 
whole  property  of  the  GtUhridges,  &c.,  in  debts  due  by  the 
Government,  the  plant,  &c.,  but  that  could  be  reduced  into 
possession  only  by  arranging  to  fulfil  the  obligations  of 
the  Guthridges,  &c.,  to  LiUle,  and  through  him  to  Evans, 
Merry  d  Co.,  the  Government,  and  the  various  creditors  of 
the  ostensible  partnership  of  Evans,  Merry  d  Co,,  and  that 
partnership  was  then  in  such  circumstances  as  to  require 
additional  capital. 

The  deeds  of  March  21, 1860,  purport  to  arrange  for  the 
working  out  of  the  contract,  and  the  supply  of  the  requi- 
site additional  capital  by  WUMams.  It  would  certainly  be 
a  strange  arrangement  if  the  Q-uthridges  and  Webb,  after 
assigning  their  interest  in  the  present  property  of  Evans, 
Merry  ^  Co.,  not  contracting  to  give  either  money  or  labor 
to  the  future  ostensible  partnership  of  Williams  and  Little, 
or  stipulating  to  be  responsible  for  its  losses,  and  being 
apparently  in  such  circumstances  as  to  make  their  stipula- 
tion to  that  effect  of  little  value,  should  be  allowed  to  draw 
the  whole  income  of  the  debt  then  due  by  the  Government 
for  their  maintenance,  and  besides  have  a  three-fourths 
share  in  the  subsequent  profits.  They  had  nothing  to 
give  to  induce  the  other  parties  to  the  arrangement  to 
devote  time,  money,  and  liability  to  work  out  the  contract, 
principally  for  their  benefit,  K  such  be  the  literal  mean- 
ing of  the  deeds,  one  would  suspect  they  should  be  recti- 
fied for  mistakes.    But  I  cannot  see  my  way  to  putting 
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1^^  ^  ^^^^  ^  literal  meaning  upon  the  language  of  the  deed  of 
arrangement,  March  21,  1860,  as  set  out  in  the  hill ;  and 
dealing  with  the  seventh  point  of  the  demurrer,  that  Haw- 
thorn, Whitney,  and  Copeland  are  not  parties  to  the  suit,  I 
Judgment,  g^^^]^  clearly  concur  with  the  Plaintiff's  construction  he- 
fore  I  dispensed  with  them  as  parties. 

The  hill  does  not  purport  to  set  out  the  deed  of  March 
21,  1860,  in  extenso,  or  allege  that  it  seta  out  its  suhstance 
so  far  as  is  material  for  the  ohjects  of  this  suit.  It  con- 
tains a  charge  that  the  Plaintiffs  the  Guthridges  and  WM  are 
entitled,  as  against  the  trustees  for  their  creditors,  to  the 
profits  since  March,  1860 ;  and  it  has  heen  argued  that 
the  demurrer  admits  the  truth  of  the  charge.  But  the 
deed  of  February,  1860,  expressly  conveyed  that  which  I 
think,  impliedly  as  hetween  the  parties  to  it,  divested  the 
Guthridges,  &c.,  of  the  future  profits  of  the  contract,  until 
the  trustees  made  an  arrangement  with  the  others  interested 
with  the  Gvthridges,  &c.,  to  carry  it  on,  and  such  arrange- 
ment could  only  revive  the  interest  of  the  Guthridges,  &c., 
hy  express  stipulation.  I  think  that  the  bill,  to  save  it 
from  the  objection  for  want  of  parties,  should  definitely 
show  this  view.  I  think  the  charge  is  not  available,  being 
merely  a  conclusion  of  law,  unless  sustained  by  facts  set 
out.  The  charge  is,  not  that  HaMhom,  &c.,  make  no 
claim,  but  that  they  have  no  right,  and  the  bill  should 
show  the  latter  by  clear  detailed  facts,  to  excuse  the  making 
them  parties. 

This  bill  is  a  very  unusual  attempt  by  a  person  who, 
according  to  one  construction  of  a  doubtful  deed,  is  a 
trustee  for  the  Guthridges,  &c.,  and  by  another  for  their 
assignees,  joining  the  Guthridges,  <&c.,  as  co-plaintiffs,  and 
not  making  the  assignees  parties,  to  procure  from  the 
Court  a  declaration  deciding  the  doubtful  point  against 
the  assignors.    The  contents  of  the  deed,  as  set  out,  would 
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make  me  think  Hawthorn^  &c.,  proper  parties.  Irrespective  ^  ^^l^!i^ 
of  this  question  of  the  profits  subsequent  to  March,  1860, 
I  should  infer  that  the  rights  of  retainer  by  the  Govern- 
ment, during  the  progress  of  the  works,  would  so  mix  the 
claims  of  parties  entitled  to  profit  before  and  after  a  fixed 
date,  that  the  accounts  as  to  one  could  not  be  taken  in  the 
absence  of  the  others. 

As  to  the  first  ground  of  demurrer,  I  think  the  Plaintiffs, 
or  some  of  them,  are  entitled  to  some  account,  prayed 
against  by  the  defendant.  As  to  the  second,  I  think  there 
is  no  uncertainty  as  to  the  Plaintiffs  being  entitled  to  some 
part  of  the  relief:  including  the  fourth  ground  of  demurrer 
with  this,  as  to  uncertainty,  a  passage  in  the  bill  makes  it 
doubtful  whether  Little's  interest  did  not  cease  on  the  8th 
July,  1861,  bat  it  will  bear  the  meaning  that  he  ceased  to 
be,  not  a  partner,  but  a  managing  partner,  and  the  subse- 
quent part  of  the  clause  seems  to  assert  that  on  the  5  th  of 
December,  1868,  he  was  reinstated  in  his  original  position; 
besides,  anything  which  the  first  statement  in  the  clause 
may  be  supposed  to  take  away  from  him  in  the  interval,  it 
transfers  to  the  co-plaintiff  Webb.  A  large  claim  against 
WUUamB  is  for  a  sum  received  during  the  interval.  Though 
fully  recognising  the  principle  that  all  statements  are  to 
be  taken  most  strongly  against  the  pleader,  I  think  I  should 
be  carrying  it  too  far  to  say  that  this  passage  makes  it 
doubtful  if  the  plaintiffs  should  have  any  of  the  relief 
sought. 

Cdupling  the  third,  fifth,  and  sixth  grounds  of  demurrer, 
I  think  that  the  Gfuthridges  and  Webb  might  properly  join 
LitiU  as  co-plaintiffs ;  they  are,  at  all  events,  his  ultimate 
cestids  que  trustent,  subject  to  a  charge  for  those  creditors  for 
whom  Hawthorn,  &c.,  are  trustees.  Ndtharpe  v.  ffolgate  (c), 
Boberts  v.  Boberts  (d).    Little  might,  perhaps,   as  trustee 

(c)  1  Col.,  268.  (d)  2  PhU.,  534. 
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partner,  have  sued  his  co-partner,  Williams,  making  none 
of  the  cestuis  que  tnuterU  parties,  and  divided  the  produce  of 
the  suit  on  his  own  responsibility.  The  mistake  in  the 
frame  of  the  suit  is,  I  think,  including  some  and  discarding 
the  others;  and  in  overruling  all  these  grounds  of  de- 
murrer, but  allowing  the  seventh,  with  liberty  to  amend,  I 
think  I  shall  be  putting  the  case  in  a  train  for  proper  ad- 
judication. 


As  to  the  Bank  of  New  South  Wales,  I  think  the  asser- 
tion of  it  having  been  paid  off  and  having  no  further  claim 
on  the  funds  or  parties,  dispenses  with  the  necessity  of 
having  it  before  the  Court. 


I  shall  allow  the  demurrer  on  the  seventh  ground 
assigned — the  want  of  Hawthorn,  Whitney,  and  Copeland  as 
parties — and  overrule  it  on  the  others ;  and,  the  success 
being  divided,  shall  allow  the  plaintiffs  to  amend  if  they 
wish,  without  costs,  making  such  amendment  within  four- 
teen days ;  if  not  Plaintiffs  to  pay  costs  of  suit,  including 
demurrer. 
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March  21. 
R.  J.  W.  STEPHEN  moved,  on  notice,  for  an  attach-  Sunday  does 
ment  against  the  Defendant  for  contempt  by  an  interference  JJ^  J^Muti^ 

with  the  receiver  appointed  by  the  Court.  tion  of  the 

two  dear  days 
notice 

required  for  a 
notice  of 
There  was  no  appearance  for  the  Defendant.  motion. 


Mb.  Justice  Moleswobth: — ^When  was  notice  of  this 
motion  served  ? 


Mr.  J.  W.  Stephen. — On  Friday,  the  18th  instant,  per- 
sonally upon  the  Defendant. 


Mb.  Justice  Moleswobth. — That  is  not  a  sufficient 
notice  for  to-day.  Sunday  does  not  reckon  in  the  com- 
putation of  the  two  clear  days  notice  required.  Let  the 
motion  stand  over  till  Thursday,  and  renew  the  service  this 
day  [e), 

(0)  Vide  1  Smith's  Chy.  Prac,  7th  ed.,  247. 
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A  special 
oommiBsioii  is 
necessary  to 
take  the 
acknowledg- 
ment of  a 
married 
woman,  nnder 
No.  112,  8.87, 
in  a  place 
where  there 
is  a  perpetual 
Commissioner 
of  this  Court; 
for  the  power 
of  appointing 
nexiil 


In  re  Mbs.  EMMA  SARGOOD,  and  the  Act  No.  119. 


Mi 


noners 
does  not 
extend  to  this 
case. 


.R.  T.  A'BECKETT  moved,  under  the  Act  No.  112, 
sec.  87,  for  a  commission  to  issue  to  a  special  Commis- 
sioner in  London,  to  take  the  acknowledgment  of  Mrs. 
Sargood. 


Mr.  Justice  Molesworth  : — ^I  have  some  doubt  whether 
a  special  commission  should  issue  to  a  place  where  there  is 
a  perpetual  Commissioner  of  this  Court,  as  in  London. 
I  will  consult  the  Chief  Justice  upon  the  point. 

Our,  adv,  vuU, 


Mr.  Justice  Molesworth  : — 


I  have  conferred  with  the  Chief  Justice  upon  this  point, 
and  he  thinks  that  the  power  of  appointing  general  Com- 
missioners does  not  extend  to  this  case.  The  order  may 
therefore  be  made. 
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EVANS  V.   GUTHRIDGE.  February  29. 

March  9,  16. 

-LN  this  case  the  Plaintiffs,  Evans  and  Merry,  were  lately  A  writ  of 

ordered  hy  the  Court  to  pay  to  the  Defendants,  Hawthorn,  * ^^  non^pav- 

Wldtney,    and   Copeland,  three    several   sums  of    money  ments  of  coats 

may  issue 
(amounting  together  to  £175)  for  costs.     Three  several  from  the  office 

subpoenas  and  attachments  had  been  issued  against  them  ^^  *J®  ™®^ 
for  non-payment  of  those  costs,  and  they  had  been  arrested  the  subpoena 
and  now  attended  in  custody  of  the  oflficer  of  the  Court.        an^iuffidaViirof 

its  service  and 
Mr.  Webb,  for  the  Defendants,  moved  that  the  Plaintiffs  ^nd nonpay- 

be  "  turned  over  "  to  the  custody  of  the  sheriff.  ™ent;  and  no 

•^  order  of  the 

Court  for  its 

Mr.  Eolrcyyd,  for  the  Plaintiffs,  contra.— The  Plaintiffs  '^'^''^'^ 

have  been  irregularly  arrested,  and  are  entitled  to  their       

discharge.     A  writ  to  attach  for  non-payment  of  costs  can  ghould  oi^y  be 

not  issue  without  a  separate  order  of  the  Court  for  such  discharged 

from  an  at- 
purpose.     BoscheUi  v.  Power  (/),  Blake  v.  Watson  (g).     Such  tachment  for 

order  should  also  be  entered.   Tolson  v.  Jervis  ih\    No  such  T'"^^^^ 

^  '  of  costs  upon 

order  has  been  obtained  or  entered  here.  paying,  as  well 

as  the  costs 

endorsed  upon 

Mr.  Webh,  in  reply. — No  separate  order  of  the  Court  for  the  writ  of 

attachment, 
the  issue  of  an  attachment  is  needed.     1  SmilKs  Ch,  Pr,,  the  costs  of 

188,  226 ;  Dan.,  Ch,  Pr.,  1091.     Bosclietd  v.  Power  was  on  *^«  certifiate 

'  '  '  upon  which 

an  attachment  for  not  answering,  not  for  non-payment  of  the  subpcena 

costs.     In  Tolson  v.  Jervis  the  order  not  entered  was  the  i^^^of  the 

order  to  pay  costs,  not  an  order  for  the  issue  of  the  writ,   subpoena  it-     ' 
,,         ,  ,  ,  ,    ,  ,         self,  and  of 

Here  there  were  orders  to  pay  these  costs,  and  those  orders  the  attach- 

were  entered.  ""**• 


Mb.  Justice  Moleswobth: — 

It  appears  to  be  the  practice  in  England,  and  I  under- 
stand that  the  same  practice  is  followed  here,  that  the  writ 
(/)  8  Beav..  180.         (^)  1  W.  &  W.  Eq.,  139.        (A)  8  Beav.,  364. 
W.W.IcA'b.  vol.1. — EQ.  E 
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of  attachment  should  issue  from  the  office  upon  the  mere 
production  of  the  subpoena  for  costs,  and  an  affidavit  of  its 
service,  and  of  demand  and  non-payment.  Blaks  v.  Watson 
is  not  a  decision  that  an  order  is  necessary,  although  an 
order  was  applied  for  and  granted  in  that  case.  My  order 
now  must  therefore  be,  that  the  Plaintiffs  be  "turned  over" 
to  the  sheriff. 


Subsequently,  on  payment  into  the  hands  of  the  sheriff 
of  the  costs  for  which  the  subpoenas  had  issued  (£175),  and 
of  £60  to  abide  the  judgment  of  the  Court  as  to  the 
further  costs  of  and  occasioned  by  the  three  subpoenas 
and  attachments,  the  Defendant's  counsel  consented  to  the 
discharge  of  the  Plaintiffs,  and  his  Honor  made  an  order 
by  consent  on  those  terms. 


March  9.  Mr.    WM  now  moved  for  the  Defendants,  Hawthorn, 

WMtney,  and  CopeUmd,  on  notice  to  the  Plaintiffs  for  an 
order  that  the  £176  should  be  paid  over  to  the  Defendants 
or  their  solicitor ;  for  a  reference  to  the  Master  to  tax  the 
costs  of  and  occasioned  by  the  attachments ;  and  that  the 
costs  so  taxed  be  paid  to  the  Defendants  or  their  solicitors, 
out  of  the  £50  deposited  with  the  Plaintiffs. 


From  the  affidavits  filed  it  appeared,  that  after  their 
arrest  under  the  attachments,  the  Plaintiffs  tendered  to 
the  sheriff  the  sum  of  £175,  being  the  aggregate  amounts 
for  which  the  subpoenas  had  issued,  and  endorsed  upon  the 
writs  of  attachment,  but  the  sheriff  refused  to  release  the 
Plaintiffs  without  an  order  of  the  Court  to  that  effect,  and 
the  Defendants  refused  to  consent  to  such  order  except 
upon  payment  of  the  costs  of  the  Master's  certificates  upon 
which  the  subpoenas  had  issued,  and  which  were  not  in- 
cluded in  the  subpoenas,  and  the  subsequent  costs  of  the 
attachments. 
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Mr.  Holroyd,  for  the  Plaintiffs,  now  contended  that  these 
costs  ought  not  to  be  paid  by  them,  but  only  the  costs 
endorsed  upon  the  writs  of  attachment 


Mr.  WM  in  reply. 


Cur.  adv.  vtdt. 
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Mb.  Justiob  Molbswobth  : — 

In  this  case  there  were  three  several  orders  for  costs 
against  the  Plaintiffs,  and  three  subpoenas  for  costs  were 
issued,  which  subpoenas  do  not  embrace  the  costs  of  the 
certificates  upon  which  they  were  issued,  nor  the  costs  of 
themselves.  The  subpoenas  for  costs  were  served,  and  dis- 
obeyed, and  tlien  attachments  issued  for  non-payment  of 
costs.  The  Plaintiffs  under  attachment  tendered  the  sheriff 
the  sum  for  which  the  writs  of  attachment  were  endorsed. 
The  sheriff  hesitated  about  discharging  the  Plaintiffs,  and 
properly ;  because  they  being  attached  for  contempt  were 
only  to  be  discharged  by  clearing  their  contempt,  one  por- 
tion of  which  would  be  paying  the  costs  incurred  in  the 
subsequent  proceedings  not  included  in  the  taxed  costs 
endorsed  upon  the  writs.  I  have  consulted  the  Master,  and 
I  find  it  is  not  usual  in  the  allocatur  and  subpoena  for 
costs,  to  include  the  costs  of  the  certificate  upon  which  the 
subpoena  is  based ;  and  of  course  if  the  person  obeys  the 
subpoena  when  served,  and  pays  the  money,  he  escapes 
that  liability.  If  he  does  not  obey  it,  I  think  he  ought  to 
pay  all  the  costs  rendered  necessary  by  his  default.  The 
subpoena  necessarily  cannot  comprise  the  costs  of  itself, 
and  it  appears  that,  according  to  the  practice  of  the  Court, 
it  does  not  comprise  the  costs  of  the  certificate.  I  think 
a  party,  seeking  to  be  discharged  from  an  attachment  for 
non-payment  of  costs,  should  be  discharged  only  upon  pay- 
ing— as  well  as  the  costs  endorsed  upon  the  writ  of  attach- 
ment— ^the  costs  of  the  certificate  upon  which  the  subpoena 

E  2 
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was  based,  of  the  subpoena  itself,  and  of  the  attachment. 
I  shall  therefore,  in  this  case,  direct  that  the  £176  in  the 
hands  of  the  sheriff  be  paid  to  the  moving  Defendants, 
and  that  the  £'50  also  in  his  hands  be  applied  in  pay- 
ment of  the  costs  of  the  three  certificates,  subpcenas  for 
costs,  and  attachments,  and  also,  under  the  circum- 
stances, the  costs  of  the  present  application ;  such  costs 
to  be  taxed,  and  the  overplus  of  the  £60,  if  anj,  to  be 
returned  to  the  Plaintiffs. 


Order  accordingly. 


JprUU,  14. 

A  Municipal 

Corporation 

established 

under  "  The 

Municipal 

CorporaOom 

does  not  repre- 
sent the  in- 
terests of  the 
population  of 
the  municipa- 
lity, «p  as  to 
be  entitled  to 
maintain  a 
■nit  to  abate 
a  nuisance 
existing  in 
the  municipa- 
lity, but  not 
shewn  to  be 
upon  soil  the 
property  of 
the  corpora- 
tion.   Such  a 
corporation 
has  no  right 


THE    MAYOR,  COUNCILLORS  AND   BURGESSES 
OF  BALLARAT  EAST  v.  SMITH  and  Others, 

JUeMURRER  to  an  injunction  bill.  The  suit  was  by 
the  borough  of  Ballarat  East  against  the  Managing  Com- 
mittee of  the  Ballarat  District  Hospital  and  the  borough 
of  Ballarat,  to  restrain  the  Defendants  from  permitting  to 
continue  a  drain  made  by  the  hospital  from  its  premises 
through  the  borough  of  Ballarat,  with  the  consent  of  that 
borough,  whereby  the  overflow  of  the  cesspools  of  the  hos- 
pital was  discharged  into  the  borough  of  Ballarat  East. 

The  bill  alleged  that  until  recently  the  offensive  matters 
produced  in  the  hospital  were  discharged  into  large  cess- 
pools constructed  within  its  grounds,  and  thence  removed 
by  night,  so  as  to  cause  no  nuisance.  That,  in  1868, 
the  Hospital  Committee  obtained  from  the  borough 
of  Ballarat  leave  to  construct  a  covered  drain,  by  which 
to  conduct  the  drainage  out  of  the  hospital  grounds; 
but  on  condition  that  the  drainage  were  first  deodorized 


to  institute, 

on  behalf  of  the  public  or  any  private  individual,  proceedings  to  restrain  the  continuance 

of  such  a  nuisance. 


Skith. 
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and  rendered  innocuous  and   inoffenshre,  and  that  no         ^^^ 
nuisance  should  in  any  way  be  created  by  such  drainage.     Matob,  &c. 
That,  under  color  of  such  leave,  the  Hospital  Committee   ^^  ^j^^'^ 
made  the  drain,  and  conducted  the  drainage  away  from 
their  own  grounds,  but  in  such  a  way  that  it  became 
extremely  offensive  and  a  nuisance.     That  the  Local  Board      StatemetU, 
of  Health  summoned  the  Hospital  Committee  before  the 
district  police  court  for  the  nuisance,  but  were  defeated, 
because  the  appointment  of  the  inspector,  who  was  infor- 
mant, was  defective.     That  Edwin  Hale,  occupier  of  a  house 
in  Mair-street,   brought  a  suit  in  this  Court  against  the 
Hospital  Ccnnmittee  to  restrain  the  nuisance;  and  by  * 

way  of  compromising  that  suit,  an  agreement  was  entered 
into  between  the  present  Defendants,  the  Hospital  Com- 
mittee and  the  borough  of  Ballarat,  but  without  the 
consent  of  the  present  Plaintiffs,  on  the  terms  that 
the  Hospital  Committee  should  construct  a  covered  drain 
so  as  to  remove  the  drainage  beyond  the  confines  of 
Ballarat,  and  discharge  it  into  the  Yarrowee,  where  it  flows 
considerably  within  the  borough  of  Ballarat  East.  That 
the  drain  was  made  according  to  this  agreement.  The  bill 
then  went  on  as  follows :—"  That  at  the  part  of  the  creek 
**  into  which  the  said  overflow  has  been  conducted  as  afore- 
*'  said  there  is  little  or  no  flow  of  water  the  said  creek 
"  being  nearly  always  dry  or  filled  with  sludge  and  the 
"  said  drainage  from  the  said  hospital  into  the  said  creek 
"  has  already  caused  an  intolerable  nuisance  in  the  neigh- 
"  bourhood  and  is  most  injurious  to  the  health  of  the 
"  inhabitants  and  ratepayers  of  the  borough  of  Ballarat 
"  East  and  will  if  continued  seriously  depreciate  the 
"  value  of  property  in  that  part  of  Ballarat  East  and  the 
"  Plaintiffs  will  suffer  great  and  irreparable  loss  and 
"  damage  by  reason  of  the  diminution  in  the  amount  of 
''  their  rates  and  will  be  compelled  to  incur  heavy  expenses 
'*  for  the  purpose  if  possible  of  abating  the  said  nuisance. 
**  That  by  the  use  of  proper  disinfecting  and  deodorizing 
"  appliances  the  overflow  of  the  said  cesspools  might  be 
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.  1864.  it  rendered  inoffensive  and  it  is  in  the  power  of  the 
Ma7ob»  Ac  "  Defendants  by  a  proper  system  of  drainage  to  discharge 
^'  EisT^^^   "  ^®  ^™®  without  causing  a  nuisance  in  the  borough  of 

V,  «  Ballarat  East."    The  bill  then  alleged  that  the  Plain- 
Smith 
'       tiffs  wrote  to  the  Defendants  protesting  against  the  nuisance, 

Statement,     an^  received  answers  explaining  the  engineering  reasons 

for  the  steps  taken,  but  declining  to  abate  the  nuisance. 

The  bill  prayed  an  injunction  to  restrain  the  Defen- 
dants ^*  from  permitting  the  said  nuisance  to  continue  and 
"  from  allowing  any  noxious  or  offensive  overflow  from  the 
"  said  cesspools  or  from  any  part  of  the  grounds  of  the 
<'  said  hospital  or  from  the  said  drain  passing  through  the 
"  area  of  the  borough  of  Ballarat  as  aforesaid  to  be  dis- 
"  charged  into  any  part  of  the  present  channel  of  the  said 
"  creek  within  tha  limits  of  Ballarat  East  or  into  any 
"  other  part  of  the  said  creek  so  as  to  become  a  nuisance 
"  to  the  inhabitants  of  such  last-mentioned  borough." 

The  managing  committee  of  the  hospital  demurred  to 
the  bill  on  the  following  grounds  — "  (1)  Want  of  equity. 
"  (3)  It  does  not  appear  what  interest  right  or  property  in 
**  law  the  Plaintiffs  have  to  the  land  or  soil  or  place  in  which 
"the  nuisance  in  the  bill  mentioned  is  alleged  to  exist 
"  (8)  It  does  not  appear  that  the  Plaintiffs  have  any  right 
"  to  institute  proceedings  on  behalf  of  the  public  or  any 
"  private  individual.  (4)  If  the  nuisance  is  a  public 
"  nuisance,  the  Attorney-General  is  a  necessary  party  to  the 
«  bill.  (5)  If  the  nuisance  is  a  private  one  it  does  not 
"  appear  that  the  Plaintiffs  have  any  property  interest  or 
"  right  in  the  ground  where  the  nuisance  is  alleged  to  exist 
"  and  it  does  not  appear  that  any  injury  cognizable  in  equity 
"  is  done  to  the  Plaintiffs  or  any  other  individual  (6)  For 
"  augbit  that  appears  by  the  bill  the  permission  to  conduct 
"  the  drain  to  the  spot  where  it  is  conducted  was  given  by 
"  the  parties  having  the  sole  authority  to  grant  such  per- 
"  mission.    (7)  For  aught  that  appears  by  the  bill  there 
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"  are  no  inhabitants  or  residents  or  dwellings  or  people         ^®^- 

"  residing  at  or  near  the  spot  where  the  nuisance  is  alleged     Mayob,  &c. 

"  to  exist     (8)   For  aught  that  appears  by  the  biU  the   °^  ^^^J^^ 

"  Plaintiffs  have  the  power  of  remedying  and  abating  the  «. 

Smith 
"  alleged  nuisance  and  it  appears  that  the  Plaintiffs  have         * 

"  acquiesced  in  the  making  of  the  drain.     (9)  It  does  not     Argwnetd. 

'^  appear  in  what  right  or  character  the  Plaintiffs  sue  and 

"  they  are  debarred  by  delay  from  obtaining  relief." 

Mr-  Bunny  for  the  demurrer. — The  bill  does  not  shew 
any  right  in  the  Plaintiffs,  and  is  therefore  demurrable. 
Mitfard  on  Pleading,  179.  There  is  no  allegation  that  the 
Plaintiffs  constitute  the  Corporation  of  Ballarat  East,  and 
this  is  necessary  to  shew  in  what  capacity  they  sue,  which 
must  be  shewn  by  the  bill.  Banks  v.  Carter  (j).  A  corpo- 
ration in  suing  must  allege  its  existence  and  the  limits  of 
its  jurisdiction,  and  set  out  its  title  to  sue.  Mayor  dc.y  of 
Oarlisle  v.  Blamire  (k\  Mayor  4ro.,  of  London  v.  Levy  (l).  The 
bill  should  also  shew  that  the  Defendants  are  the  persons 
hable  to  be  sued.  £y  11  Vic.,  lAo.  69,  s.  8,  all  suits 
against  any  hospital  are  to  be  brought  against  the  trea- 
surer. Here  the  managing  committee  and  not  the  treasurer 
are  sued.  K  the  drain  complained  of  is  in  fact  a  nuisance, 
proceedings  for  its  abatement  should  be  taken  under  the 
" HealUi  Act"  18  Vic,  No.  13,  s.  8.  It  is  uncertain  in  the 
bill  whether  this  is  treated  as  a  public  or  a  private  nuisance, 
and  whether  the  Plaintiffs  complain  as  owners  or  as  con- 
servators. If  a  public  nuisance,  the  Attorney-General  is  a 
necessary  party.  In  Crowder  v.  Tinkler  (w),  Lord  Eldon  says : 
"Where  the  subject  of  complaint  is  matter  of  public 
"nuisance,  the  Attorney-General  alone  can  sue."  In  Soltau 
V.  De  Held  (n)  it  was  laid  down  that  a  bill  might  be  filed  to 
restrain  a  public  nuisance  without  making  the  Attorney- 
General  a  party,  if  the  plaintiff  sustained  special  damage 

(J)  12  Jut.,  866.  (m)  19  Vea.,  621. 

(*)  8  East.,  487.  (»)  2  Sim.,  N.  S.,  133. 

(0  8  Vea.,  398. 
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^j[^^  from  the  nuisance,  but  here  no  special  damage  is  alleged. 
There  should  in  any  case  be  an  allegation  that  there  are 
inhabitants  adjoining  this  drain  to  whom  it  is  a  nuisance. 
The  damage  alleged  in  the  bill  is  too  remote.  Haines  v, 
Taylor  (o),  Johnstons  v.  Hall  (p).  Upon  the  question  of 
delajy  the  cases  of  Attorney-General  v.  Sheffield  Gas  Conmmere 
Company  (q)  and  Oriental  Steam  Company  v.  Brings  (r)  were 
cited. 

Mr.  J.  W.  Stephen  and  Mr.  Webb  for  the  bill.  It  is  unne- 
cessary to  allege  the  incorporation  of  the  Plaintiffs,  for  by 
"  The  Municipal  Corporations  Act  1868,"  sec.  24,  the  inhabi- 
tants of  the  borough  are  created  a  body  corporate,  and  this 
being  a  public  Act,  is  unnecessary  to  be  pleaded.  Ihcarris 
on  Statutes,  666.  As  to  the  argument  that  these  proceedings 
should  be  taken  under  the  "  Health  Act/*  this  bill  may  be 
treated  as  a  proceeding  under  that  Act,  for  by  sec.  4  the 
municipal  authorities  are  constituted  the  local  board  of 
health.  Upon  the  general  equity  of  the  Plaintiffs,  Counsel 
relied  upon  the  provisions  of  "  The  Municipal  Corporatums 
Act  186dy"  and  also  cited  Walter  v.  Sel/e  (s),  Dawson  v. 
Paver  (t),  SoUau  v.  De  Held  (v),  and  Wood  v.  Waud  (tr).  In 
support  of  the  contention  that  the  Attorney-General  was 
not  a  necessary  party  SoUau  v.  De  Held  and  Sampson  v. 
Smith  (x)  were  relied  on. 


Mr.  Bunny  in  reply. 


Cur,  adv.  vuU, 


(o)  2  PhiL,  209.  (s)  4  De  G.  4  8.,  815. 

(p)  26  L.  J.,  Chy.,  462,  8.  C,  (*)  5  Hare,  415,  484. 

2  E.  &  J.,  414.  (v)  Ubi  aupra. 

(q)  8  De  G.  M.  &  G.,  804.  (w)  8  Exch.,  748. 

(r)  81  L.  J.,  Chy.  241.  (a?)  8  Sim.,  272. 
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Mr,  Justice  Moleswobth  :—  ^®^ 

Matob,  Ac 

The  first  question  which  presents  itself  in  this  case  is   ®*  ^^^^ 

whether  the  Plaintiffs  are  a  body  qualified  to  represent  the  v. 

Smith 
persons  actually  sustaining  an  injury  from  this  alleged         ' 

nuisance.     Geherally  speaking  as  to  nuisances  every  indi-      Judgment, 

yidual  who  is  specially  injured  by  a  nuisance  may  indivi-      ^^rtf  14. 

dually  seek  redress.     If  three  or  four  individuals  suffer 

from  a  parallel  inconvenience  resulting  from  the  same  cause, 

they  cannot  join  in  seeking  redress,  but  must  each  proceed 

singly.     But  if  a  great  number  of  persons  are  affected,  so 

as  to  constitute  a  public  nuisance,  redress  then  lies  in  the 

hands  of  the  Law  Officers  of  the  Crown.     The  question 

here  is  whether  such  a  municipal  body  as  the  Plaintiffs 

have  a  right  to  be  heard  upon  the  subject. 

There  is  one  aspect  in  which  the  right  of  the  corporation 
to  interfere  in  this  case  has  been  presented,  namely,  that 
the  nuisance  is  calculated  to  inflict  injury  upon  all  property 
in  Ballarat  East,  and  deteriorate  the  value  of  that  property, 
and  that  the  present  Plaintiffs  are  interested  in  preventing 
such  deterioration.  That  argument  I  cannot  accede  to, 
that  a  body  which  has  the  duty  of  levying  public  rates  to 
be  applied  for  public  purposes  shall  complain  that  by  a 
certain  deterioration  of  the  property  of  the  individuals 
liable  to  those  rates  they  are  injured.  If  such  a  case  could 
be  at  all  made  out  there  must  be  an  averment  that  the 
injury  is  such  as  to  reduce  the  persons  liable  to  payment 
of  rates  to  a  state  of  insolvency,  and  render  it  impossible 
for  the  corporation  to  levy  money  for  any  purposes. 

I  shall  proceed,  then,  to  deal  with  the  case  on  the  only 
ground  upon  which  I  think  it  debateable,  viz.,  that  there 
are  some  duties  cast  upon  the  Plaintiffs  which  will  be  ren- 
dered more  onerous  by  reason  of  this  nuisance.  The  bill 
states  that  the  present  Plaintiffs  will  be  forced  to  incur  a 
great  outlay  to  do  away  with  the  inconvenience,  if  it  can  in 
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1864.  any  ^^^j  \yQ  (jone  away  with,  so  that  the  question  is  as  to 
Mayob,  &c  their  liability  to  incur  expense.  The  only  clauses  in  the 
^'  EAflT^^'   " MttniajoaZ  Act"  No.  184,  to  which  I  have  been  referred  as 

V.  bearing  at  all  upon  the  subject,  are  those  as  to  sewerage, 
Skith 
'        &c.,  between  sections  801  and  807  ;  but  I  find  no  provision 

Judgment,  in  any  of  those  clauses  which  imposes  upon  the  corpora- 
tion the  duty  of  removing  any  inconvenience  such  as  is 
here  complained  of.  Towards  the  close  of  the  Act  there  is 
a  provision  in  section  878  that  "  the  council  may  direct 
any  prosecution  for  any  public  nuisance  whatsoever  created, 
permitted  or  suffered  within  the  borough."  That  clause 
is  not,  I  think,  at  all  applicable  to  a  case  such  as  the  pre- 
sent, but  relates  to  proceedings  in  the  form  of  prosecutions, 
which,  of  course,  would  be  in  the  name  of  the  public  pro- 
secutor. I  therefore  find  nothing  in  the  Act  under  which 
these  corporations  are  at  present  regulated  authorising 
their  interference  in  such  a  case  as  the  present 

I  have  then  been  referred,  as  bearing  upon  the  subject, 
to  the  " Health  Act"  and  it  is  alleged  that  under  the  provi- 
sions of  that  Act  the  corporation  may  incur  expenses  with 
reference  to  the  suppression  of  nuisances.  The  "  Health 
Act"  however,  only  relates  to  localities  which  the  Governor 
may  from  time  to  time  by  proclamation  direct  to  be  brought 
under  its  operation ;  and  there  is  no  averment  in  this  bill 
that  Ballarat  East  ever  has  been  brought  under  the  opera- 
tion of  the  Act.  Probably  that  objection  might  be  removed 
by  a  trivial  amendment,  and  I  have  therefore  to  consider 
how  the  case  would  stand,  assuming  the  "  Health  Act"  does 
apply  to  Ballarat  East  It  is  to  be  assumed  here  that  the 
noxious  deposit  complained  of  takes  place  upon  somebody's 
property,  not  property  belonging  to  the  corporation,  but 
within  the  locality  of  Ballarat  East.  The  only  clauses, 
then,  that  I  find  bearing  upon  this  subject  are  the  4th  and 
the  18th.  In  the  first  place  the  4th  clause  does  not  exactly 
make  the  corporation  of  Ballarat  East  the  local  board  of 
health,  for  the  expression  is  ''  the  council  of  any  municipal 
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district  shall  be  the  local  board  of  health,"  and  the  council        ^^^ 
is  a  part  only  of  the  corporation.    Assuming,  however,     Matoe,  &c. 
that  the  duties  imposed  upon  the  council  are  imposed   ^^^^^^^^^^ 
upon  the  corporation,  there  being  a  provision  that  the  «. 

expense  is  to  be  defrayed  out  of  the  corporate  funds,  and  ' 

thus  getting  over  the  difficulty  that  the  council  is  not  the      Jud^meni. 

corporation,  we  come  then  to  the    Idth  section,  which 

says,  "  The  local  board  of  health  shall  cause  to  be  drained, 

"cleansed,  covered,  or  filled  up  all  ponds,  pools,  open 

''ditches,  sewers,  drains,  and  places  containing  or  used 

"  for  the  collection  of  any  drainage,  filth,  water,  matter,  or 

"  thing  of  an  offensive  nature,  or  likely  to  be  prejudicial 

''  to  health.     And  they  shall  cause  written  notice  to  be 

"  given  to  the  person  causing  any  such  nuisance,  or  to  the 

"  overseer  or  occupier  of  any  premises  whereon  the  same 

"  exists  requiring  him,  within  a  time  to  be  specified  in 

"  such  notice,  to  drain,  cleanse,  cover,  or  fill  up  any  such 

"  pond,  pool,  ditch,  sewer,  drain,  or  place,  or  to  construct 

**  a  proper  sewer  or  drain  for  the  discharge  thereof,  as  the 

"  case  may  require ;  and  if  the  person  to  whom  such  notice 

"  is  given  fail  to  comply  therewith,  the  said  local  board 

"  shall  execute  the  work  mentioned  or  referred  to  therein 

"  at  the  expense  of  the  party  to  whom  such  notice  was 

"  given.     The  said  local  board  may,  however,  if  they  see 

*'  fit,  order  that  the  whole  or  a  portion  of  the  expenses 

**  incurred  in  respect  of  any  such  las^mentioned  work  be 

"  deteyed  out  of  the  funds  firom  which  it  is  hereinbefore 

''  provided  the  expenses  of  this  Act  are  to  be  defrayed." 

Now,  assuming  that  there  is  a  deposit  of  filth  on  some 
portion  of  Ballarat  East,  the  course  to  be  pursued  accord- 
ing to  this  section  would  be  for  the  corporation  or  the 
council  of  the  corporation  to  call  upon  the  person  on 
whose  premises  that  inconvenience  exists,  to  remove  it, 
and  in  case  he  did  not  remove  it,  then  to  make  him  pay 
the  expense  of  removing  it.  The  Act  gives  power  to  the 
corporation  to  proceed  against  the  persons  causing  the 
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1864.         nuisance,  but  I  apprehend  that  could  only  apply  to  persons 

Matos,  &c     within  the  limits  of  their  jurisdiction,  and  not  to  persons 

^'^EAfl^^^'^   without  that  jurisdiction  causing  a  nuisance  within   it. 

V.  In  proceeding  under  the  Act,  the  council  have  a  discretion 

of  not  compelling  the  person  on  whose  land  the  nuisance 

Judgment,     exists  to  be  at  the  expense  of  its  removal.     They  may  at 

their  discretion  pay  the  expense  themselves ;  and  it  might 

be  considered  a  harsh  proceeding  where    the  noxious 

matter  complained  of  was  brought  upon  property  against 

the  will  of  the  owner,  to  compel  him  to  bear  the  expense 

of  the  removal.     On  the  other  hand  the  council  might 

require  him  to  pay  the  expense  of  removing  it,  and  leave 

him  to  his  remedy  over  against  the  persons  who  brought 

it  there,  and  I  cannot  assume  that  the  council  would  adopt 

the  opposite  course  so  as  to  bring  the  case  within  this 

bill,  as  for  that  purpose  the  expense  of   removal  must 

necessarily  fall  upon  the  corporation. 

For  these  reasons  I  think  that  the  present  Plaintiffs  do 
not  represent  the  interests  of  the  population  of  Ballarat 
East,  so  as  to  be  entitled  to  maintain  the  present  litiga- 
tion. Applying  that  view,  then,  to  the  particular  grounds 
of  the  demurrer,  there  is  first  the  general  demurrer  for 
want  of  equity,  and  I  think  that  is  sustained.  As  to  the 
second  ground,  the  Plaintiffs  are,  in  fact,  only  a  corpora- 
tion, within  whose  locality  a  nuisance  exists,  but  they 
shew  no  right  to  the  soil  on  which  that  nuisance  occurs. 
Upon  the  third  ground,  I  would  say  that  I  do  not  think 
the  Plaintiffs  have  any  right  to  institute  these  proceed- 
ings. Upon  the  first  three  grounds  of  demurrer  I  allow 
the  demurrer,  with  costs,  not  expressing  any  opinion  as 
to  the  subsequent  grounds. 

Denrnxner  aUowedf  %nih  costs. 
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PALMER  V.  BRONCKHORST. 


JL  HIS  was  a  suit  for  specific  performance  of  an  agree-  An  affidavit 
ment  entered  into  between  the  PlaintiflF  and  the  Defend-  bm  as'against 


ants  Broiickhont,  SmaU  and  Duerdin.     On  the  cause  coming  »  Defendant, 

.    .         who  haa  left 
on  for  hearing  it  appeared  that  the  bill  was  not  yenned  as  the  suit  nnde« 

required  by  the  Supreme  Court  Eules,  cap.  vi.,  sec.  12,  as  ^^®^  ^ 

against  the  Defendant  Duerdin,  who  had  left  the  suit  though  no 
J  i.     J   J  answer  he 

undefended.  required  from 

such  Defend- 
ant ;  and  such 
Mr.  Atkins  and  Mr.  Bunny  for  the  Plaintiff.     The  rule  affidavit 

has  no  application  to  a  case  in  which  the  bill  is  proved  ^?^^^  ^??" 
against  other  Defendants,  nor  to  a  case  in  which,  as  by  the  Plain- 
in  the  present,  no  answer  has  been  required  from  the 
Defendant  leaving  the  suit  undefended.     We  ask  no  relief 
jigainst  the  Defendant  as  to  whom  no  decree  can  be  made. 
He  is  merely  a  formal  party. 

Mr.  Lowes  for  the  Defendants  Bronckkorst  and  Snude. — 
The  Defendant  Duerdin  will  be  bound  by  the  decree,  and 
the  bill  must  therefore  be  verified  as  against  him. 

During  the  argument  an  affidavit  in  the  following 
words  was  filed  by  the  Plaintiff,  sworn  to  by  his  solicitor : 
— -"  That  I  have  read  through  the  annexed  original  bill  in 
"this  suit,  and  that  the  statements  therein  are  true." 
This  affidavit  was  relied  on  by  the  Plaintiff  as  a  com- 
pliance with  the  rule. 

Mb.  Justice  Molesworth. — ^I  am  unwilling  to  introduce  Judgmetd, 
a  lax  practice  by  accepting  this  affidavit  as  sufficient.  The 
rule  properly  construed  requires  that  the  Plaintiff  should 
himself  verify  the  bill,  unless  owing  to  his  absence  or  to 
the  facts  stated  being  more  immediately  in  the  knowledge 
of  others,  the  affidavit  of  some  other  person  is  necessarily 
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1864         or  properly  substituted.    The  Defendant  Duerdm  being  a 

Paiihsb       party  to  the  suit  I  cannot  make  a  decree  affecting  his 

Bbovckhobst  "K^**'  however  minutely,  without  having  the  bill  verified 

against  him.    The  case  must  stand  over  for  the  Plaintiff's 

Judgment.      ^^^.^ 


KNOX  V.  POSTLETHWAITE. 


May  SI 


rtnnAnf.  -^  ■ 


Pennaneiit 
absence  from 
the  colony 
resulting  in 
ii^nry  to  the 
trust  estate, 
is  a  sufficient 
ground  for 
the  removal 
of  a  trustee, 
although  the 
testator  may 
have  known 
of  such  per- 
manent ab- 
sence when 
appointing 
him  a  trustee. 


HIS  was  a  suit  seeking  the  removal  of  Jamss  Posde" 
thwaite  from  the  office  of  trustee  under  the  will  of  WUUam 
PosiUtkwaite,  deceased,  and  that  a  new  trustee  might  be 
appointed  in  his  place,  and  another  in  the  place  of  John 
BakeweU,  a  trustee  under  the  same  will,  who  had  never 
acted  and  had  disclaimed.  The  widow  of  the  testator, 
who  had  married  again,  and  his  infant  child,  the  cestuis  que 
tnutent,  were  Plaintiffs  by  their  next  friend.  James  PosUe- 
thwaite,  William  Morton,  the  acting  trustee,  and  John  Holies 
Knox  were  the  original  Defendants,  and  John  PosUethwaite 
and  Thomas  PosUethwaite  beneficially  interested  contin- 
gently upon  the  death  of .  the  infant  Plaintiff,  under  age, 
were  added  as  Defendants  by  amendment.  It  appeared 
that  the  testator  had  died  in  Victoria,  where  his  property 
was  situated;  that  Morton  only  had  proved  and  acted 
in  the  trusts  of  his  will,  and  that  James  PosUethwaite  was 
residing  in  England  and  had  never  visited  this  colony, 
nor  did  he  contemplate  doing  so.  The  testator's  property 
had  been  sold  and  the  proceeds  invested.  A  sum  of  about 
£9100  having  become  due  upon  one  of  the  securities  pay- 
ment was  refused  unless  James  PosUethtoaite,  as  co-trustee 
with  Morton,  concurred  in  the  receipt.  He  had  accordingly 
been  requested  by  Morton  to  concur  or  to  disclaim  the 
trusts  of  the  will,  but  had  refused  to  take  either  course, 
suggesting,  in  reply,  the  transmission  of  trust  moneys  to 
England  for  investment  there,  and  the  conversion  of  the 
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present  suit  into  one  for  administration.  The  £9100  had 
consequently  been  deposited  in  a  bank  until  it  could  be 
paid  to  persons  competent  to  give  a  receipt,  and  interest 
had  been  lost.  The  Defendant  James  PostUthwaUe  had 
answered  at  great  length,  setting  out  the  correspondence 
which  had  taken  place  between  him  and  Morton,  and 
asserting  his  right  to  continue  as  trustee.  The  Defend- 
ants, added  by  amendment,  put  in  a  similar  answer,  and 
the  other  Defendants  left  the  suit  undefended.  The 
will  provided  for  the  appointment  of  new  trustees  in  case 
anj  trustee  "  should  die  or  be  unwilling  or  incompetent 
"  to  execute  the  trusts."  A  previous  application  to  the 
Court  for  the  appointment  of  a  new  trustee  in  the  place  of 
PostUthwaite  under  "The  Trustee  Act,  1866,"  had  been 
unsuccessful  (^). 


1864. 


Statement. 


Mr.  Holroyd  for  the  Plaintiffs. — ^Although  James  PosiU' 
thwaUe  expresses  his  willingness  to  act  by  the  answer  he  has 
hitherto  refused  to  act  when  requested  to  do  so.  Permanent 
residence  abroad  and  his  refusal  to  act  are  sufficient 
grounds  for  his  removal.  In  the  events  which  have 
happened  a  personal  discretion  in  the  application  of 
income  to  the  maintenance  and  education  of  an  infant 
resident  in  this  colony  has  to  be  exercised,  and  necessi- 
tates the  presence  in  Victoria  of  persons  by  whom  it  is  to 
he  exercised.  Absence  from  Victoria  would  not,  upon  the 
authorities,  amount  to  "  incompetency  "  upon  which  the 
power  to  appoint  a  new  trustee  would  arise  under  the 
will.  Withington  v.  WUhington  {z).  It  is  therefore  neces- 
sary to  resort  to  the  Court.  Leiuin  on  Trusts  (a),  Finlay  v. 
Howard  (6),  O'ReUly  v.  Aiderson  (c),  Comrrdssioiiers  of  Charir 
table  Donations  v.  Arehbold  (d),  Mennard  v,  Welford  (e),  Be 
Stewart  (/),  Iffla  v.  Beaney  (g). 


Argument, 


(y)  Vide  1.  W.  &  W.,  Eq.,  173. 
(z)  16  Sim.,  104. 

(a)  4th  ed.,  547. 

(b)  2  Dr.  &  W.,  490. 
(e)   8  Hare,  101. 


(d)  11  Jr.  Eq.  Rep8.,  187. 
{e)  1  Sm.  &  Oiff.,  426. 
(/)  8  W.  B.,  297. 
ig)  1.  W.  &  W„  Eq.,  110. 
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1864.  Mr.  Moore  for  the  Defendants  the  PosOdhwaites.—ln  all 

the  cases  cited  some  misconduct  has  been  alleged  against 
the  trustee  whose  removal  was  sought.  In  none  was  the 
trustee  as  in  the  present  case — a  resident  out  of  the  juris- 
AraumefU,  ^^^^^^T^  &t  the  time  of  his  appointment  It  is  shewn  that 
the  testator  knew  Postletkwaite  to  be  residing  in  England 
when  he  appointed  him,  and  the  Court  cannot  enter  into 
his  motives  in  so  doing  or  question  the  advisability  of 
such  an  appointment.  None  of  the  contingencies  contem- 
plated by  the  testator  as  authorising  the  appointment  of 
a  new  trustee  in  the  place  of  PostlethwaUe  has  occurred. 
Mmnard  v.  Welford  is  disapproved  of  in  Lemn  on  Trtutt, 
4th  ed.,  p.  437,  as  irreconcileable  with  the  decision  in 
WUhvngUm  v,  WUhingUm,  The  Defendant  PosUethwaUs  has 
suggested  a  definite  mode  of  administering  the  trust  by 
means  of  an  administration  suit,  for  which  purpose  he 
advises  that  the  bill  in  the  present  suit  should  be 
amended. 


Mr.  Holroyd,  in  reply,  was  stopped  by  the  Court. 
Mb.  Justice  Moleswokth  : — 


Judffmetd.  In  this  case  a  testator  having  property  in  Victoria,  and  a 
wife  and  children  living  there,  appointed  three  persons  to  be 
trustees  of  his  will,  two  of  them  resident  here  and  one  in 
England ;  and  if  all  had  acted  a  majority  would  have  been 
able  to  administer  the  trust  in  this  colony ;  but  upon  his 
death  one  of  the  Australian  trustees  disclaimed,  a  contin- 
gency not  contemplated  by  the  testator.  For  some  time  the 
sole  resident  trustee  was  practically  permitted  to  act  as  he 
pleased,  without  any  advice  or  interference  from  his  co- 
trustee in  England.  At  last,  however,  an  inconvenience, 
which  must  in  all  similar  cases  eventually  arise,  arose  here, 
when  the  absent  trustee  claimed  to  exercise  his  strict 
rights,  and  the  property  became  unmanageable ;  money, 
which  would  have  been   available  for  beneficial  invest- 
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ment,  Ijing  idle  for  want  of  the  absent  trustee's  consent  to 
its  payment.  The  present  cestvis  pis  tnist&nt  under  these 
circumstances  come  before  the  Court  for  redress,  com- 
plaining of  no  abstract  theoretical  difficulties  in  adminis- 
tering the  trust,  but  of  present  practical  inconvenience 
resulting  in  a  loss  of  income ;  trust  moneys  being  unin- 
Tested  and  lying  in  a  bank  for  some  time  without  produc- 
ing any  interest,  and,  latterly,  interest  at  a  very  low  rate. 
When  practical  inconvenience  such  as  this  arises  it  is 
high  time  that  the  Court  should  interfere  and  take  care 
that  it  shall  not  be  prolonged.  The  Defendant  Postle- 
tkwaiU  is  not  a  commendable  trustee ;  for  some  time  he  was 
practically  useless,  and  only  interfered  for  selfish  reasons. 
He  being  contingently  interested  in  remainder  in  the 
trust  fund,  seeking  to  place  it  under  his  control  by  an 
investment  in  the  English  funds,  totally  sacrificing  the 
present  interests  of  his  cestuis  que  trustent  to  secure  contin- 
gent interests  of  his  own.  By  adopting  a  different  course  he 
might  through  his  agents  haVe  exercised  efficient  control 
and  mitigated  the  inconvenience  of  his  absence.  All  that 
he  has  done,  however,  has  been  to  suggest  administration 
by  this  Court,  instead  of  by  those  to  whom  the  testator 
committed  it,  which  is  generally  a  misfortune  to  any 
estate.  This  gentleman's  refusal  to  act  has  necessitated 
the  suit,  and  costs  have  been  occasioned  by  his  sulky 
obstructiveness.  I  shall  not,  therefore,  allow  the  Defend- 
ants their  costs  so  far  as  the  suit  has  already  proceeded. 
In  the  Master's  office  their  attendance  may  be  beneficial 
in  the  selection  of  a  new  trustee. 


Judgment 


**  Remove  Jamea  PotilethwiUie  from  being  a  trastee.  Direct  appoint- 
"  ment  of  two  new  trustees  in  place  of  James  Fostlethwaite  and  John 
"  BaJceweU  to  act  conjointly  with  Defendant  Morton,  Order  that  on 
"  snch  appointment  being  made  the  trust  frmds  be  transferred  accord- 
"  ingly.  Declare  Plaintiffs  entitled  to  their  costs,  properly  incurred,  as 
"between  solicitor  and  client,  including  future  costs.  Let  Defend- 
"  ants  the  FoHletkwaiUs,  abide  their  own  past  costs,  and  let  all  Defend- 
**  ants,  have  their  future  costs  as  between  solicitor  and  client.'' 


Decree, 


W.W.  Ic  a'b. 


VOL.  I. — EQ. 
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Motions  for 
leave  to  file 
articles  of 
clerkship 
f^nc  pro  tunc 
should  be 
made  to  the 
fhll  Court. 


In  re  GEORGE  BERNARD  CRABBE, 
AK  Articled  Clerk. 

-I3J.R.  BILLING  moved  for  leave  to  file  articles  of  clerk- 
ship nvnc  jpTO  tunc, 

Mr.  Justice  Molesworth. — This  is  a  class  of  cases 
which  I  think  should  be  dealt  with  by  the  full  Court. 


No  order. 


May  27,  2a 
June  9.         m^^ 

Conveyance         -*-  ■ 
■et  aside  as 


JACOMB   V.  DONOVAN. 


frandnlent 


at  common 
law  and 
under  13 
EUx,,  cap.  V. 


HE  Plaintiff,  as  official  assignee  of  Patrick  CosteUo, 
instituted  this  suit  to  set  aside  a  sale  by  the  Insolvent  of 
and  voidboth  his  equity  of  redemption  in  real  estate  in  Melbourne  to 
his  brother-in-law  the  Defendant,  who  was  in  possession 
under  a  conveyance  executed  on  the  17th  July,  1863; 
the  order  nid  for  sequestration  of  CosUUo's  estate  having 
been  made  on  the  dOth  day  of  the  same  month.  The 
bill  alleged  that  the  consideration  expressed  in  the  deed 
was  "  wholly  inadequate ;"  that  it  was  not  paid,  or  that  if 
paid  to  any  extent  it  was  by  the  release  of  a  debt  due  by 
the  Insolvent ;  and  such  payment  avoided  the  conveyance 
under  5  Fie.,  No.  17,  sec.  8,  as  preferring  the  Defendant  as 
a  creditor  under  that  section.  All  the  facts  material  to 
the  judgment  are  stated  in  it. 


Where  the 
consideration 
for  a  convey- 
ance, executed 
within  sixty 
days  preced- 
ing an  order 
for  sequestra- 
tion of  the 
grantor's 
estate,  is  the 
release  of  a 
debt  due  by 

to  thTmntee,       ^^'  «^'  ^'  Stephen  and  Mr.  Lowes  for  the  Plaintiff, 
such  convey- 
ance is  a 
"prefeiring  "  of  the  releasing  creditor  within  the  meaning  of  5  Vie,,  No.  17,  sec  8. 
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Mr.  Holwyd  for  the  Defendant. — ^As  to  the  preference 
giyen  the  Defendant  as  a  creditor  there  can  be  no  pre- 
ference under  section  8,  which  is  not  proved  to  be  a  fraudu- 
lent preference.  Harris  v.  Bank  of  Australada  {h).  On  the 
inadequacy  of  consideration  he  cited  Abbot  v.  Sworder  {j). 
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Arjfument, 


Mr.  J.  W,  Stephen  in  reply. 


Cur»  adv.  miU. 


Mb.  Justice  Moleswobth  : — 

The  bill  in  this  case  is  filed  by  the  Plaintiff,  as  assignee 
of  Mr.  Patrick  Costello,  an  Insolvent,  under  a  compulsory 
order  of  sequestration,  dated  July  80th,  1868,  to  set  aside 
a  conveyance  of  July  17th,  1863,  executed  by  the  Insolvent 
to  the  Defendant  The  property  consisted  of  houses  in 
Melbourne,  then  let  to  tenants  at  more  than  £500  a  year, 
now  let  at  Mlfi,  mortgaged  for  £d,000,  having  an  arrear 
of  £150  due  for  interest,  and  was  conveyed  as  for  £400, 
from  CosteUo  to  the  Defendant,  his  brother-in-law,  CosteUo 
being  then  keeping  house  to  avoid  legal  process,  deeply 
indebted,  sued  by  his  bankers  on  an  overdrawn  account, 
and  made  insolvent  in  less  than  a  fortnight  after.  I  take 
this  price  to  be  a  great  undervalue.  I  have  the  evidence 
of  four  witnesses  upon  the  subject,  two  for  each  party. 
One  witness  for  the  Defendant,  experienced  as  city  valuator, 
values  the  property  at  a  price  a  little  under  the  £400 ; 
another,  a  valuator  and  estate  agent,  at  about  £460  over 
that  sum.  It  seems  to  me  that,  deducting  87^  per  cent, 
from  rental,  and  then  allowing  seven  years'  purchase,  is 
making  double  allowance  for  the  disadvantages  of  this 
class  of  property.      Surveyors  and  valuators  for  public 


Judgment. 


(A)  13  Moore  P.  C.  C,  116. 


0)  4  De  G.  &  Sm.,  448. 
-    F  3 
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bodies  are  frequently  directed  to  undervalue ;  their  conclu- 
sions are  not  subjected  to  any  experimental  test,  and  I 
therefore  would  prefer  the  estimate  of  a  land  agent.  But 
the  first  witness  for  the  Plaintiff  is  an  auctioneer,  as  it 
seems  to  me,  so  far  as  capacity  goes,  the  best  witness  on 
prices,  as  his  opinions  are  formed  upon  the  actual  result 
of  sales,  and  not  his  speculations  of  value.  He  values  the 
property  at  about  £1600  over  the  price ;  another  witness 
for  the  Plaintiff,  an  architect  and  surveyor,  at  about  £2700 
over.  Where  a  dealing  of  this  kind,  as  to  embarrassment 
of  grantor,  near  approach  of  insolvency,  connection  be- 
tween parties,  and  price  given,  is  presented  to  any  mind 
of  common  sense,  a  strong  suspicion  of  fraud  is  produced, 
which  should  be  removed  only  by  a  clear  statement  of  the 
history  of  an  honest  sale,  reasonably  probable  in  itself, 
proved  by  all  witnesses  acquainted  with  the  facts  likely  to 
favor  the  grantee  rather  than  the  Plaintiff,  and  giving 
evidence  consistent  in  itself.  The  witnesses  for  the 
Defendant  here,  are  first  himself,  examined  by  the 
Plaintiff.  Extracting  facts  from  a  very  confused  story,  he 
says  that  Costello  was  imprisoned,  not  for  debt,  and  he 
acted  as  Costello's  agent  during  that  imprisonment  over  the 
property  in  question,  and  was  in  advance  to  him  £599 ; 
and  Costello,  released,  gave  him  a  bill  for  that  amount, 
which  was  dishonored  about  May,  1863,  and  lying  in  the 
bank;  that  he  applied  to  Costello  several  times  for  pay- 
ment, and  Costello  paid  him  the  amount,  and  he  got 
the  £699  bill  out  of  the  bank  ;  afterwards  carried  it  about 
some  time,  and  then  gave  it  to  Costello;  that  there 
was  interest  due  on  it  neglected ;  that  he  kept  £250  of 
the  bank-notes  he  got  from  Costello  for  some  time  in  his 
strong  box,  not  wishing  to  lodge  them  in  his  bank,  as  his 
account  was  overdrawn;  that  the  negotiation  for  the 
purchase  was  carried  on  by  a  correspondence,  consisting 
of  the  following  letters : — 
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"  Drummond-street, 

"  July  4th,  1863. 
*•  Dear  Sir, 

"  I  have  some  pressing  demands  to  meet,  and  mnst  find  the  means 
\ry  hook  or  by  crook.  I  have  some  property  in  La  Trobe  and  Cardigan 
streets,  which  is  mortgaged  to  the  Hon.  JET.  Miller  for  £2000.  There 
is  about  £150  interest  due.  I  think  the  equity  of  redemption  is  worth 
£400,  which  would  enable  me  to  weather  the  storm.  If  you  consider 
it  worth  that  amount  to  yon,  yon  can  have  it.  If  I  could  obtain  my 
money  which  is  in  the  hands  of  the  Government,  I  would  not  require 
to  sell ;  but  as  I  fear  I  will  be  compelled  to  take  legal  proceedings  to 
enforce  my  rights  with  them,  and  wanting  the  money  at  present,  I 
cannot  wait  until  then.  As  you  know  the  property,  it  is  unnecessary 
£ir  me  to  enumerate.    An  early  answer  will  oblige, 

"  Your  obedient  servant, 

"  Pat.  Cobtello. 

"  8.  Donovan,  Esq.,  Nicholson-street,  Fitzroy." 


1864. 


Judgment. 


**  Nicholson-street, 

"  July  6,  1863. 
"My  dear  Sir, 

"  In  answer  to  your  note  of  the  4th  inst.,  offering  the  equity  of 
redemption  of  certain  properties  for  the  sum  of  £400,  which  you  say  is 
necessary  for  your  immediate  wants,  I  am  sorry  that  recent  losses 
prevent  my  placing  the  sum  mentioned  at  your  disposal  unconditionally. 
The  property  offered  I  consider  sufficient  in  value  for  the  required 
amount. 

"  I  am  prepared  to  accept  your  offer,  on  your  agreeing  to  pay  the 
price  of  the  conveying  same  to  me. 
**  I  am.  Sir, 

**  Very  faithfully  yours, 

"  Stephen  Donotan. 
«  Mr.  P.  Ooetello,  &c" 


**  Dmmmond-street, 

"  July  8,  1863. 
"  Dear  Sir, 

'*  In  reply  to  your  note  of  the  7th  instant,  expressing  your  regfret 
that  recent  losses  prevented  your  placing  the  amount  required  at  my 
immediate  disposal,  but  that  if  I  would  incur  the  cost  of  the  prepara- 
tion of  the  conveyance,  you  would  conclude  the  bargain,  I  have  testate 
that  I  accept  your  offer,  contingent  that  the  matters  be  concluded 
within  a  week  from  date  hereof.    An  early  answer  will  oblige, 

"  Your  obedient  servant, 

"  Pat.  Cobtsllo. 
"  8.  Donovan,  Esq." 
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1864.  ^  Returning,  then,  to  the  Defendant's  account,  it  appears 
that  Mr.  Madden,  a  solicitor,  acted  on  behalf  of  CosteUo, 
and  prepared  the  conveyance  at  Costello's  expense;  that 

the  Defendant  employed  Mr.  Lynch,  a  solicitor,  merely 

uagme% ,  ^  peruse  the  conveyance  and  search  the  registry,  to 
guard  against  prior  incumbrances  by  CosteUo;  that  the 
conveyance  was  executed,  CosteUo,  Madden,  Li/nch,  and 
himself  being  present,  the  consideration  paid  being  the 
above  £160,  and  a  running  bill  of  Costdlo  to  him  for 
£150,  which,  at  the  instant  of  the  execution,  he  requested 
might  be  taken  as  part  of  the  consideration,  to  which 
CosteUo  offered  no  objection.  Now,  this  evidence  presents 
a  series  of  improbabilities.  The  correspondence,  with  its 
"  Dear  sirs,"  "  Obedient  servants,"  and  formal  recitals  of 
the  previous  letters  to  be  answered,  makes  me  think  that 
no  arrangement  was  really  effected  by  it,  but  that  it  was 
concocted  to  be  offered  as  evidence.  It  is  very  improbable 
that  a  man  distressed  as  CosteUo  was,  would,  with  so  little 
pressure,  pay  the  £599,  and  neglect  to  get  the  bill  at  the 
time  of  payment — ^would  shortly  after  offer  his  property  at 
so  low  a  price,  absolutely ;  and,  though  much  pressed  for 
money,  would  submit  without  a  murmur  to  the  deduction 
of  £150  for  a  running  bill.  It  is  improbable  that  the 
Defendant,  so  pressed  for  money  as  not  to  lodge  his  cash 
in  the  bank,  fearing  it  might  be  withheld,  would  be  a  pur- 
chaser at  what  he  represents  nearly  fair  value.  The 
Defendant's  dates  are  most  confused;  the  bill  for  £150  he 
dates  by  his  answer  at  7th  July,  which  would  bring  it  into 
the  middle  of  the  correspondence;  but  in  his  evidence 
throws  it  nearly  a  month  back  ;  and  this  was  a  matter  to 
which  his  attention  was  particularly  called  by  the  bill. 
Neither  the  bill  for  £599  nor  that  for  £150  is  forthcoming. 
The  latter  is  said  never  to  have  been  in  the  bank,  though  the 
Defendant  was  not  likely  to  keep  it  idle.  Mr.  Lynch  has 
been  examined  for  the  Defendant,  and  so  far  as  he  goes, 
agrees  with  his  evidence,  but  knows  almost  nothing  of  the 
transaction.     He  saw  £350  in  notes  paid,  and  a  bill  for 
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£150,  of  which  he  did  not  observe  the  date.  Mr.  Madden 
also  present  at  the  execution,  is  not  examined ;  and,  above 
all,  CosttUo  is  not.  For  what  probable  reason  would  he 
not  have  come  forward  to  give  evidence  fietvorable  to  the 
Defendant,  if  he  could?  The  whole  alleged  dealing 
between  Defendant  and  CosteUo  presents  inconsistent  strict- 
ness and  laxity,  over-reaching  and  liberality.  I  have  asked 
myself  why,  if  the  sale  was  a  pretence,  should  not  the 
whole  i6400  be  paid  in  bank-notes?  I  am  inclined  to 
answer,  J6d50  were  all  the  notes  the  two  parties  could  con- 
Teniently  collect.  I  have  also  asked  myself  why,  on  the 
same  supposition,  was  the  price  fixed  so  low  as  £400  7  I 
am  inclined  to  answer  that  CosteUo  expected  to  be  examined 
in  the  Insolvent  Court  as  to  the  disposal  of  the  purchase- 
money.  These  reasonings  upon  the  evidence  make  me, 
think  that  the  sale  was  colorable,  and  that,  although  the 
Defendant  has  been  ostensibly  in  possession  since,  he  is 
really  a  trustee  for  CosteUo,  subject  to  some  claim  for  his 
own  advances.  I  think  the  conveyance  void  at  common  law, 
and  under  the  Act  13th  Elizabetk,  If  it  were  real,  I  think 
that  the  transactions  of  taking  up  the  bill  for  j£599,  the 
making  that  for  £150,  and  the  conveyance  were  so  far 
contemporaneous  and  mixed  as  to  be  really  all  one,  so  as 
to  make  the  consideration  a  preferential  payment  of  part 
of  the  £599  debt,  under  the  8th  section  of  the  ''  Insolvent 
'*Aa"  and  that  collusive,  so  as  to  deprive  it  of  the  benefit 
of  the  opinion  expressed  by  the  Privy  Council  in  Harris  v. 
Bank  of  Australasia,  if  that  is  to  be  taken  as  law. 


In  criminal  cases,  we  give  the  accused  the  benefit  of  a 
doubt,  and  send  him  back  unpunished  upon  society  at  large ; 
but  we  should  never,  I  think,  import  this  sentiment  into  the 
administration  of  justice  between  individuals,  and  allow 
property  to  be,  as  we  believe,  unjustly  withheld,  because 
the  ordering  its  restitution  carries  an  imputation  upon  the 
character  or  veracity  of  the  person  ordered  to  restore.  My 
suspicion  of  the  unfairness  of  this  transaction  is  turned 
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into  a  strong  opinion  by  the  evidence  of  the  Defendant 
himself,  and  the  absence  of  other  witnesses. 


**  Declare  that  the  conyejanoe  of  the  17th  July,  1863,  in  the  plead- 
**  ings  mentioned,  be  deemed  fraudulent  and  Toid  against  the  Plaintiff, 
"  as  official  assignee  of  Patrick  CoHello.  Order  that  the  Defendant, 
"  when  required  thereto,  give  up  possession  of  the  premises  comprised 
"  therein,  or  of  the  rents  and  profits  thereof,  to  the  Plaintiff,  and 
"  execute  a  conveyance  or  release  thereof  to  the  Plaintiff,  to  be  settled 
"  by  the  Master  if  the  parties  differ.  Order  the  Defendant  to  pay  the 
"  Plaintiff  the  costs  of  this  suit  to  the  present  time  j  refer  it  to  the 
"  Master  to  tax  same ;  refer  it  to  the  Master  to  take  an  account  of  the 
"  rents  and  profits  of  the  same  premises  since  the  conveyance  received 
"  by  the  Defendant,  and  of  the  payments  made  by  the  Defendant  for 
"  taxes,  repairs,  and  other  proper  outgoings  for  the  same  premises;,  and 
"  of  the  interest  paid  by  the  Defendant  to  the  Mortgagor  thereof,  and 
"  to  strike  a  balance.    Reserve  farther  directions,  and  future  costs. 


JwM  2,  9. 


In  the  Matter  of  the  Trusts  of  the  Will  op 

CHARLES  WILLOUGHBY  BARNES,  Deceased,  akd 

In  the  Matter  op  "THE  TRUSTEE  ACT,  1866." 

X  ETITION  by  beneficiaries  under  the  will  of  C.  W. 
Barnes,  deceased,  for  the  appointment  of  a  new  tnistee  of 
certain  property  devised  to  a  tnistee  who  declined  to  act 
in  the  trusts  of  the  will. 


A  testator  de- 
vised all  his 
real  estate  to 
£,,  upon 
trust  for  sale. 
Probate  of 
another  in- 
strument pur- 
porting to 
be  a  later  will 
of  the  testator 
was  obtained. 
£.  formally 
disclaimed  the 
trusts  of  the 
original  will. 

Upon  peti- 
tion by  the  beneficiaries  under  that  will,  averring  that  they  were  desirous  of  testing  the 
validity  of  the  wiU  by  commencing  actions  of  ejectment,  but  were  unable  to  do  so  by 
reason  of  B.  refusing  to  act  or  to  allow  his  name  to  be  used  in  any  action,  and  that  the 
heir-at-law  of  the  testator  could  not  be  discovered. 

Order  made,  without  confirming  the  validity  of  the  first  will,  for  the  appointment  of 
a  new  trustee,  and  for  vesting  in  such  new  trustee  the  property  devised  by  the  first  wilL 


From  the  petition,  supported  by  affidavits,  it  appeared 
that  the  testator  was  at  the  time  of  his  death  seized  of 
certain  property,  free  from  incumbrances,  and  also  was 
entitled  to  certain  other  freehold  property,  subject  to 
mortgages  existing  upon  it.     By  his  will,  dated  1st  of 
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August,  1861,  he  devised  all  his  real  estate  whatsoever 
and  wheresoever  to  K,  E,  Brodribh,  upon  trust  for  sale 
and  investment  of  the  proceeds  for  the  henefit  of  the 
present  petitioners.  The  petition  alleged  that  the  testator 
died  on  the  17th  August,  1861,  without  having  revoked 
or  altered  his  said  will.  On  the  6th  September,  1861, 
the  testator's  widow  obtained  probate  of  another  instru- 
ment purporting  to  be  a  later  will  of  the  testator,  but 
which  the  petition  alleged  not  to  have  been  validly 
executed  by  the  testator.  Mr.  Brodrihh  formally  disclaimed 
the  trusts  of  the  will  of  August,  1861,  and  the  petitioners 
averred  that  they  were  desirous  of  testing  the  validity  of 
the  will  by  commencing  actions  of  ejectment,  but  were 
unable  to  do  so  by  reason  of  Mr.  Brodrihh  refusing  to  act 
or  to  allow  his  name  to  be  used  in  any  action.  The  heir- 
at-law  of  the  testator  could  not  be  discovered. 


1864. 


Statement, 


Mr.  J,  TF.  Stephen  now  moved  for  the  appointment  of  a 
new  trustee,  and  for  a  vesting  order  vesting  the  property 
in  such  new  trustee. — [Molesworth,  J. — I  am  not  aware  of 
any  instance  in  which  a  new  trustee  has  been  appointed 
merely  for  the  purpose  of  litigating.  I  am  inclined  to 
think  that  that  would  savour  of  champerty.] — The  trustee 
Act  does  not  at  all  contemplate  the  object  with  which  a 
new  trustee  is  appointed,  but  only  looks  upon  the  order 
as  a  pie«e  of  conveyancing.  A  court  of  equity  will  not 
entertain  a  suit  to  establish  a  will  at  the  instance  of  a 
person  out  of  possession,  because  he  can  at  once  have  the 
decision  of  a  competent  tribunal  by  bringing  ejectment. 
In  this  case,  however,  that  cannot  be  done  without  the 
appointment  of  a  liew  trustee.  —  [Molesworth,  J. — The 
ordinary  equity  would  be  to  file  a  bill  to  compel  the 
trustee,  or  the  heir-at-law  as  constructive  trustee,  to  allow 
his  name  to  be  used.] — The  difficulty  here  is  that  there  is 
no  trustee  and  no  heir-at-law.  The  present  petitioners 
hy  applying  ex  parte  put  no  other  persons  to  costs,  and  do 
not  prejudice  any  other  persons  by  obtaining  a  prima  facie 
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opinion  of  the  Court,  as  this  order  may  be  granted  with- 
out any  expression  of  opinion  in  favor  of  either  will. — 
[Mol^mDorik^  J. — ^I  feel  considerable  difficulty  in  making  a 
Testing  order  transferring  an  estate  under  a  will  as  to  the 
validity  of  which  there  may  be  considerable  doubt.] 


Cm,  adv.  vuU, 


June  9.       Mr.  Justice  Molesworth: — 


JudffmenL 


I  have  felt  considerable  difficulty  as  to  the  applicability 
of  "  The  Trustee  Act "  to  a  case  of  this  kind,  leaving  the 
validity  of  the  will  totally  doubtful,  but  still  appointing  a 
new  trustee  under  it;  but  I  think  "  The  Trustee  Act**  in  its 
provisions  as  to  personal  property,  affords  an  argument  in 
fitvor  of  my  making  such  an  order.  The  Act  contemplates 
assignments  of  choses  in  action  from  one  trustee  to 
another.  Now,  choses  in  action,  from  their  very  name, 
may  be  more  or  less  debateable,  and,  therefore,  in  the  case 
of  a  transfer  directed  of  a  chose  in  action,  the  Court 
would  not  be  deemed  to  express  any  opinion  upon  the 
liability  of  the  person  against  whom  that  chose  in  action  was 
to  be  enforced.  That  affords,  I  think,  an  analogy  in  favor  of 
my,  without  confirming  the  validity  of  the  first  will,  dirept- 
ing  the  transfer  of  the  estate  which  might  be  held  under 
it.  In  this  particular  case,  however,  I  have  not  at  present 
materials  before  me  satisfying  me  as  to  the  fitness  of  the 
gentleman  suggested  as  a  new  trustee ;  and  I  shall  require 
a  more  specific  affidavit  as  to  that.  Then  as  to  the  vest- 
ing order,  the  property  is  partly  subject  to  mortgages  and 
partly  free  from  incumbrances.  With  regard  to  the  pro- 
perty of  which  the  testator  was  mortgagor,  no  legal  estate 
could  pass  to  his  devisee  in  trust ;  and,  therefore,  it  would 
be  useless  for  the  purpose  of  ejectment  making  any  vest^ 
ing  order  as  to  that.    I  shall,  therefore,  confine  the  order 
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vhen  made  to  those  properties  of  which  the  testator  was 
seized  in  fee  in  his  own  right;  and  as  to  them  when  I 
have  an  affidavit  distinguishing  them,  and  a  farther  affida- 
vit as  to  the  fitness  of  the  proposed  trustee,  I  shall  be     Judgment, 
disposed  to  make  the  order. 


Upon  a  satMeqnent  day,  npon  production  of  further  affidavits  as 
required  by  his  Honor,  an  Order  was  made  for  the  appointment  of  a 
new  trustee,  and  vesting  in  him  the  property  devised  by  the  first  wiU 
of  which  the  testator  was  beneficiaUy  seized  in  fee  at  the  time  of  his 
death. 


AVERY  V.  MoARTHUR 

TlJwM  27,  28. 
HE  bill  alleged  a  Crown  grant  of  an  allotment  of  land    .     — -  „ 

A  general  alle- 
to  one  Waltersy  and  a  memorandum  of  subsequent  sale  by  gation  that 

him  of  three  acres  thereof  to  one  Butcher,  in  September,  JJI^^d^^q^^ 

1860,  and  a  sale  by  endorsement  on  this  memorandum  of  was  sold  to. 

Butcher's  equitable  interest  to  the  Plaintiff  in  January,  by,^m*^i^«b 

1862;  payment  of  the  purchase-money  by  him,  and  that  notice  of  the 

no  conveyance  of  the  three  acres  was  executed  to  Butcher  title,  is  not 

or  to  the  Plaintiff.     That  Walters  executed  a  legal  mort-  s^ffi^ent  to 

^  admit  evi- 

gage  of  the  whole  allotment  to  B,  d  T.  Clarke  in  January,  denoe  of 

1861,  who  sold  the  same  under  their  power  of  sale  to  Srfe1^d^?s^ 

the  Defendant,  in  March,  1869 ;  the  contract  of  sale  con-  vendor;  and  a 

taining  these  words : — *'  subject  to  the  rights,  if  any,  of  thTD^^dant 

"the  purchasers  from  Edward  Walters:*     The  bill  then  founded  on 
„        _  .       .        ,       «  ^,      .  r*ii      1      1    «        such  notice 

alleged  notice  in  the  following  terms : — "  The  land,  &c.,  cannot  be 

"sold  to  the  Defendant  as  hereinbefore  mentioned  was  f^is^atthe 

hearmg. 

"  sold  to  and  purchased  by  him  with  notice  of  sale  to  the  Notice  of  the 

Phdntifrs 
equity  being 

proved  only  as  against  the  Defendant  in  whom  the  legal  estate  was  vested,  and  whose 

title  was  perfected  by  a  registered  conveyance  from  a  mortgagee,  in  whom  no  notice 

was  prored,  the  bill  was  dismissed,  with  costs. 
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"  Plaintiff  hereinafter  mentioned,  and  of  the  Plaintiff 
''having  taken  possession  of  the  portion  of  land,  and 
"  expended  money  in  building  thereon,  and  also  that  the 
"  Plaintiff  was  then  in  possession  thereof."  The  bill  fur- 
ther alleged  that  before  the  sale  to  the  Defendant  bj  the 
Clarkes  the  Plaintiff  had  sought  a  conveyance  from  them 
which  had  been  refused ;  and  that  the  Defendant  had 
obtained  a  judgment  against  the  Plaintiff  in  an  action  of 
ejectment,  which  he  threatened  to  act  upon,  and  prayed  that 
the  Defendant  might  be  declared  a  trustee  for  the  Plaintiff 
of  the  land  recovered  in  ejectment,  and  decreed  to  convey  to 
him  ;  and  in  the  meantime  be  restrained  from  proceeding 
on  the  judgment 


The  Defendant  in  his  answer  denied  having  read  the 
contract  under  which  he  bought,  alleged  that  he  heard 
nothing  of  any  sale  to  the  Plaintiff  until  after  his  purchase ; 
that  he  had  been  in  possession  of  all  the  land  purchased 
by  him  except  a  hut  and  yard,  wrongfully  held  by  the 
Plaintiff,  and  relied  upon  the  registration  of  the  mortgage 
to  the  Clarkes  and  of  the  subsequent  conveyance  from 
them  to  himself.  The  memoranda  constituting  the  Plain- 
tiffs title  had  not  been  registered. 

The  case  now  came  on  for  hearing. 

Argument  Mr.  Moore  for  the  Plaintiff. — The  Defendant  bought 
with  direct  notice  of  the  Plaintiffs  right,  under  the  agree- 
ment which  mentioned  the  rights  of  purchasers  from 
Walters.  He  had  also  notice  through  the  possession  by 
Plaintiff  of  the  land  purchased  by  him.  Notice  through 
both  these  sources  cast  upon  him  the  duty  of  an  inquiry 
which  would  have  shewed  a  clear  title  in  the  Plaintiff. 
Attorney-General  v.  Lord  TremUstown  (/e),  Jones  v,  Williams  (f), 
Jones  V.  Smith  (m).  Holmes  v,  Powell  (n). 


(k)  5  Ir.  Eq.  Repa.,  1. 
(0  24  Beav.,  47. 


(m)  1  Hare,  43. 
(n)  8  De  G.  M.  &  G.,  672. 
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Mr.  Lawes  for  the  Defendant. — The  conduct  of  the  Plain- 
tiff remaining  in  possession  for  so  long  a  time  without 
attempting  to  obtain  a  conveyance  is  inconsistent  with  any 
belief  in  the  validity  of  his  title.  No  rightful  possession 
under  a  clear  agreement  is  shewn.  There  was  nothing  to 
distinguish  the  three  acres  sold  from  any  other  three  of 
the  allotment.  ButcJier's  agreement  was  too  vague  for 
specific  performance  as  against  his  vendor,  and  cannot  be 
enforced  by  the  Plaintiff  against  the  Defendant.  There 
being  no  rightful  possession  referrable  to  a  distinct  agree- 
ment, notice  of  actual  possession  is  immaterial.  If  the 
equities  are  equal  as  between  Plaintiff  and  Defendant 
those  of  the  latter  should  prevail  as  he  has  the  legal 
estate.  The  registration  of  the  Defendant's  conveyance 
without  any  actual  notice  of  rights  in  third  persons 
destroys  their  rights  as  against  him.  Wharton  v,  GreviUe  (o). 
The  Plaintiff  does  not  make  any  case  of  notice  to  the 
ClarkeSf  from  whom  the  Defendant  purchased,  and  omit- 
ting to  do  so,  notice  to  the  Defendant  himself  is  imma- 
terial, as  the  Clarkes  must  be  assumed  to  be  purchasers 
without  notice,  and  might  sell  to  the  Defendant  with 
notice. 


1864. 


Afjumeni, 


Mr.  Moore  in  reply. — That  case  is  made  by  the  bill  in 
the  paragraph  alleging  that  the  land  sold  to  the  Defendant 
was  "  sold  to  "  and  purchased  by  him  with  notice ;  by  such 
an  allegation  it  must  be  intended  that  the  vendors  had 
notice  in  selling,  as  well  as  the  purchaser  in  buying,  and 
notice  in  each  is  clearly  charged. 


Mb.  Justice  Molesworth  : — 


Judgment, 


The  bill  alleges  that  Butcher  had  an  equitable  title  from 
WaUsrs;  that  the  Plaintiff  purchased  from  Butcher ,  and 
acquired  his  equitable  rights  and  the  advantages  of  priority 


(o)  Vic.  Law  Times,  77. 
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"^^^  ^  of  Butcker*8  purchasa  The  Defendant  claims  title  nnder  a 
mortgage  from  Walters,  subsequent  to  his  sale  to  Butcher^ 
and  a  sale  by  the  mortgagees  to  him.  The  case  as  set  out 
by  the  bill  shewed  that  as  soon  as  Butcher  purchased  he 
^ntenc.  ^^^^  j^^  possession,  and  also  explicitly  that  when  the 
Defendant  purchased  from  the  Claarkes,  the  mortgagees,  he 
had  notice  of  the  PlaintifiTs  title.  The  bill  was,  therefore, 
not  demurrable,  notice  by  possession  as  against  a  mere 
grantee  of  the  legal  estate  being  sufficient  to  support  it  as 
it  stood. 

The  Defendant  relies  on  conveyances  of  the  legal  estate  1 
from  Walters  to  the  Clarkes,  and  from  the  Clarkes  to  himself, 
both  registered.  He  denies  notice  in  himself,  and  states  his 
ignorance  of  Butcher  having  entered  under  any  agreement 
This  possession  is  the  only  statement  in  the  bill  which 
is  evidence  of  any  notice  to  the  Clarkes ;  and  notice  to  the 
Clarkes  has  not  been  distinctly  alleged  or  proved.  Indepen- 
dently, therefore,  of  any  rights  conferred  by  registration 
the  Plaintiff  has  not  proved  any  case  entitling  him  to 
relief  against  the  Defendant,  for  which  it  would  have 
been  necessary  to  shew  a  right  to  postpone  not  only  the 
Defendant  on  the  ground  of  notice,  but  also  the  Clarkes, 
from  whom  he  purchased.  Unless  he  can  do  this  the 
legal  title  must  prevaiL  I  am  very  &n  from  saying  that 
the  effect  of  the  Defendant's  registered  conveyances  might 
not  have  been  got  over  by  the  facts.  There  might  have 
been  a  case  of  notice  to  Clarke  made  out  had  evidence  of 
such  notice  been  admissible.  There  is  definite  evidence 
of  the  Defendant  seeing  the  Plaintiff  in  possession  before 
his  purchase ;  but  I  am  thrown  back  on  the  difficulty  that 
there  is  no  notice  to  the  Clarkes  of  Butcher's  title  distinctly 
proved,  and  that  the  case  of  notice  to  them  has  not  been 
made  by  the  pleadings.  If  the  Plaintiff  had  intended  to 
rely  on  that  notice  he  should  have  so  stated  in  his  bill, 
and  the  question  of  notice  should  have  been  put  in  issue, 
but  this  has  not  been  done. 
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It  is  the  privilege  of  a  purchaser  buying  without  notice 
of  a  prior  equitable  right  to  sell  the  property  purchased 
by  him  to  another  discharged  of  that  equitable  right, 
whether  that  other  knows  or  is  ignorant  of  its  existence. 
But  in  some  cases  sales  jpay  be  so  conducted  that  the 
privilege  which  I  have  mentioned  may  be  waived,  and 
the  person  entitled  to  exercise  it  may  sell  subject  to 
the  rights  of  third  persons ;  and  in  such  a  case,  if  the 
person  buying  had  notice  of  prior  equitable  rights,  such 
rights  would  prevail,  assuming  that  the  vendor  had 
distinctly  waived  his  privilege  of  defeating  them.  No 
case  such  as  this  is  explicitly  made  here,  nor  would 
I  so  construe  the  document  under  which  the  Defendant 
purchased.  The  mention  of  "  rights,  if  any,"  in  the 
contract  I  regard  as  merely  precluding  any  implied 
guarantee  of  the  vendors'  title,  and  not  as  relinquishing 
any  rights  which  they  possessed.  I  therefore  think  that 
on  the  whole  the  bill  must  be  dismissed.  I  should  have 
been  glad  if  I  had  felt  myself  at  liberty  to  have  relieved 
the  Plaintiff  from  the  payment  of  costs,  but  do  not. 
The  bill  must  be  dismissed  with  costs ;  without  prejudice 
to  any  other  suit  by  the  Plaintiff. 
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Judgmwt, 


Bill  dismissed  f  mih  costs. 
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June  14,  30. 

A  testator 
after  directing 
payment  of 
his  debts  bj 
his  wife,  diB- 
X>08ed  of  his 
property  in 
the  following 
words : — "The 
rest  residue 
and  remainder 
of  my  worldly 
goods  such  as 
carts  horses 
moneys  or 
property  of 
what  nature 
or  kind  soever 
which  God  in 
his  goodness 
hath  bestowed 
upon  me  shall 
be  for  the  sole 
use  and  benefit 
exclusively  of 
my  aforesaid 
wife,"  and  he 
afterwards 
appointed  her 
executrix. 

Meld,  that 
the  testator's 
real  estate 
was  thereby 
effectually 
devised. 


BAMBLET  v.  BAMBLET. 


o. 


N  a  reference  to  the  Master  in  an  administration  suit 
to  ascertain  the  heir-at-law  of  an  intestate,  he  reported 
that  upon  the  intestate's  death  his  real  estate  descended 
to  his  son  as  heir-at-law ;  and  that  CJiarlotts  Bamblet  be- 
came entitled  to  such  real  estate  under  the  will  of  such 
heir-at-law.  The  will  was  set  out  in  the  report.  The 
words  on  which  discussion  arose  were  as  follow:-* 

*'  I  desire  that  all  my  just  dehts  and  funeral  expenses 
"  shall  he  paid  hj  my  wife  Charlotte  Bamblet  and  that  the 
"  net  residue  and  remainder  of  my  worldly  goods  such  as 
"  carts  horses  moneys  or  property  of  what  nature  or 
*'  kind  soever  which  God  in  his  goodness  hath  bestowed 
"  upon  me  shall  be  for  the  sole  use  and  benefit  exclu- 
''  sively  of  my  aforesaid  wife  Charlotte  Bamblet  and  do 
''hereby  constitute  appoint  and  ordain  my  wife  sole 
"  executrix." 

The  report  was  excepted  to  by  Henry  Bafnblet,  not  a 
party  to  the  suit,  on  the  ground  that  the  will  related 
solely  to  personal  estate. 

Mr.  AtJcins  in  support  of  the  exceptions. — ^All  the  general 
words  following  the  gift  of  "worldly  goods"  must  be 
limited  by  those  preceding  them  ;  and  no  property  which 
would  not  have  passed  under  a  bequest  of  "  worldly 
**  goods,"  if  those  words  only  had  been  used,  can  be 
affected  by  the  present  will.  Jannan  on  WUU,  3rd  edit, 
Vol.  I.,  p.  683  to  687,  and  cases  there  cited.  .Those 
words  alone  will  not  devise  lands;  the  maxim  "  noscUur 
"  a  sociis  "  narrows  the  construction  of  the  bequest,  and 
the  terms   used,  if  adequate  to  comprise  land,  will    be 
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confined  to  personal  estate,  from  their  association  with 
the  legatee's  nomination  to  the  executorship.  Jarman 
p.  693. 

'hHv,  J,  W,  Stephen  and  Mr.  Lawes  in  support  of  the  report. 
—The  expressions  "  sole  use  and  henefit "  are  more  appro- 
priate to  real  than  to  personal  estate.  If  the  general 
words  "  worldly  goods,"  which  are  sufficient  to  pass  real 
estate,  are  to  be  construed  as  reduced  in  their  significa- 
tion by  specific  enumerative  words  which  follow,  they  are 
again  enlarged  by  the  general  words  with  which  the 
devise  concludes.  "Worldly  goods"  have  been  held  to 
pass  real  estata  Wright  v.  Shelton  (p),  Nugee  v.  Chapman  (g), 
Swin/en  v.  Swmfen  (r),  and  O'TooU  r.  Braume  («). 
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V. 
BAMBIiBT. 

Ar^ufnent, 


Mr.  Atkins  in  reply. 


Cvr,  adv.  vuU, 


Mr.  Jusnos  Molbsworth  : —  j^^  ^o. 

This  case  comes  before  me  upon  exceptions  to  the 
Master's  report,  involving  a  question  upon  the  construc- 
tion of  a  will,  as  to  whether  real  estate  does  or  does  not 
pass  under  it.  [His  Honor  read  the  clause  of  the  will  as 
set  out  ante  p.  80.] 


The  authorities  upon  the  subject  are  all  collected  in 
Jarman  on  WiUe,  at  the  pages  referred  to  in  the  argument. 
The  word  here  used  is  "  property."  That  real  estate  may 
properly  be  devised  by  such  a  word  I  cannot  better  shew 
than  by  referring  to  Mr.  Jarman*8  own  words  at  the  com- 
mencement of  the  twenty-second  chapter,  where,  in  his 


Cp)  18  Jar.,  446. 
(g)  29  Beav.,  290. 

w.w.*a'b. 


(r)  29  Beav.,  207. 

(«)  28L.  J.,  Q.B.,282. 


VOL.  I. — ^EQ. 
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Judgment. 


introductory  observations  upon  the  subject,  he  speaks  of 
tht$  question  whether  real  estate  passes  as  only  occurring 
in  the  absence  of  terms  technically  descriptive  "  of  such 
"property."  The  author  himself  there  uses  the  word 
"property,"  as  applicable  to  real  estate,  and  the  word 
appears  to  me  to  have  a  special  application  to  real  estate, 
both  in  common  parlance  and  in  legal  language.  How- 
ever, there  are  a  good  many  authorities  in  which  the 
language  of  the  will  very  nearly  resembled  that  of  the 
will  in  question  in  this  case,  and  where  it  was  held  that 
landed  property  did  not  pass.  In  Timewdl  v.  Perkins  (t), 
the  language  is,  "and  all  other  the  rest,  residue,  and 
"remainder  of  my  estate,  consisting  in  ready-money, 
"  plate,  jewels,  leases,  judgments,  mortgages,  or  in  any 
"  other  thing  whatsoever  or  wheresoever."  Real  estate 
was  there  held  not  to  pass.  The  word  in  that  case  is 
"  estate,"  and  the  tendency  of  the  authorities  has  been  to 
confine  "estate"  to  personalty,  rather  than  the  word 
"  property,"  which  occurs  here  ;  and  the  expression  "  con- 
"sisting  in,"  used  in  that  case  has,  I  think,  another 
meaning  to  "  such  as  "  used  in  this  will,  the  latter  expres- 
sion being  illustrative  rather  than  comprehensive.  In 
Roe  d.  Helling  v.  Yeud  (r),  real  estate  was  excluded  from  a 
bequest  of  "the  remainder  of  property  whatever  and 
"  wheresoever."  In  that  case  there  was  a  direction  to  the 
executors,  quA  executors  to  pay.  Here  the  direction  is 
that  the  testator's  wife,  without  describing  her  as  executrix, 
should  pay.  The  most  recent  authority  in  fiivor  of  the 
restricted  construction  is  Doe  d  Bunny  v.  Rout  (w),  where 
the  words  approach  more  nearly  those  of  this  will,  but  the 
same  distinction  exists  between  that  case  and  the  present ; 
that  the  general  words  of  gift  were  preceded  by  a  direction 
to  the  person  named  executrix,  as  executrix  to  pay  debts 
out  of  the  property  afterwards  bequeathed  to  her,  and  not 
as  here  by  a  similar  direction  to  a  person  not  in  the 


(0  2  Atk.,  102.  («)  2  Bos.  &  P.,  N.  R.,  214 

(»)  7  Taunt.,  79. 
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capacity  of  executrix,  although  the  will  subsequently 
appoints  the  person  to  whom  such  gift  has  been  made  as 
ezecatrix.  In  that  case  also  the  enumeration  of  the  parts 
of  the  property  is  more  exhaustive  than  in  the  present. 

The  cases  on  the  other  hand  are,  first,  the  case  of 
Jongsma  v.  Jongsma  {x\  in  which  there  was  a  gift  of  **  all 
"his  goods,  estates,  bond  debts  to  be  sold;"  and  it  was 
held  that  the  word  ''  estates"  did  pass  legal  estate,  because 
the  word  "  goods "  coming  before  had  been  sufficient  to 
exhaust  the  personalty.  In  the  will  before  me,  the  word 
"goods"  precedes  the  word  "property,"  and  would  be 
siij05cient  to  exhaust  all  the  personalty.  There  is  on  the 
whole  a  disposition  in  recent  authorities  to  construe  wills 
more  liberally  than  heretofore  in  favor  of  passing  real 
estate.  This  disposition  is  strongly  shewn  in  the  cases  of 
DaJmam  v.  Mowly  (y).  The  Mayor  of  Hamilton  v.  Hodsdon  {z\ 
and  O'Toole  v.  Brown  (a).  The  older  cases  proceeded  on 
the  principle  that  express  words  were  requiyd  to  disin- 
herit the  heir,  whose  title  by  descent  could  only  be 
excluded  by  clear  and  distinct  expressions ;  but  in  modem 
authorities  no  reference  is  to  be  found  to  this  doctrine, 
which  seems  no  longer  to  be  acted  upon.  Mr.  Atkins 
relied  on  the  word  "  or,"  having  been  used  instead  of 
"  and,**  as  shewing  that  the  property  intended  to  pass  was 
ffusdem  generis  with  that  already  described ;  but  I  do  not 
think  that  much  importance  is  to  be  attributed  to  the  use 
of  one  word  as  distinguished  from  the  other.  It  is  clear 
that  the  testator  is  speaking  of  different  descriptions  of 
worldly  goods  in  the  words  which  he  successively  uses, 
and  the  signification  of  addition  once  given,  whether  it  be 
expressed  by  "  and  "  or  '*  or,"  is  immaterial.  I  therefore 
think  on  the  whole  balance  of  authority,  and  following 
what  appears  to  me  clearly  to  have  been  the  intention  of 
the  testator,  that  the  words  used  were  sufficient  to  include 


{x)  1  Cox,  362. 
(jr)  1  Drew,  682. 


(«)  6  Moore,  P.  C.  C,  76. 
(a)  Uhi  supra, 
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real  estate,  and  that  such  estate  was  meant  to  be  included 
in  and  passed  by  the  devise.  I  am  bj  no  means  sure  that 
if  this  will  had  come  before  the  Judges  who  decided  the 
case  of  Doe  d  Bunny  v.  Baut^  they  would  have  given  the 
construction  which  I  have  given  to  it  ;  but  although 
that  case  has  never  been  expressly  overruled  the  current 
of  subsequent  authorities  has  been  against  it;  and  I  think 
if  the  words  in  this  case  came  before  the  Judges  who 
decided  the  three  cases  of  Dalmain  v.  Mosdy,  The  Mayor  of 
HamiUon  v,  Hodsdon,  and  O'Toole  v.  Broivne,  a  decision 
opposed  to  that  in  Doe  d  Bunny  v.  Eout  would  be  arrived 
at. 


Upon  the  whole  I  concur  with  the  Master,  and  overrule 
the  exceptions.  As,  however,  this  is  a  matter  of  consider- 
able doubt  and  difficulty,  and  the  exceptant  has  been 
called  upon  to  assert  what  he  believed  to  be  his  rights  in  a 
matter  litigated  between  third  persons,  I  shall  not  order 
him  to  pay  ^sts. 


Exceptions  overruled  wilhouJt  costs. 
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McEWAN  V.  CLARKE.  June  15. 
Juhf  5. 

X  HIS  was  a  suit  broaght  to  obtain  relief  against  the  A  lessor  in 
forfeiture  of  a  lease  by  nonpayment  of  rent ;  the  Defend-  ^^dembed 

ftnt,  who  had  purchased  the  lessor's  reversion,  having  premises 

nnder  a  forfei- 

entered  into  possession  of  the  demised  premises.  ture  for  non- 

payment of 
rent,  is  Uable 
The  bill  alleged  a  tender  of  rent  in  arrear,  and  refusal ;  to  account  for 

and  prayed  for  an  account  of  rent  in  arrear ;  also  for  an  p^l^^i^h 
account  with  wilful  default  of  the  rents  and  profits  of  the  wilful  de&ult. 
demised  premises  since  the  Defendant  had  been  in  pos- 
session ;  for  payment  of  any  balance  found  upon  such 
account ;  for  possession  of  the  premises ;  and  for  a  new 
lease. 


The  answer  admitted  the  Defendant's  entering  into 
possession,  but  denied  that  he  insisted  on  a  forfeiture  for 
nonpayment  of  rent,  or  on  keeping  possession  as  against 
the  Defendant,  referring  to  a  letter  by  which  he  had 
offered  to  give  up  possession  on  certain  terms ;  and  stated 
that  upon  payment  of  what  was  due  to  him  and  the  costs 
of  suit,  he  then  was,  and  had  always  been,  ready  to  grant 
a  new  lease  or  to  renew  the  old  one. 

Mr.  J.  W,  Stephen  for  the  Plaintiff — The  title  to  relief  Argument. 
being  admitted,  the  only  questions  to  be  determined  are 
the  terms  upon  which  it  should  be  given,  and  the  costs  of 
the  suit.  The  lessor  in  possession  is  liable  to  account  as 
a  mortgagee  in  possession.  The  refusal  of  a  sufficient 
tender  entitles  the  Plaintiff  to  his  costs.  Bowser  v. 
Colby  (6),  Bamford  v.  Creasey  (c). 

Mr.  Bunny  for  the  Defendant. — ^The  analogy  between 
the  cases  of  a  lessee,  and  of  a  mortgagor  coming  to  seek 
(5)  1  Hare,  109.  (o)  10  W.  B.,  856. 


86 


SUPREME  COURT:  VICTORIA. 


1864 


Arffwnent, 


relief  against  a  forfeiture  incurred,  only  holds  so  far  as 
the  costs  are  concerned,  which  in  both  cases  are  to  be 
borne  bj  the  person  seeking  relief.  As  to  the  account 
prayed,  it  could  never  have  been  intended  that  a  tenant 
in  breach  of  his  obligations  should  be  permitted  to 
abandon  property,  and  after  a  long  absence  return  and 
call  upon  the  lessor,  who  in  the  meantime  had  resumed 
possession  in  the  protection  of  his  rights,  to  account  to 
him  as  a  trustee.  During  the  lessor's  possession  his 
occupation  will  be  set  off  against  the  lessee's  liability  to 
pay  rent,  but  the  lessee  can  obtain  no  further  advantage. 
The  present  bill  is  filed  after  the  Defendant's  consent  to 
concede  all  that  is  rightly  asked  by  it.  The  Plaintiff 
should  therefore  pay  costs.  James  v.  Biou  (d),  MUUngUm 
V.  Fox  {e\  and  Blmn&rhasseU  v.  Day  (/).  No  direction  will 
be  given  to  take  an  account  of  what  might  have  been 
received  without  wilful  neglect  or  default,  unless  a  case  of 
neglect  or  default  is  made  by  the  bill  which  is  not  done 
here.    Hughes  v.  WiUiams  (^). 


Mr.  J,  W.  Stephen  in  reply. — This  direction  is  of  course,  in 
directing  accounts  against  a  mortgagee  in  possession,  and 
should  be  given  here.  The  execution  of  a  new  lease  will 
not  be  necessary.    HoghUm  v.  HoghUm  (h). 

Cur,  adv.  mU. 


Julg  5. 
Judgment. 


Mb.  Justice  Molbswobth  : — 

The  only  question  which  has  been  dicussed  and  which 
has  required  deliberation  in  this  case  is  as  to  the  manner 
in  which  the  Defendant  should  be  charged  whilst  in 
possession  of  the  premises.     The  right  of  the  tenant  to 


((i)  8  Swans.,  237. 
(«)  3  M.  &  Cr.,  808. 


(/)  2  BaU  &  B.,  104. 
{g)  12  Yes.,  498. 
(;i)  15B6aY.»279. 
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relief  in  equity  in  cases  of  this  kind  is  quite  a  matter  of 
course.  The  subject  was  before  me  in  the  case  of  Lyom  v. 
Smith  (j),  in  which  I  pronounced  a  judgment  precisely  on 
the  same  principle  as  that  which  I  am  now  prepared  to 
pronounca  There  is  an  absence  of  authorities  upon  the 
subject  in  the  English  Courts,  but  I  have  found  several 
Irish  authorities,  viz. : —  Canny  v,  Hodgens  (k),  O^ReUly  v, 
FethersUm  {t),  and  Biddulph  v.  St.  John  ^  Keefe  (m).  Those 
are  all  authorities  as  to  the  manner  in  which  such 
accounts  should  be  decreed,  and  in  all  those  cases  the 
account  of  rents  and  profits  was  decreed  charging  for 
wilful  defJEiult. 


1864. 
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In  the  present  case  the  landlord  entered  upon  the 
premises,  which  consisted  of  a  public-house,  and  thought 
fit  to  embark  himself  in  that  class  of  business ;  and  it 
would  be  particularly  unreasonable  to  hold  the  tenant  to 
be  entitled  only  to  the  amount  of  the  landlord's  actual 
receipts,  he  embarking  in  a  business  as  to  which  he  was 
previously  inexperienced.  I  therefore  think  the  tenant 
should  have  the  option  of  taking  the  actual  receipts  as  to 
which,  in  all  probability,  he  can  only  have  the  Defend- 
ant's own  accounts,  or  of  having  a  reasonable  value  put 
upon  the  occupation  of  the  premises ;  and  the  decree  I  am 
prepared  to  pronounce  is  as  follows  : — 

"  Declare  that  the  PlaintiiF  is  entitled  to  redeem  the  premiBes ; 
**  declare  the  Defendant  subject  to  account  for  what  he  has  received, 
"  or  for  what,  without  wilful  defkult,  he  might  have  received  for  the 
"  premises  since  his  entry  thereon.  Refer  to  the  Master  to  inquire 
"  and  report  the  amount  of  rent  due  when  Defendant  entered,  and 
"from  what  time;  also  the  proceeds  of  the  premises  which  the 
"  Defendant  actually  received,  over  and  above  all  proper  expenses  and 
"  outgoings  to  the  time  of  the  report;  also  the  amount  the  Defendant 
«  might  reasonably  have  procured  for  the  premises,  by  letting  the 
"  same,  over  and  above  all  proper  expenses  and  outgoings  to  the  same 
"  time.    Beserve  farther  directions  and  costs.'' 

(J)  Sup.  Ct,  Vic,  19th  March,         (*)  Hay.  &  Jo.,  769. 
1861.  (0  4BU.,  N.S.,  161. 

(m)  2  Sch.  &  Lef.,  621. 
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July  4,  5. 

In  a  suit  by 
an  equitable 
mortgagee  of 
real  estate 
devised  to 
infants,  pray- 
ing a  sale  in 
satisfaction  of 
his  charge, 
the  Conrt  has 
no  jorisdiction 
nnder  11  O. 
4,  &  1  ^.  4, 
cap.  47,  to 
direct  that 
the  amount 
charged  shall 
be  raised  by 
mortgage 
instead  of  by 
sale. 


WALKER  V.  HOGAN. 

xN  April,  1855,  the  Plaintiff  sold  to  WUUam  Jones  an 
allotment  of  land  at  Portland  for  J62000,  and  signed  an 
agreement  providing  for  the  payment  of  JBIOOO  balance  of 
purchase-money  within  five  years,  and  interest  in  the 
meantime,  the  purchaser  being  entitled  under  the  agree- 
ment to  take  possession  forthwith,  but  not  to  receive  his 
conveyance  until  payment  of  the  balance.  The  purchaser 
accordingly  entered  into  possession,  and  died  before  the 
balance  of  purchase-money  became  due,  having  by  his  will 
left  all  his  real  and  personal  estate  to  trustees  for  his 
infant  children  equally,  subject  to  an  annuity  of  £100  to 
his  widow.  No  powers  were  given  to  the  trustees,  except 
a  power  to  apply  the  income  of  the  infants'  shares  to  their 
maintenance  during  minority.  The  trustees  and  executors 
under  the  will  renounced,  and  administration,  with  the 
will  annexed,  was  granted  to  the  widow,  who  afterwards 
married  the  Defendant  Hogan.  The  balance  of  purchase- 
money  was  not  paid  when  due,  and  interest  had  fallen 
into  arrear.  No  conveyance  of  the  property  had  been 
executed  by  the  Plaintiff.  Under  these  circumstances  the 
present  bill  was  filed  against  Hogan  and  wife  and  the 
infant  children  of  the  purchaser,  praying  that  the  vendor's 
lien  for  unpaid  purchase-money  might  in  default  of  pay- 
ment be  made  effectual  by  a  sale  of  the  property  in  posess- 
sion  of  the  Defendants. 


Argument,  ^^-  ^'  ^-  Stephen  and  Mr.  T.  a' Beckett  for  the  Plaintiffs. 


Mr.  Holroydy  for  the  Defendants,  asked  that  some  facili- 
ties for  raising  the  balance  of  purchase-money  by  a  mort- 
gage might  be  given  by  the  decree,  as  a  mortgage  would 
be  for  the  infants'  benefit.  He  was  not  then  prepared 
with  cases  in  support  of  the  application,  but  submitted 
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that  on  general  principles  the  Court  had  jurisdiction. 
The  larger  power  of  sale  which  it  was  asked  to  exercise 
contained  the  less  power  of  mortgage. 


Mr.  «7.  W.  Stephen  consented  to  such  an  order  heing     -'"y*''*^  • 
made. 

Mb.  Justice  Moleswobth,  doubting  the  jurisdiction, 
requested  Mr.  Holroyd  to  mention  the  case  on  the  follow* 
ing  daj. 


Mr.  Holroyd  referred  to  the  interpretation  put  on  11  6. 4 
&  1  TT.  4,  cap.  xlvii.,  sec,  11,  12  (n),  in  Holme  v.  WUUams  (6), 
in  favor  of  a  mortgage.  The  authorities  against  a  mort- 
gage were  Smethurst  v,  Longtoorth  (p),  Mandeno  v.  Mandeno  (q), 
and  Lewin  on  Trusts  (r).  The  Act  d  &  8  Vic.  cap.  Ix., 
might  be  regarded  as  declaratory,  and  shewed  an  inten- 
tion to  include  a  power  of  mortgaging  the  estates  of 
infants,  in  the  power  of  sale  given  by  the  former  Act,  on 
which  doubts  had  arisen  that  were  determined  bj  the 
later  statute. 


Ju^6. 


Mb.  Justice  Moleswobth  : — 


Judgment, 


Two  cases  have  been  decided  in  England  on  the  11  Geo, 
4  and  1  WUl.  4,  cap.  xlvii.  One,  that  of  Smethurst  v.  Long- 
VDorik,  before  the  Master  of  the  Bolls,  Lord  Langdcde,  in 
which  he  held  that  the  Act  does  not  empower  the  Court 
to  direct  a  mortgage,  even  where  the  master  has 
reported  that  a  mortgage  would  be  for  the  benefit  of  an 
infant  heir.  Lord  Langdale  thought  the  words  "  sale  or 
"  mortgage  "  would  naturally  have  been  used  if  the  Legis- 
lature had  intended  to  authorise  a  mortgage  of  the  infant's 


(«)  Ad.,  p.  627. 
(o)  8  Sim.,  557. 


(p)  2  Keen,  603. 
(q)  Kay  App.,  ii. 
(r)  4th  edit,  p.  295. 
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estate.  In  the  other,  that  of  Hobm  u.  WHHiauM,  the  Vice- 
Chancellor  of  England,  Sir  L,  ShadweU,  came  to  the 
opposite  opinion ;  but  the  former  decision  was  not  quoted. 
In  England  the  difficulty  arising  on  the  construction  of 
the  Act  has  been  removed  by  subsequent  legislation  ;  but 
here  the  later  legislation  has  not  been  adopted.  On  the 
whole,  I  think,  the  earlier  decision — that  of  Liord  Langdde 
— the  more  reasonable  ;  and  that  the  power  to  sell  given 
by  the  Act  does  not  include  a  power  to  mortgage.  I  thmk 
so,  looking  to  the  nature  of  a  mortgage,  and  the  incidents 
consequent  on  default,  and  also  looking  to  the  circum- 
stance  that  such  default  would  submit  an  infant  to  the 
costs  of  two  suits  instead  of  one.  It  would  be  straining 
the  language  of  the  Act  too  far  to  say  that  "  sale  "  included 
<'  mortgage."  There  has  also  been  a  conflict  of  authority 
on  the  analogous  question  of  whether  a  private  power  of 
sale  includes  a  power  to  mortgage.  A  clear  decision  on  it 
might  have  been  brought  to  bear  on  the  construction  of 
the  statute ;  but  there  is  none.  The  last  authority  on  the 
subject  is  Page  v.  Cooper  {s),  where  the  earlier  decisions 
are  noticed.  I  feel  only  authorised  to  direct  a  sale,  and 
not  a  mortgage.  The  decree  will  be,  for  an  account  of 
what  is  due  to  the  Plaintiff  in  the  usual  way,  and  for  pay- 
ment in  six  months ;  and  that  on  such  payment  there  be 
a  release  by  the  Plaintiff,  or  in  default  of  payment  a  sale. 


(«)  16  Beav.,  403. 
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FISHER  V.  JACOMB. 

XN  this  case  the  Defendant,  as  official  assignee  of  Allan  Consequential 

damaf  68  do 
Fisher,  the  father  of  the  Plaintiff,  had  attached  certain  pro-  not  constitute 

perty  claimed  by  him  to  belong  to  the  insolvent,  but  which  ^j^/g^*^® 

the  Plaintiff  alleged  to  belong  to  him.     The  case  now  came  of  a  Court  of 

before  the  Court  upon  a  motion  by  the  Plaintiff  for  an     *^iJu  is  not 

injunction  to  restrain  the  Defendant  from  proceeding  to  sustainable 

„    .  ^     .  ^.  for  an  iiyunc- 

sell  the  property  m  question.  tion  to  re- 

strain an  offi- 
cial assignee 
The  case  made   by  the  bill  was,    that   the  Plaintiff  from  selling 

haying    worked    for    several    years    as    servant    to    his  heallejri^K 
father,  the  latter  became  indebted  to   him   in  a  large  them  to  be 
amount  for  wages,  and  in  payment  of  the  same  on  the  of  tbeiLol- 
13th   August,   1863,    gave  him    a    bill,    payable  at  six  ^ent. 
months  after  date,  which  was  dishonored  on  coming  to 
maturity.      Plaintiff  then  sued  his   father  on   the  bill, 
obtained  judgment,  and  the  sheriff  sold  all  Allan  Fislier's 
chattels  and  interest  on  and  in  a  certain  farm,  in  satisfac- 
tion of  the  judgment     One  Thomas  Hand  was  the  pur- 
chaser at  £3dd  19«.,  having,  in  fact,  bought  on  behalf  of 
the  Plaintiff.     On  the  7th  May  the  estate  of  Allan  Fisher 
was  sequestrated,  and  the  Defendant  appointed  official 
assignee.     The  Defendant,  as  if  treating  the  proceedings 
between  the  father  and  the  son  as  collusive,  seized  the 
property  sold  by  the  sheriff,  as  of  the  estate  of  the 
msolvent. 


Mr.  Holroyd  in  support  of  the  motion. — The  Plaintiff  Jrgwmma. 
will  sustain  irreparable  damage  if  the  Defendant  be 
allowed  to  proceed  to  sale.  The  Plaintiff  has  commenced 
an  action  at  law  to  recover  the  property,  but  no  damages 
can  be  given  that  will  compensate  him  for  losses 
arising  from  the  total  stoppage  of  the  business  of  the 
iann  and  being  disabled  from  putting  in  his  crops.     He 
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has  no  sufficient  remedj  at  law,  and  this  is  a  case  in 
which  a  court  of  equity  can  give  relief,  without  prejudice 
to  adverse  claims.  The  Plaintiff  would  have  removed  the 
assignee's  bailiff  had  it  been  an  ordinary  case,  but  in  the 
^* Insolvent  Act"  there  are  heavy  penal  consequences — 
three  years'  imprisonment — which,  although  in  defence  of 
his  own,  a  man  might  not  like  to  risk.  The  Court  should 
grant  the  injunction,  as  the  only  real  relief  the  Plaintiff 
can  have. 


Mr.  Lowes,  for  the  Defendant,  was  not  called  upon. 


Judgment,       Mr.  JUSTICE  MOLESWOBTH  : — 


I  do  not  think  this  bill  sustainable.  It  is  for  an 
injunction  to  restrain  an  official  assignee  from  proceed- 
ing to  realise  the  value  of  goods  seized,  he  alleging 
they  are  the  property  of  the  insolvent.  The  Plaintiff 
may  have  a  very  good  case  against  this,  and  the  Defen- 
dant may  be  ejected  in  case  the  seizure  is  wrongful. 
But  consequential  damages  are  never  held  to  constitute 
a  case  for  the  interference  of  a  court  of  equity.  Per- 
haps, if  we  were  originating  the  jurisdiction  of  a  court 
of  equity,  such  relief  might  be  given ;  but,  in  point  of 
fact,  it  never  has  interfered  in  such  cases.  In  many 
seizures,  under  execution,  distraint  and  levy,  great  hard- 
ship is  inflicted,  especially  if  the  person  levied  upon  is  a 
man  in  narrow  and  struggling  circumstances ;  yet  although 
such  cases  are  of  every-day  occurrence,  there  is  no  case 
on  record  where  a  court  of  equity  has  interfered,  as  to 
prevent  consequential  damages.  In  the  absence  of  all 
authority  upon  the  subject  I  refuse  the  motion ;  costs 
to  be  costs  in  the  cause. 
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BANK  OF  VICTORIA  v.  COZENS.  June  27. 

July\4^ 

X  HIS  was  a  suit  instituted  by  the  Plaintiffs,  as  equit-  The  proper 

remedy  in 
able  mortgagees  of  real  estate,  praying  foreclosure  against  equity,  of  an 

the  widow  and  children  of  the  deceased  mortgagor,  some  eq^^We 

°  °  mortgagee,  is 

of   whom    were    inHeuits — the  Defendants  being  all  in-  a  sale  and  not 

terested  under  the  mortgagor's  will.    The  memorandum    *^^^ant 

of  deposit,  dated  the  16th  day  of  February,  1869,  was,  so  forecloBedis 

&r  as  material  to  the  judgment,  in  the  following  words:  day  to  shew 

— "  I  have  this  day  deposited  with  you   the   documents  <M«aenotwith- 

'*  specified  hereunder  as  a  security,"  &c.,  '*  and  I  agree  that  *«  The  Tnutee 

"  if  I  am  not  immediately  pressed  for  payment  of  the  said         ^®^' 

"  debt  or  liability  I  will  on  demand  and  at  my  own  costs 

"  make  an  assurance  to  such  bank  of  all  the  hereditaments 

''with  the  appurtenances  comprised  in  such  documents 

"  and  of  all  my  interest  therein  by  waj  of  further  security 

"  for  the  said  debt  or  liability  with  bank  interest  until  pay- 

"ment  such  assurance    to  contain  the  usual  power  of 

"  sale  covenant  and  provision   to   insure  and  all  other 

"  proper  clauses." 

The  widow  of  the  deceased  obtained  letters  of  adminis- 
tration, with  his  will  annexed,  and,  finding  the  estate 
insolvent,  placed  it  under  sequestration.  The  Plaintiffs 
thereupon  entered  into  possession  of  the  mortgaged  pro- 
perty with  the  consent  of  the  official  assignee  and  of  the 
Defendants. 

The  official  assignee  was  not  a  party  to  the  suit.  The 
in&nt  Defendants  put  in  the  usual  infant's  answer ;  the 
adult  Defendants  left  the  suit  undefended. 

Mr.  J.  W.SUphm  and  Mr.  T.  a' Beckett  for  the  Plaintiffs. —     Argument. 
The  Plaintiffs  as  equitable  mortgagees,  entitled  to  call  for  a  ' 

legal  mortgage,  are  entitled  to  foreclosure  as  if  that  mort- 
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gage  had  been  executed.  This  right,  though  formerly 
doubted,  is  now  generally  admitted,  and  in  a  case  like  the 
present,  foreclosure  is  the  mortgagee's  appropriate  remedy. 
Fisher  on  Mortgages,  160  to  173 ;  Seton  on  Decrees,  3nd  edit., 
448.  Some  of  the  Defendants  being  infants,  we  are 
entitled  to  a  vesting  order  as  to  the  estate,  if  any,  Tested 
in  them ;  and  such  order  may  be  made  by  the  decree  in 
the  first  instance,  contingent  upon  payment  not  being 
made  on  the  day  fixed  for  redemption,  as  in  Lechmere  v. 
Clamp  (<).  The  decree  in  that  case  is  set  out  in  the  report 
in  the  Law  Journal  only.  The  infants'  right  to  a  day 
to  shew  cause,  is  virtually  at  an  end  under  the  provisions 
of  the  "  Trustee  Act^  1866."    Fisher  an  Mortgages,  639. 


Mr.  Bwfmy,  for  the  in&nt  Defendants,  did  not  object  to 
the  decree  as  sought. 

Cvr,  ado,  vuU. 


Judgment, 


Mb.  Justice  Molesworth: — 

This  case  is  one  of  a  mortgage  by  deposit  of  title  deeds, 
to  secure  a  sum  due  to  the  bank  by  a  customer.  The 
debtor  became  insolvent,  and  the  bill  is  filed  by  the  bank 
after  the  death  of  the  debtor  ;  and  the  question  is  whether, 
looking  to  the  nature  of  the  transaction,  I  should  decree  a 
remedy  by  foreclosure  or  by  sale.  The  contract  between 
the  parties  was  not  exactly  for  a  mortgage ;  it  was  an 
undertaking  by  the  debtor  to  give  security  on  the  lands, 
but  not  using  the  word  "  mortgage."  If  it  had  been  for  a 
mortgage,  and  the  mortgage  were  to  be  in  the  ordinary 
foi*m,  there  would  be  in  it  a  power  of  sale.  There  is  a 
conflict  of  authority  on  the  subject  as  to  whether,  under 


(0  30  Beav.,  218;  S.  C.  80  L.J.,  Chy.,  651. 
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such  circamstances,  ihe  creditor  is  entitled  to  a  sale  or  a 
foreclosure.  I  have  referred  to  the  authorities  on  the  one 
side  collected  in  Setan  on  Decrees  443  to  448  ;  and  on  the 
other  in  Spence's  Equitable  Jurisdiction  and  FisJier  on  Mort- 
gages, the  latter  at  pp.  171  and  632,  and  to  Lechmere  v. 
Clamp  (v)\  and  on  a  review,  of  the  whole  of  the  cases,  I 
consider  that  the  balance  of  deliberate  authority  on  the 
subject  is  in  favor  of  sale  and  not  of  foreclosure.  Besides, 
if  a  decree  were  made  for  foreclosure,  I  should  feel  bound 
to  give  the  infant  heir  a  day  to  shew  cause.  On  this 
point  I  have  looked  at  Frice  v.  Carver  (w)  ^d  Newbury  v. 
Marten  (x).  The  latter  is  an  express  authority  that,  not- 
withstanding the  ''  Trustee  Act"  in  the  case  of  foreclosure 
an  infant  should  have  a  day  to  shew  cause ;  and  in  the 
absence  of  authority  I  should  be  disposed  to  come  to  the 
same  conclusion  on  principle.  I  have  also  referred  to 
Brocklehurst  v,  Jessop  (y). 


1864. 
Bank  op 

ViCTOEIA 
COZENB. 

Judgment, 


"  Declare  Plaintiffs  entitled  to  the  charge  claimed  by  them  over  the 
"  land.  Direct  an  accoimt  to  be  taken  of  the  sum  due  to  them  for 
"principal  and  interest,  deducting  payments  of  all  dividends  in  the 
"  inaolyency,  and  of  all  sums  received  hy  them,  or  which  hut  for  their 
"  wilful  default  might  have  been  received  by  them,  as  mortgagees  in 
"possession.  Give  the  infants  costs  against  the  Plaintiffs;  and  give 
"  the  Plaintiffs  their  costs,  adding  thereto  those  of  the  infants.  If 
"  payment  be  made  in  six  months,  direct  a  release  to  be  given  of  the 
^  Plaintiff's  claims ;  in  default,  let  there  be  a  sale.    In  case  of  a  sale, 

*  Defendants  to  be  declared  trustees  of  the  purchasers;    adults  to 

*  convey ;  and  Mr.  Sewardy  of  the  Master's  office,  to  convey  the  infant's 

*  legal  estate." 


Decree. 


(«)  JJhi  mpra, 

(v)  8  M.  &  Or.,  157. 


{x)  16  Jur.,  166. 
(y)  7  Sim.,  439. 
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v..^v^  SELWOOD  V.  BURSTALL. 

Jul^  14. 
The  rule  of       JLVIr.  WEBB  applied  for  an   order  to  deliver  up  to 
ing  exhibUs'    ^^   Plaintiff  the  documents,  exhibited   bj  him   in   this 

to  be  lodged      cause, 
in  and  re- 
tained by  the 

U  "nT'^hi^tend'       ^^®  Plaintiff's  bill  had  been  dismissed.     The  practice 

ed  to  prawrve    of  the  office  is  to  re-deJiver  documents  exhibited,  only  on 

raitil^^e*heap-  *^®  consent  of  both  parties.     The  Defendant's  solicitor 

ing;  and  when  refused  to  Consent,   being  in  no  hurry  to  get  his  own 

that  purpose        ,.       ,        _  .,  . 

is  served,  the     client  s  exhibits. 

coBtody  should 

terminate. 

Jamieson  v.  Allen  (/e),   Dunn  v.  Dunn  (a),  and  Supreme 

Court  Rules,  cap.  vi.,  rule  15,  which  in  terms  directs  that 

the  documents  be  lodged  in  and  retained  by  the  Master's 

office,  were  cited. 

JudffmefU.  Mr.  JUSTICE  MoLESWORTH. — I  think  the  rule  is  only 
intended  to  preserve  exhibits  until  the  hearing ;  and  that 
when  that  purpose  is  served  the  custody  should  terminate. 
In  any  case,  unless  wanted  for  accounts  subsequently,  I 
would,  if  applied  to  on  the  decree,  order  them  to  be 
returned.  The  necessity  of  a  substantive  order  here  is, 
I  think,  doubtful.  I  will,  however,  grant  the  application 
for  delivery  up  of  Plaintiff's  exhibits. 

Order  made. 


(z)  Sup.  Ct.  Vic,  11th  Sept.,  1862. 
(a)  8  Drew,  17. 
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FISHER  V,  JACOMB. 

xN  this  case  (reported  on  an  injunction  motion  ante  p.  91)  Where  a 

the  Defendant  demurred  to  the  biU.     The  Plaintiff  did  ^J^t^^ 

not  set  down  the  demurrer  for  argument  within  eight  a  demurrer 

days  after  its  having  been  delivered  as  required  by  the  within  eight 

8tqn€ms  Court  Ridss  (b).  ^J.^  *^^  i*» 

"^  ^  '  delivery; 

Order  made 

Mr.  Lowes  now  moved  ex  parte  for  an  Order  that  the  pi^^tiff 

Plaintiff  should  pay  the  costs  of  the  demurrer,  together  should  pay 

with  the  further  costs  of  the  suit ;  and  cited  Mackenzie  v.  the  demurrer 

Clandge  (c)  and  Twmer  v.  Sampson  (d).  ^^  «"^*- 

His  HoKOB  made  the  Order. 


(5)  Cap.  vL,  r.  B.  (o)  6  Beav.,  123.  (it)  8  Jor.,  1184. 


T. 


PRESS  V.  HARDY.  m^  25, 26, 

August  ^, 

.  HIS  was  a  suit  instituted  by  the  Plaintiff  as  devisee  A  testator, 

under  the  will  of  Henry  Howard,  dated  the  17th  day  of  ^^ex^^S 

December,  1859,  against  the  other  devisees  and  the  exe-  devised  to  his 
-  .  i.     ,  1-11  ^^6  a  portion 

cutors,  for  execution  of  the  trusts,  and   particularly  to  of  his  real 

obtain  the  opinion  of  the  Court  as  to  which  of  several  ^**^  ST^*'^ 

uxe,  aDu  06  ~ 
properties  devised  under  the  will  should  bear  the  burden  queathed  to 

her  all  the 
ready  money 
of  which  he  might  die  possessed,  and  directed  her  to  pay  his  funeral  and  testamentary 
eipenses,  and  aUo  "  all  debts  due  at  decease." 

Seld,  that  to  the  extent  of  the  life-estato,  and  ready-money  given  to  the  wife,  and 
to  that  extent  only,  such  direction  was  the  signification  of  an  intention  to  exonerate 
lands  subject  to  equitable  mortgages  from  mortgage  debts  within  the  meaning  of  the 
Act  Mo.  61 ;  that  the  estate  in  remainder  after  the  wife's  death  was  not  cheurgeable 
with  such  debts ;  and  that  '*  debts  due  at  decease  "  would  include  debts  the  time  for 
payment  of  which  had  not  arrived  at  the  time  of  testator's  death. 

W.W.fcA*B.  VOL.  I. — EQ.  H 
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of  a  debt  charged  bj  an  eqaitable  mortage  in  the  testa- 
tor's lifetime  on  the  land  devised  to  the  Plaintiff  alone. 

The  will,  after  appointing  executors,  was  in  the  fol- 
lowing words  : — "  I  giye  devise  and  bequeath  all  my 
"fiBLrms  situate  and  being  at  Burrumbeet  in  the  said 
"  colonj  containing  bj  admeasurement  about  480  acres  to 
*'  my  wife  Isabella  Howard  during  her  life  and  to  receive 
"  and  take  the  rents  issues  and  profits  thereof  to  and  for 
"  her  own  absolute  use  and  benefit  free  from  the  debts 
"  control  or  engagements  of  any  husband  she  may  here- 
"  after  intermarry.  And  after  her  death  I  give  devise  and 
"  bequeath  the  same  to  my  mother  A»  M.  Howard  and  my 
"  youngest  sister  E,  K  E.  Howard  at  present  residing  in 
'*  England  to  and  for  their  sole  and  separate  use  and 
«  benefit  share  and  share  alike."  It  then  gave  the  house 
in  which  the  testator  lived  at  Ashby,  and  his  furniture 
to  his  housekeeper,  Mrs.  Waldertj  and  proceeded  as 
follows : — ''  I  give  devise  and  bequeath  all  my  equal 
"  undivided  moiety  or  half  part  or  share  in  all  that  other 
"property  situate  at  Burrumbeet  aforesaid  at  present 
"  under  the  management  of  my  partner  Mr.  George  Beaton 
**  and  containing  about  120  acres  to  Mrs.  Margaret  Press  to 
''  her  own  use  and  benefit  free  from  the  debts  control  or 
"  engagements  of  any  husband  she  may  hereafter  inter- 
"  marry.  I  bequeath  to  my  said  wife  all  my  ready  money 
*<  I  may  be  possessed  of  at  the  time  of  my  decease.  I 
**  direct  my  said  wife  to  pay  my  funeral  and  testamentary 
**  expenses,  and  also  all  debts  due  at  decease." 


E.  K  E,  Howard  and  Mary  Walden,  two  of  the  devisees, 
left  the  suit  undefended. 


Argvmetd.  Mr.  Bwmy  for  the  Plaintiff. — There  is  a  clear  declara- 
tion  in  the  will  that  the  testator's  widow  is  to  pay  his 
debts ;  and  as  the  ready  money  bequeathed  her  was 
altogether  insufficient  for  such  a  purpose,  the  payment  of 
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debts  is  thrown  upon  the  real  estate  devised  to  her,  which 
she  took  subject  thereto.  She  is  given  a  life  interest  in 
the  real  estate  after  satisfying  debts  thereout ;  and  after 
her  death  the  real  estate  devolved  to  those  entitled  in 
remainder,  subject  to  the  same  charge  which  was  not 
intended  to  apply  solely  to  the  life  estate  given  her.  Cases 
upon  the  English  Act,  of  which  the  Act  No.  61  is  a  verba- 
tim adoption,  clearly  shew  that  the  declaration  contained 
in  the  testator's  will  excluded  its  operation,  and  that 
mortgaged  lands  were  not  intended  to  descend  cum  oners. 
The  testator's  intention  being  to  exonerate  the  land 
devised  to  the  Plaintiff,  at  the  expense  of  other  real  estate, 
all  his  real  estate,  except  that  devised  to  the  Plaintiff, 
must  contribute  towards  paying  off  the  debt.  Wolstencroft 
V,  Wolstencroft  («),  MeUish  v.  ValUns  (/),  AUen  v,  AUen  {g\ 
Eno  V,  Tatam  (A),  Lomax  v,  Lomax  (j),  Custance  v.  Brad- 
thaw  {k),  and  Jarman  on  Wills,  2nd  ed.  Vol  II.,  p.  508. 


1864. 


Jr^tnmtt, 


Mr.  BiUing  and  Mr.  Molesworth,  for  the  executors,  did 
not  argue  the  questions  raised  by  the  bill,  but  asserted 
their  right  to  costs,  citing  Seton  on  Decrees,  p.  165,  Wilson 
V.  Squire  (Z),  Btmnett  v.  Forster  (wi),  and  While  v.  Jackson  (n). 

Mr.  J,  W.  Stephen  and  Mr.  Holroyd  for  Anna  Maria  Howard, 
one  of  the  devisees. — If  the  Plaintiff  fail  in  obtaining  the 
relief  asked  costs  should  not  be  borne  by  the  testator's 
estate,  this  being  the  suit  of  a  devisee  advancing  an  extra- 
ordinary view  of  her  rights,  which  is  not  justified  by  any 
ambiguity  in  the  language  of  the  will.  The  accounts  and 
general  relief  to  which  she  might  have  been  entitled  in  a 
suit  properly  framed,  cannot  be  obtained  in  this,  where 
a  declaration  is  sought  which  would  entitle  her  to  relief 


(«)  30  L.  J.  Chy.,  22. 
(/)  81  lb.,  592. 
(si)  31J5.,442. 
(A)   32  Ih„  159-311. 
U)  12BeaY.,285. 


(k)  4i  Flan.,  315. 
(0  13  Sim.,  212. 
(m)  7  Beav.,  540. 
(»)  15  Beav.,  191. 
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on  an  entirely  different  basis.  The  question  of  exonera- 
tion  of  mortgaged  estates  is  still  one  of  intention,  and  the 
cases  upon  the  Act  shew  that  the  intention  to  exonerate 
the  mortgagee's  lands  and  thus  alter  the  new  rule  which 
it  introduces  must  be  clearly  expressed  to  exclude  its 
operation.  BauglvUm  v,  BoughUm  {o),  Pembroke  v.  Friend  (j>). 
No  such  clear  intention  appears  in  this  will.  The  gift 
to  the  Plaintiff  does  not  extend  to  the  stock  and  chattels 
on  the  devised  land.  The  words  "  containing  130  acres  " 
must  be  read  as  defining  the  interest  which  the  testator 
wished  to  giye  in  the  Burrumbeet  property.  The  direc- 
tion to  the  widow  to  pay  debts  due  at  death  cannot 
apply  to  the  sums  secured  by  bills  of  exchange  falling 
due  after  the  testator's  decease. 


Mr.  Btmny  in  reply. 


Cvr.  adv.  vuU. 


Judgment, 


Mb.  Justiob  Moleswobth: — 

This  case  depends  upon  the  construction  of  the  will 
of  Henry  Howard,  dated  17th  December,  1861,  and  the 
effect  of  the  Act  No.  61,  to  which  it  is  subject.  It  is 
necessary  for  its  proper  construction  shortly  to  advert 
to  the  position  of  the  testator  as  to  the  properties  he 
held  at  his  death.  Before  drd  April,  1857,  he  entered 
into  negotiation  with  persons  named  Beaton  for  the  pur- 
chase of  a  moiety  of  a  farm  at  Burrumbeet,  called  the 
Nelson  Springs  Farm,  Portion  104,  containing  about  130 
acres,  and  the  crops,  stock-in-trade,  farming  implements, 
&c.,  on  it,  for  the  price  of  £1,500,  secured  by  four  bills 
drawn  by  George  Beaton,  respectively  payable  in  one, 
two,  three,  and  four  years;  and  also  for  a  partnership 
for  five  years  with  Oeorge  Beaton,  to  be  carried  on  upon 


(o)  1  H.  L.  Cas.,  435. 


(jp)  lJ.&Hem.,152. 
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the  same  &rm  ;  and  by  articles  of  partnership  dated  8rd 
April,  1857,  it  was  stipulated  accordingly,  and  that  the 
said  &rm  should  be  part  of  the  partnership  stock.  Accord- 
ing to  part  of  the  same  arrangement  the  legal  estate  in 
the  entire  of  the  Nelson  Springs  Farm  was  conveyed  to 
Hawardj  and  he  deposited  the  title  deeds  of  it  and  of 
another  farm  which  he  held  in  fee  at  Burrumbeet,  called 
the  Little  Forest  Farm,  Portion  140,  with  Jamei  Beaton, 
by  memorandum  6th  April,  1857,  of  equitable  mortgage, 
for  secnring  the  payment  of  the  four  bills.  Owrge  Beaton 
and  Howard  fJEirmed  in  partnership  accordingly  until 
Howarde  death.  Howard  in  1850  conveyed  an  undivided 
moiety  of  the  Nelson  Springs  Farm  to  Oeorge  Beaton,  so 
that  they  became  tenants  in  common  of  the  legal  estate 
in  it ;  part  of  the  purchase-money  bills  was  paid  off  in 
Howard'e  lifetime,  part  remains  unpaid.  In  1859  Howard 
made  a  further  equitable  mortgage  of  the  Little  Forest 
Farm  for  securing  £150.  Howard  also  had  an  estate  in 
fee,  in  Portions  108  and  116,  near  Burrumbeet,  making 
(with  Portion  140)  480  acres.  He  also  had  an  estate  in 
fee  in  land  and  house  where  he  resided,  at  Ashby,  near 
Oeelong,  subject  to  a  lien  for  a  balance  of  unpaid  pur* 
chase-money.     [His  Honor  read  the  will  as  set  out  above.] 


1864. 


Jmdgmmtt. 


The  Plaintiff  is  Margaret  Press ;  the  Defendants,  Hardy 
and  MacJde,  the  executors;  Anna  Maria  Howard^  the 
mother ;  E.  R.  E.  Howard,  the  sister ;  and  Mary  Walden, 
The  widow,  Isabella,  died  very  soon  after  Howard,  and  is 
admitted  by  all  parties  to  have  received  no  property  of  his 
unapplied  worth  inquiry. 


As  to  the  various  points  upon  the  construction  and 
effect  of  the  will  which  have  been  discussed  before  me, 
I  hold  that  the  gift  to  the  Plaintiff  Margaret  Press  was 
confined  to  the  legal  estate  in  the  moiety  of  the  Nel- 
son Springs  Farm,  and  did  not  extend  to  stock,  &c.  I 
infer  this  from  the  words  "containing  about  120  acres" 
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and  the  parallelism  between  the  trasts  of  it  and  those 
of  mere  freehold  devised  to  other  women.  I  hold,  how- 
ever, that  this  continued  to  be  partnership  property  and 
personal  estate  in  equity.  I  think  that  the  widow's  life 
estate  in  Portions  103,  116,  and  140,  and  the  ready- 
money,  notwithstanding  the  separation  of  the  gifts,  were 
liable  in  the  first  instance  to  the  payment  of  all  Howard$ 
debts,  including  both  the  equitable  mortgages,  and  the 
balance  of  unpaid  purchase  money ;  the  words  directing 
payment  of  all  debts  being,  according  to  Pembroke  v. 
Friend,  Mdlish  v.  ValUm,  and  Eno  v.  Tatam,  sufficient  to  shew 
she  should  exonerate  the  devised  estate.  "  All  debts  due  at 
"  decease,"  would,  I  think,  include  ddnta  in  pfoesenU  solvenda 
infuturo,  I  do  not  think  the  disproportion  between  debts 
and  ready  money  at  the  date  of  a  will  can  legitimately 
control  such  a  construction  as  both  are  variable  in  amount 
during  the  testator's  life.  But  I  do  not  think  this  charge 
upon  the  widow  would  extend  further,  and  subject  even 
undisposed  personalty  to  exonerate  the  devised  estates 
from  mortgage.  The  small  amount  of  property  received 
by  the  widow,  and  of  the  undisposed  personal  estate,  render 
my  opinion  on  these  points  unimportant,  and  make  me 
decide  them  less  carefully  than  I  should  otherwise  do. 
I  feel  doubt  whether  the  testator's  share  of  property  held 
in  partnership  was  so  mixed  with  the  interest  in  the  land 
farmed  that  it  should  exonerate  the  Plaintiff  from  payment 
of  the  equitable  mortgage.  The  matter  has  not  been  dis- 
cussed, and  may  not  prove  important 


The  subject  of  earnest  argument  before  me  has  been 
a  claim  by  the  Plaintiff  to  have  the  share  in  the  Nel- 
son Springs  Farm  exonerated  from  the  equitable  mort- 
gage by  the  estates  devised  to  the  mother  and  sister 
in  103,  116,  and  140,  the  line  of  argument  being  that 
because  the  life  estate  of  the  wife  was  so  charged  the 
remainder  must  be.  I  have  not  been  referred  to  any 
authority   which,   to  me,    appears   to  sustain    such    an 
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lu*gument.  In  the  case  of  Clovdsley  v,  Felham  (9),  which 
appears  to  have  been  affirmed  on  appeal  (r),  the  testator 
devised  lands  to  Pelham,  and  the  heirs  of  his  body,  with 
remainder  over;  and,  in  another  part,  reciting  that  he 
owed  Pdham  money  on  account,  he,  therefore,  devised 
to  him  all  his  personal  estate  and  made  him  executor, 
willing  him  to  pay  his  debts ;  it  was  held  that  the  real 
estate  was  made  liable  to  the  payment  of  debts.  But 
there  an  estate  was  devised  to  Pdham  which,  if  unen- 
cumbered, he  could  have  disposed  of  absolutely,  and  an 
intention  was  shewn  to  have  all  debts,  and  that  to  Pelham 
in  particular,  paid,  which  he  might  not  have  been  able  to 
pay  by  personal  estate  or  rents  and  profits  received  during 
his  life.  In  a  case  before  Lord  Rosdyn,  Finch  v.  HaUenby  (a), 
by  a  will,  the  particulars  of  which  from  the  registrar's  book 
appear  in  Mr.  RumU's  Eeports,  the  testator  directed  all 
his  debts,  to  the  value  of  209.  in  the  pound,  and  his  funeral 
expenses,  should  be  paid  by  his  executrix  thereinafter 
named,  and  he  gave  to  his  wife  all  and  singular  his  houses, 
lands,  messuages,  and  tenements  whatsoever,  with  their 
appurtenances,  situated  at,  &c.,  and  he  gave  to  his  wife  all 
the  rest  of  his  goods  and  chattels,  and  personal  estate  what- 
soever, which  said  houses,  messuages,  lands  and  tenements, 
goods,  chattels,  and  personal  estate,  he  willed  should  be 
fully  possessed  and  enjoyed  by  his  wife  for  and  during  her 
life,  and  at  the  end  thereof  divided  by  his  wife  among  their 
children,  in  such  proportions,  &c. ;  and  he  thereby  consti- 
tuted her,  his  said  wife,  executrix  of  his  said  will.  This 
will  was  construed  to  charge  the  real  estate  with  payment 
of  debts.  But  in  it  the  real  and  personal  were  thrown 
into  a  common  limitation.  The  earlier  words  gave  the 
wifQ  the  real  estate  for  an  indefinite  period,  the  latter 
restricting  them  generally  to  a  life  estate,  and  there  was 
no  reason  to  suppose  her  income  should  be  less  than  that 
given  to  the  children.    This  case  was  referred  to  in  Poioell 


1864. 
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(9)  1  Yern,  411;   and  1 
Cm.  Ab.,  197. 


(r)  2  Vera,  228. 

(/)   8  Rd88.,  845.  («  ) 
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1864.  i;,  Rdbim  (t),  on  memory,  by  a  banister  who  had  a  note  of 
it,  in  which  the  restriction  of  the  estate  to  a  life  estate 
had  been  altogether  overlooked.    It  is  with  similar  orer- 

sight  quoted  in  Harru  v.  Watkin$  (v).    In  both  CloudsUy  v. 

**^^***"^'  Pdham  and  Finch  v,  HaUenbyy  the  devisee  of  the  particular 
estate  was  also  executor ;  and  it  is  more  probable  a  testator 
intends  an  executor  to  have  a  power  of  applying  the  corpus 
of  real  estate  in  payment  of  debts  than  a  mere  devisee 
of  life  estate.  In  Harris  v,  Watkins  the  testator  directed 
that  all  his  debts  should  be  paid  by  his  wife,  executrix ; 
gave  several  devises— one  to  his  wife  for  life  with  re- 
mainders over,  and  gave  his  wife  the  residue  of  his  real 
and  personal  estate :  and  it  was  held  that  the  residuary 
estate  should  exonerate  that  devised  to  the  wife  for  life. 
In  Cook  V,  Dawson  (w),  a  testator  directed  that  his  debts 
should  be  paid  by  his  executrix  thereinafter  named,  then 
devised  to  his  wife  all  his  real  estate,  to  receive  the  rents 
during  her  life,  and  if  his  wife  should  find  the  rents 
of  the  real  estate  to  be  inadequate  for  her  proper  maii;ite- 
nance  he  gave  her  full  power  to  mortgage  the  real  estate 
so  fiir  as  should  be  needful  for  her  maintenance  ;  and  at 
the  decease  of  his  wife  he  devised  the  real  estate  to  lus 
brother,  nephews  and  nieces,  and  appointed  his  wife  sole 
executrix.  In  that  case  it  was  held  by  V.  C.  KindarsUy 
that  the  life  estate  of  the  wife  was  clearly  charged  with 
payment  of  debts,  but  that  the  estates  in  remainder  were 
not.  If  in  the  case  before  me  I  were  bound  to  couple 
the  particular  estate  and  remainders  as  to  liability  to  ex- 
onerate the  Plaintiff,  I  certainly  should  say  that  both  were 
exempt  from,  rather  than  both  subject  to,  that  liability. 

The  equitable  mortgage  to  James  BeaUm  comprised  both 
the  Nelson  Springs  Farm  and  the  Little  Forest  Farm, 
and  should  be  discharged,  I  think,  so  far  as  not  other- 
wise paid  by  the  Plaintiff  and  Defendants  Mrs.  and  Miss 

(0  7  Yes.,  210.  (r)  Kay,  442-446. 

(«r)  7  Jut.,  N.S.,  180. 
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Eoward,  in  proportion  to  the  yalue  of  the  lands  deyised 
to  them  respectively.  But  the  &ct  of  the  equitable  mort- 
gage including  both  is  not  noticed  in  the  bill  or  answer 
of  the  Defendants,  the  Howards ; — it  is  in  the  answer 
of  the  executors.  « 


1864. 


Jut^gmeni. 


The  bill  states  the  will,  debts  remaining  unpaid,  the 
partnership  with  Oeor^  Beaton,  but  insists  that  half  the 
partnership  property  was  bequeathed  to  the  Plaintiff; 
farther  states  a  claim  by  Oeorge  Beaton  to  retain  the  part- 
nership property  in  satisfaction  of  a  debt  due  to  him, 
but  insists  that  the  personal  estate  should  be  applied 
in  payment  of  that  debt  (if  any),  and  all  other  debts, 
and  if  the  personal  estate  be  insufficient,  insists  that 
such  debts  are  by  the  will  charged  upon  the  property 
devised  to  the  widow  for  life,  with  remainder  to  the 
Defendants  Hotoard.  The  bill  prays  an  account  of  debts, 
faneral  and  testamentary  expenses,  personal  estate  not 
specifically  bequeathed,  and  for  an  application  thereof  in 
payment  of  debts,  &C.,  so  far  as  it  will  extend ;  a  declara- 
tion that  the  property  devised  to  the  widow  for  life,  &c., 
with  remainder  over,  is  charged  with  payment  of  the  debts ; 
a  sale  to  raise  the  amount ;  and,  if  that  estate  be  insuffi- 
cient, then  that  the  deficiency  be  raised  from  the  proper- 
ties devised  to  Plaintiff  and  Defendant  Walden  rateably, 
and  tbat  Plaintiff  may  have  the  moiety  of  all  the  partner- 
ship property  exonerated  as  before.  The  bill  prays  gene- 
lallythat  for  the  above  purpose  all  proper  directions  may 
be  given  and  inquiries  made,  and  for  general  relief. 


From  what  I  have  said  above  it  is  plain  that  I  do  not  at 
all  concur  in  the  views  of  the  Plaintiffs  right  urged  by  the 
bill,  and  I  have  been  called  upon  by  the  counsel  of  the 
Defendants  Howard  to  dismiss  it  absolutely.  But  the  Plain- 
tiff is,  I  think,  entitled  to  the  accounts  prayed,  and  an  ascer- 
tainment of  the  liability  of  the  estate  devised  to  her  in  par- 
ticular, and  of  the  outstanding  debts  of  the  testator ;  and  I 
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^^^^  think  that  the  present  Defendants  would  be  all  proper 
parties  to  accounts  of  debts,  &c, ;  the  Howards,  as  their 
estate  might  in  the  event  of  the  deficiencj  of  others  be 
liable.  Retaining  them  for  such  purposes,  I  think  I  should 
*'*^^'"'**^'  not  withhold  from  the  Plaintiff  a  relief  to  which  she  is 
entitled,  namely,  an  apportionment  of  liability  between 
the  moiety  of  the  Nelson  Springs  Farm  and  the  Little 
Forest  Farm.  In  Palmer  v.  Graves  (a?),  a  creditor's  bill 
alleged  that  the  testator  was  a  trader,  and  his  real  estate 
therefore  liable  to  debts;  but  if  he  was  not  a  trader, 
prayed  that  his  assets  might  be  marshalled,  an  account 
of  his  personal  estate,  and  his  will  be  declared  well  proved, 
and  if  his  personal  estate  was  insufficient  to  pay  his 
debts,  then  that  the  freehold  might  be  declared  liable. 
The  result  shewed  that  the  testator  was  not  a  trader,  but 
the  Court  refused  to  dismiss  the  bill,  and  entertained  the 
question  of  the  debts  being  charged  by  the  will  on  the  real 
estate,  and  gave  relief  accordingly.  According  to  my  pre- 
sent views,  I  should  take  care  upon  further  directions  to 
indemnify  the  Defendants  and  their  estate  from  costs 
incurred  up  to  the  present  time.  The  executors  appear  to 
have  received  some  rents  of  the  estates  devised  to  the 
Defendants  Howard  which  accrued  due  after  the  devise 
was  in  operation;  these  should  be  handed  over  to  the 
devisees. 

Some  difficulty  may  occur  in  these  inquiries  as  to  part- 
nership property  from  Oeorge  Beaton  and  the  representa- 
tives of  James  Beaton  not  being  parties,  but  they  will  pro- 
bably come  in  as  creditors,  and  then  the.partnership  pro- 
perty may  be  proved  as  matter  of  set-off.  The  legal  estate 
in  the  moiety  of  the  Nelson  Springs  Farm,  vested  in  the 
Plaintiff,  can,  if  necessary,  be  used  by  her  to  force  the 
Beatons  to  an  adjustment,  or  to  come  into  Equity.  From 
the  correspondence    between  the   executors  and   Oeorge 

(»)  Kay,  645. 
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Beaton,  I  should  think  there  is  no  probability  of  any 
unreasonable  obstruction  to  an  adjustment  by  him. 

"  Befer  it  to  the  Master  to  take  an  aocoont  of  the  debts,  foneral  and 
"  testamentary  expenses  of  the  testator,  Senry  JECotoard,  publishing 
"  adTertisements,  distinguishing  the  estates  and  properties  upon  which 
"  the  debts  were  respectively  chargeable,  and  distinguishing  the  debts 
**  already  paid,  and  by  whom  paid,  and  the  debts  remuning  unpaid. 
"  Befer  it  to  the  Master  also  to  take  an  account  of  the  personal  estate 
**  of  the  said  JBCenry  JBCoward,  into  whose  hands  the  same  came,  and 
"  how  the  same  has  been  disposed  of.  Refer  it  also  to  the  Master  to 
"  inquire  and  report  the  particulars  of  the  property  held  by  the  said 
"  Eemry  Souxurd  in  partnerslup  with  George  Beaton,  in  whose  hands 
*^  the  same  now  is,  and  the  debts  to  which  the  same  is  liable.  Refer  it 
"  alao  to  the  Master  to  inquire  and  report  the  values  of  the  undivided 
"  moiety  of  portion  Ko.  104  and  portion  No.  140,  at  Burrumbeet  res- 
"  pectively,  at  the  time  of  the  death  of  the  said  Henrtf  Eoward,  without 
**  including  crops  then  growing.    Reserve  further  directions  and  costs." 
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Ex  PARTE  BERTRAM  NATHAN. 

In  thb   Matter  of  the    Trust  Estate   of    SAMUEL 

BARNETT,  akd 

Im  the  Matter  of  the  Act  7  VICTORLffi,  No.  19. 

RAuguet  IB, 
ULE   nisi  obtained  by  Bertram  Naihanj   calling  on  By  an  assign- 
Joseph  Aarons,  ea  trustee  under  a  conveyance  and  assign-  ment  in  trust 
ment  made  by  Sanivd  Bamett,  in  pursuance  of  6  Vic,,  No.  it  was  pro- 
9,  to  sbew  cause  why  be  should  not  pay  Nathan,  a  creditor  ^^^or  **^  "^ 
who  executed  the  deed,  £35  5s.,  being  a  dividend  of  d«.  Qd,  should  be  en- 
in  the  pound  on  Jei70,  for  which  Nathan  executed  the  ^yfa'*" 
deed ;  and,  if  necessary,  why  Aarons  should  not  deliver  to  dividend  upon 

Nathan,  or  file  in  the  office  of  the  Master  in  Equity,  a  full,  sum  than  the 

trustee  should 
certify  to  be  due ;  and  that  the  trustee  should  act  under  the  direction  of  a  meeting 
of  creditors.  On  rule  niei  by  a  creditor  for  payment  of  a  dividend  on  a  debt  claimed 
bj  him,  but  which  the  trustee  refused  to  certify,  and  under  direction  of  a  meeting  of 
creditors,  declined  to  pay  a  dividend  upon ; 

HeU,  that  it  was  the  duty  of  the  trustee  to  exercise  such  a  discretion  as  the  deed 
reposed  in  him,  and  rule  discharged ;  but,  it  appearing  that  its  provisions  came  upon 
the  applicant  as  a  surprise,  without  costs. 
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Nathan. 

In  re 
Babnstt. 

StcUemewt, 


true,  and  particular  account  of  all  moneys  and  property 
which  have  come  to  his  hands  as  such  trustee,  and  of  his 
appropriation  thereof;  and  also  attend  hefore  the  Master 
and  submit  to  be  examined  on  oath,  and  produce  all  papers, 
&c,,  in  the  matter ;  and  why  he  should  not  pay  the  costs 
of  this  rule. 


Samud  Bamett  executed  a  deed,  dated  6th  May,  1864, 
which  purported  to  be  an  assignment  under  5  Vic,,  No.  9, 
to  Joseph  Aarons,  in  trust  for  the  benefit  of  all  the  creditors 
of  Bamett.  The  deed  purported  to  be  executed  in  con- 
formity with  the  Act,  and  contained  the  provisions  usual 
in  such  deeds.  It  also  contained  the  following  clause:— 
"  That  no  creditor  who  shall  execute  these  presents,  nor 
"  any  creditor  of  the  said  assignor  shall  be  entitled  to  anj 
'*  dividend  under  the  trusts  aforesaid  who  shall  not  forth- 
"  with,  upon  request  in  writing  of  the  said  trustee,  his 
"  executors,  Ac,  deliver  to  him  or  them  a  written  state- 
"  ment,  with  full  particulars  of  the  account  and  demand 
'*  of  such  creditor ;  and,  if  required  by  him  or  them, 
"  make  a  solemn  declaration  before  a  magistrate  of  the 
'*  truth  and  justice  of  the  debt  claimed ;  nor  shall  anj 
"  creditor  who  shall  execute  these  presents  be  entitled  to 
*'  receive  a  dividend  upon  any  greater  or  other  sum  (in 
"  case  his  debt  shall  be  disputed  in  whole  or  in  part)  than 
"  the  said  trustee,  his  executors,  &c.,  shall,  by  writing 
"  under  his  or  their  hand,  certify  to  be  due  and  owing  to 
"  the  said  creditor  or  creditors  respectively,  notwithstand- 
"  ing  a  larger  or  any  other  sum  may  have  been  placed 
"  against  the  name  or  signature  of  such  creditor  or  credi- 
*'  tors  in  the  schedules  hereto,  or  either  of  them."  Other 
clauses  placed  the  trustee  under  the  direction  of  a  meeting 
of  the  creditors  duly  convened,  and  described  how  proof 
should  be  made  of  the  proceedings  at  such  meetings. 


Aarons  had  advertised  a  dividend  of  2».  6d,  in  the  pound. 
Bamett  applied  for  a  dividend  on  his  debt,  which  was 
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claimed  in  respect  of  alleged  advances  upon  certain  bills 
of  exchange.  A<mm»  doubted  the  genuiness  of  the  debt — 
both  from  the  answers  of  the  debtor  and  the  creditor,  and 
from  the  books  of  the  debtor.  He  refused  to  certify  any 
amount  as  due,  and  took  the  opinion  of  a  meeting  of 
the  creditors.  The  meeting  directed  AaroM  "  to  refuse 
"payment  of  dividend  on  Mr.  B.  Naihan's  claim  until 
"sufficient  evidence  has  been  produced  that  the  claim 
**  is  a  just  one,  and  that  the  money  was  really  advanced 
"on  said  bills."  Aarana,  acting  on  this  direction,  and 
also  because,  as  he  swore  in  his  affidavit,  "he  always 
"doubted  and  still  doubts  the  truth"  of  the  information 
given  him  by  BcmuU  as  to  the  consideration  given  for  the 
bills,  refused  payment  of  the  claim. 


Mr.  Lowes,  for  Aarons,  shewed  cause  against  the  rule.  Argument, 

Mr.  BUlmg  in  support  of  the  rule. 


Ma.  JusnoB  Molbswobth  : — 

This  application  comes  before  me  as  under  a  deed  pur- 
porting to  have  been  made  under  the  5  Vic,,  No.  9.  It 
has  express  reference  to  that  Act,  but  it  has  clauses  which 
are  inconsistent  with  its  provisions.  Power  is  reserved  to 
the  trustee  to  use  his  discretion  in  admitting  claims  and 
certifying  them  to  be  properly  due  and  owing  to  creditors. 
Another  clause  directs  that  meetings  of  the  creditors  may 
be  held,  and  the  trustee  is  placed  under  the  governance  of 
SQch  meetings  as  to  whether  claims  made  shall  be  admitted 
or  not 


Judgment, 


Here,  whether  rightly  or  wrongly,  the  trustee  has  declared 
that  he  is  not  satisfied  with  the  truth  of  the  account  given, 
and  has  refused  to  certify  that  the  debt  claimed  is  due  and 
owing  to  the  applicant;  and  the  meeting  also  directed  that 
Naihan'$  claim  should  be  resisted. 
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1864. 

Ex  parte 
Nathan 

In  re 
Bajutbtt. 

Jud^memi, 


It  is  unnecessary  to  decide  whether  these  clauses  do 
throw  the  deed  out  of  the  Act — as  to  whether,  for  instaDce, 
such  a  deed  would  afford  protection  against  an  act  of 
insolvency.  But  the  question  on  this  application  is, 
whether  the  rights  sought  to  he  enforced  are  enforceable 
in  the  way  sought ;  and  under  the  circumstances  of  this 
case,  I  should  have  thought  that  the  applicant  was  some- 
what unreasonahly  treated,  so  far  as  concerns  the  manner 
in  which  his  application  was  dealt  with.  But  as  to  his 
rights,  it  was  certainly  the  duty  of  the  trustee  to  exercise 
such  a  discretion  as  the  deed  reposed  in  him.  That  deed, 
however,  I  should  think,  was  executed  hy  the  applicant 
without  a  full  knowledge  of  the  precise  nature  of  its  provi* 
sions ;  and  I  am  of  opinion  that  such  a  deed  as  this  ought 
not  to  have  been  hawked  about  among  the  creditors  for 
execution  by  them  as  a  deed  under  the  Act  referred  to 
in  it.  I  believe  that  its  provisions  now  come  upon  the 
applicant  as  a  surprise.  I  therefore  refuse  his  application 
without  costs. 

Side  discharged  wUhout  ootU, 


Septemher9» 

The  Court 
wiU  not  enter- 
tain an  admin- 
istration suit 
until  there  is 
a  iiill  personal 
representative 
before  the 
Court,  and 
the  obtaining 
an  order  for 
letters  of 
administra- 
tion without 
the  letters 
being  taken 
out,  does  not 
constitute 
such  a  repre- 
sentative. 


M'LACHLAN  v.  M'CALLUM. 

Creditor's  Suit  instituted  by  John  M'LachUm,  on 
behalf  of  himself  and  all  other  creditors  of  Alexander 
M*CaUtm,  draper,  of  Dunedin,  deceased. 

The  bill  alleged  that  M'Callum,  at  the  time  of  his  death, 
was  indebted  to  the  Plaintiff  in  the  sum  of  ^£730  Us.  fid., 
for  goods  sold  and  delivered  and  money  lent ;  that  M'CaUwn 
died  intestate,  and  that  his  widow  (the  Defendant)  Margant 
M*  Galium,  subsequently  possessed  herself  of  the  estate  of 
the  deceased,  under  letters  of  administration  granted  to 
her  by  the  Supreme  Court  of  Victoria ;  that  the  deceased 
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left  property  to  a  considerable  ftmoiint — ^more  than  sofiB-  ^^^ 

cient  to  pay  the  claims  of  the  Plaintiff  and  the  other  credi-  M^LAcmjjr 

tors;   and  that  the  Defendant  had  refosed  to  paj  the  ^*q^j^^ 
Plaintiff's  demand. 


The  answer  of  the  Defendant  stated,  vUer  o/to,  that  she 
had  not  jet  been  constituted  the  legal  representative  of 
the  intestate,  because  she  had  not  taken  oat  letters  of 
administration,  although  she  had  possessed  herself  of  the 
estate.  From  the  eTidence  it  speared  that  the  Defendant 
had  obtained  an  Order  of  this  Coort  for  the  grant  of  letters 
of  administration  to  her,  bat  that  sach  letters  had  not  been 
taken  out. 

The  suit  now  came  on  for  hearing. 


SimUmemL 


Mr.  Moore  for  the  Plaintiff. 


Ar^mt€mf, 


Mr.  Bvnny,  for  the  Defendant — ^The  bill  most  be  dis- 
missed, with  costs.  There  is  nothing  to  shew  that  the 
intestate  was  possessed  of  any  estate  within  the  jurisdic- 
tion. The  letters  of  administration,  though  applied  for, 
were  not  taken  out,  and,  therefore,  there  is  no  person 
before  the  Court  over  whom  the  Court  has  any  jurisdiction. 
Smow  V,  Milman  (y),  Jones  v.  Howells  {z),  Cldand  v.  Cldand  (a), 
Cnoior  v.  Bobinson  (b),  Logan  v.  Fcdrlie  (c),  HarrUon  v.  Har- 
mon (d),  Williams  on  Executors,  5th  ed.,  p.  248. 

Mr.  Moore,  in  reply. — In  a  notice  issued  in  February 
last  by  the  Defendant  to  the  creditors  of  the  intestate, 
requesting  them  to  send  in  their  claims,  as  she  desired  to 
wind  up  the  estate  as  soon  as  possible,  she  intimated  that 
letters  of  administration  were  granted  to  her  in  Noyember, 


(y)  2  Sim.,  241. 

(<)  2  Hare,  342. 

(«)  Dml  Chy.  Pmc,  220. 


(b)  14  Beay.,  589. 

(c)  2  S.  &  S.,  284. 
(cQ  4  No.  Cas.,  465. 
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1864.         1868.    Under  these  circumstances,  the  creditors  have  no 
M'Lachlan    opportunity  of  obtaining  letters  of  administration. 


M'Gallitm. 
Judgment. 


Mb.  Justice  Moleswobth  :— - 

The  grant  of  administration  in  this  Court  is  conditional; 
and  unless  the  person  obtaining  it  enters  into  the  necessaiy 
security  and  complies  with  the  rules,  the  Order  is  of  no 
avail.  The  general  principle  is  that  this  Court  vrill  not 
entertain  an  administration  suit  until  there  is  a  full  per- 
sonal representative  before  the  Court ;  and  the  obtaining 
an  order  for  letters  of  administration,  and  not  acting  upon 
it,  does  not  constitute  a  full  personal  representative. 

Notwithstanding  this  objection  was  taken  by  the  answer, 
and  the  difficulty  was  apparent  from  the  beginning,  the 
Plaintiff  has  not  thought  fit  to  seek  to  amend,  but  has 
improperly  forced  on  the  case  to  a  hearing.  However,  I 
will  permit  the  case  to  stand  over,  the  Plaintiff  paying 
the  costs  of  the  day  in  order  to  give  the  Plaintiff  the  option 
of  submitting  to  the  bill  being  dismissed  without  costs, 
or  of  taking  out  administration,  and  amending  his  bill 
stating  that  £Eict  and  alleging  that  the  Defendant  received 
assets  and  made  disbursements,  and  seeking  an  account 
of  how  she  stands  in  reference  to  the  estate  of  the 
deceased.  The  Plaintiff  may  be  allowed  until  Thursday 
to  make  his  choice. 
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LAVEZZOLO  V.  The  MAYOR,  COUNCILLORS  and 

BURGESSES  of  DAYLESFORD.  Auguit  80. 

8epL  5,  15. 

lyLOTION  by  the  Defendants  to  dissolve  an  injunction  Where  a  street 

obtained  by  the  Plaintiff  to  restrain  the  Defendants  from  j^^^u^^^ 

prosecuting  municipal  works  in  the  formation  of  the  levels  paved,  it  is 

of  certain  streets  in  Daylesford,  by  which,  it  was  alleged,  upon  a  Mmd^ 

access  to  the  Plaintiff's  property  would  be  rendered  less  con-  ^V^  Cooncil 

^  ^.  ,  .        ,  .         ,  to  fix  its  level 

Tement,  and  his  property  depreciated  m  value.  under  the  Act 

No.  184,  sec 
281,  before 
The  bill  stated  that  the  Plaintiff  was  the  owner  of  a  altering  its 

pnbhc-hoase  situate  at  the  junction  of  Camp-street  and  ®^    ^°^ 

Albert-street,    Daylesford,   the  principal  story  of  which      Thernle 

opened  upon  Camp-street,  but  the  basement  story  of  which  rial  facts  muBt 

public-house,  owing  to  the  difference  between  the  levels  of  J®  ^^^^* 

the  two  thoroughfares,  opened  directly  upon  Albert-street';  obtaining  ex 

that  in  May,  1864,  the  Defendants  declared  their  intention  f^^^H^", 

to  raise  the  level  of  Albert-street  to  such  a  height,  and  so  ^  one;  but 

close  to  the  wall  of  Plaintiff's  public-house,  as  to  almost  ^^^^  ^^^  ^ 

wholly  block  up  the  doors  and  windows ;  that  they  actually  5^7  ^*  *??  v 

began  the  work,  but  stopped  on  the  Plaintiff  objecting  prolixity 

that  they  had  not  given  proper  notice;  that  nevertheless  J^^^^^*^ 

they  designed  to  carry  out  their  intentions,  and  on  the 

12th  July  commenced  to  alter  the  level  of  Camp-street  by 

raising  it  to  such  a  height  as  would  necessitate  the  raising 

of  the  level  of  Albert-street ;  and  the  bill  averred  that  the 

Defendants  had  never  taken  the  necessary  steps  under  the 

Act  No.  184,  sec.  281,  et  seq.,  to  fix  the  levels  of  the  street 

in  question. 

The  answer  stated  that  on  the  31st  March,  1863,  the 
levels  were  fixed  by  resolution  of  the  then  Daylesford 
Municipal  Council ;  that  in  the  August  following  a  foot- 
path on  the  side  of  Camp-street,  opposite  Plaintiff's  house, 
was  formed  and  gravelled  according  to  those  levels  ;  and 

W.W.Aa'B.  vol.1. EQ.  T 
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that  in  April,  1863,  when  the  Plaintiff  contemplated  build- 
ing his  house,  the  levels,  according  to  which  the  Defendants 
now  intended  to  construct  the  streets,  were  furnished  to 
him  by  the  town  surveyor ;  and  that  the  Plaintiff  bailt 
with  notice  of  such  intended  levels. 

The  bill  and  answer  were  respectively  verified  by  affi- 
davit. 

The  affidavits,  in  reply,  filed  by  the  Plaintiff  for  the 
purpose  of  opposing  this  motion,  stated  that  the  footpath 
referred  to  in  the  answer  was  made  by  a  private  person 
for  a  temporary  purpose ;  and  that  in  December,  1863,  the' 
council  decided  that  the  permanent  level  of  Gamp-street 
should  be  three  feet,  and  not  six  feet,  as  at  present  pro- 
posed, above  the  natural  level. 


Arffument.         Mr.  J.  W,  Siephm,  for  the  Defendants,  in  support  of  the 
motion. 


Mr.  AtUiM,  for  the  Plaintiff,  wnJtra. 


Cur,  ado,  vuU, 


September  15. 
Judgment, 


Mr.  Justicb  Moleswobth  : — 

The  injunction  in  this  case  is  to  restrain  the  municipal 
authorities  of  Daylesford  from  altering  the  level  of  Gamp- 
street,  so  as  to  incommode  the  Plaintiff's  house,  until  the 
level  of  that  street  be  fixed  under  the  Act  No.  184,  sec. 
281,  ^. 


In  Palmer  v.  Service  (e\  under  the  "  Road  Act"  16  Vic, 
No.  40,  the  Court  expressed  an  opinion  that  the  Central 


W  Sup.  Ct.  Vie,,  1860. 
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Road  Board,  under  words  authorising  them  to  improve       ^^^^^ 
and  manage  roads,  might  change  the  levels.     The  first     Lavrzzolo 
"  Municipal  InstUutUms  Act,*'  18  Vic.,  No.  16,  sec,  27,  gave    rp^^j  Matob, 
the  municipalities  power  to  manage  roads.    A  similar  Act       &o.  op 

as  to  municipalities,  after  1st  October,  1868,  No.  184,  came         

into  operation  from  that  date,  and  in  that  Act  there  is  no  ^^weiU. 
limitation  as  to  power.  Clause  249  includes  among  per- 
manent works  "  the  raising,  lowering,  and  alteration  of 
**  the  ground  or  soil  of  streets  of  which  the  level  shall  not 
"have  been  previously  fixed,  as  herein  provided;"  and 
the  subsequent  sections  give  persons  who  may  be  injured 
by  such  permanent  works  a  power  of  being  heard  before 
the  council,  and  an  appeal  to  the  Board  of  Land  and 
Works.  Clause  260  gives  the  management  of  streets  to 
the  council.  Clause  263  authorises  the  council  from  time 
to  time  to  cause  all  streets  to  be  paved,  &c.,  and  the  ground 
or  soil  to  be  raised,  lowered,  'or  altered,  as  they  think  fit ; 
and  to  make  footways,  and  to  repair  such  streets  or  foot- 
ways ;  followed  by  a  pirovision,  "  that  the  ground  or  soil  of 
**  any  street  whereof  the  level  has  previously  been  fixed,  as 
"  hereinafter  provided,  shall  not  be  raised  or  altered  save 
"  so  as  to  conform  to  such  level."  Clause  277  directs 
persons  laying  out  new  streets  to  give  notice  to  the  council, 
in  order  that  the  level  may  be  fixed  by  it.  Clause  278 
authorises  the  municipal  surveyor  to  fix  the  level,  subject 
to  appeal.  Clause  279  provides  that,  in  default  of  the 
council  acting,  the  owner  may  lay  out  at  any  level  he 
thinks  fit,  and  the  council  are  made  liable  for  damages 
caused  by  subsequent  alteration.  Clause  280  imposes 
a  similar  liability  on  the  owner  laying  out  without  notice 
given,  as  provided  in  clause  277.  Clause  281  directs  that 
"  two  months  at  least  before  fixing  the  level  of  any  street 
"  which  has  not  become  a  public  highway,  or  any  street 
"  which  has  not  theretofore  been  levelled  or  paved,  the 
**  council  shall  give  notice  by  advertisement  of  their  inten- 
"  tion  to  fix  the  level  thereof,  which  notice  shall  refer  to 
"  plans  of  such  intended  work,  and  shall  specify  a  place 

I  2 
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^^^^^      "  where  such  plans  may  be  seen,  and  a  time  when  and 

Layxzzolo     "  place  where  all  persons  interested  in  such  intended 

Thb  Matob    "  ^^^^  ^^7  b®  heard  thereupon."     Clause  283  provides 

&c.  OF        for  hearing  objections  by  the  council ;  and  clanse  288,  for 
Datlesfobd.  1  .    .,. 

appeal  to  the  quarter  sessions. 

JMdffmemt. 

The  bill  and  yerifying  affidavits  in  this  case  state,  that 
in  1862,  the  Plaintiff  built  a  public-house,  two  stories 
high,  at  the  intersection  of  Camp  and  Albert  streets,  then 
public  highways,  which  have  never  yet  been  levelled  or 
paved;  that  the  council  intended  to  raise  the  ground  of 
Albert-street,  so  as  to  obstruct  the  use  of  Plaintiff's  lower 
story,  and  had  begun  to  raise  the  level  of  Camp-street»  so 
as  to  make  their  intended  elevation  of  Albert-street  neces- 
sary ;  and  that  the  council  had  never  taken  the  steps  pre- 
scribed by  the  Act  to  fix  the  level  of  either  street 

The  main  question  with  which  I  have  to  deal  is,  whether 
it  is  obligatory  upon  the  council  to  fix  the  level  of  Camp- 
street  under  sec.  281, before,  in  fact,  altering  its  level;  and 
upon  careful  consideration  of  the  Acts,  I  think  it  is  not 
The  previous  ''  Municipal  Act "  gave  unlimited  powers  of 
varying  the  levels  of  streets,  and  so  expressly  sec.  263  of 
the  present  Act,  gives  the  same  power  from  time  to  time 
to  be  exercised.  Clause  281  directs  something  to  be  done 
before  fixing  the  level,  but  that  is  not  an  implied  direction 
to  fix  the  leveL  Great  hardship  may  be  inflicted  on  indi- 
viduals by  variations  of  the  levels  of  these  streets ;  but 
clauses  249,  Ac,  afford  a  protection  not  adverted  to  in 
argument  The  fixing  a  level  might  produce  great  public 
inconvenience — for  when  once  the  level  of  a  street  is  fixed, 
I  apprehend  that,  however  important  and  desirable  it  might 
be  to  make  an  alteration  in  that  le^el,  if  a  single  dissen- 
tient in  that  street  objected  to  that  alteration,  it  could 
only  be  done  by  a  private  Act  of  Parliament  I  therefore 
think  it  very  material  that  the  council  should  be  left  a 
discretion  as  to  whether  they  will  ever  do  that  irreparable 
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act  or  not    In  order  to  dissolve  the  present  injunction  it      ,^5^^ 
is  not  necessary  for  me  to  say  whether,  if  a  street  be  in     Laybzzolo 
£ict  levelled  and  paved,  the  level  can  afterwards  be  altered.    ^^^  matob, 

&0.   09 

The  Defendants*  answer  and  affidavits  on  both  sides         

brought  forward  several  facts  not  disclosed  by  the  Plaintiff     J^td^meni. 

originally.     The  former  municipal  council,  in  1863,  came 

to  a  resolution  as  to  the  level  of  Camp-street,  including 

the  part  in  dispute  ;  and  the  Plaintiff,  before  building  his 

house,  advised  with  the  officers  of  the  council  as  to  that 

level,  and  alleges  that  he  built  according  to  it,  and  that 

the  contemplated  works  are  a  deviation  from  it — ^higher 

than  it     The  Defendants,  on  the  other  hand,  insist  that 

the  contemplated  works  are  conformable  to  the  resolved 

leveL    A  footway  was  made  by  some  individuals  at  the 

opposite  side  of  the  way,  conformable  to  that  resolved 

lerel,  according  to  the  Defendants'  view,  and,  as  they  say, 

mider  their  direction. 

The  principal  discussion  in  this  case  has  related  to  this 
question,  which  has  sprung  out  of  the  original  question 
raised,  and  has  been,  not  so  much  as  to  the  obligation  of 
the  council  to  fix  the  levels,  but  as  to  whether  or  not  the 
Plaintiff's  house  has  been  built  in  conformity  with  the 
levels  fixed  by  the  prior  council. 

It  has  been  insisted  before  me  that  the  Plaintiff 
brought  forward  his  case  with  such  a  suppression  of 
material  tBLCts  upon  obtaining  this  ex  parte  injunction, 
that  it  should  be  discharged  on  that  ground.  I  have 
referred  upon  this  point  to  Hilton  v.  Lord  Granville .(/), 
EemphiU  v.  M'Kenna  (g),  and  DalglUh  v.  Jarvie  (h).  The 
bill  states  that  the  Defendants  allege,  but  the  Plaintiff 
denies,  that  the  level  of  Camp-street  has  been  already 
fixed  by  the  former  council ;  that  Plaintiff  submits  that 

(/)  4  Beav.,  130.  (jg)  2  Con.  &  L.,  76. 

(h)  2  Mac.  &  a,  231. 
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1864.        the  former  council  had  no  power  to  fix  the  level  of  any 

Layezzolo     street,   and   even  if  it  had,  the   present  council  is  not 

Thb  Matob    ^^^^^  ^y  ^^y  S'lch  fixing ;    but  the  present  council  is 

&c.  OF        bound,  if  it  intends  to  alter  the  level,  first  to  fix  the  future 

■  level.    The  fact  of  the  former  resolution  is  sufficiently 

Judgment,  adverted  to,  and  I  concur  in  the  view  that  it  did  not  bind 
anybody  as  to  the  permanent  level.  The  actual  level  of 
the  Plaintififs  house  in  regard  to  the  proposed  change 
would,  -in  my  view,  bind  nobody,  but  might  have  influence 
as  to  granting  an  injunction;  but  the  facts  remain  alto- 
gether in  dispute.  I  do  not  think  the  footway  such  an 
approach  to  levelling,  in  fact,  as  to  raise  the  effSect  of  such 
actual  levelling,  or  possibly  to  influence  the  granting  an 
injunction.  This  rule,  that  all  material  facts  must  be 
brought  forward  on  obtaining  ex  parte  injunctions,  is  a 
useful  one ;  but  care  must  be  taken  *not  to  carry  it  too  fiir, 
by  which  an  enormous  amount  of  prolixity  would  be  pro- 
'  duced.  If  parties  are  to  state  every  fact  which  may  by 
ingenuity  afterwards  be  held  to  be  material,  there  is  no 
knowing  to  what  a  degree  of  prolixity  such  a  course  would 
lead.  I  think,  on  the  whole,  I  should  not  discharge  the 
injunction  as  on  the  ground  of  material  facts  having  been 
suppressed  in  obtaining  it ;  and  I  shall,  therefore,  follow 
the  ordinary  mode  of  letting  the  costs  of  this  motion  be 
costs  in  the  cause. 

Injunction  dissolved.     Costs  to  be  costs 
in  the  cause. 


CASES  IN  EQUITY.  119 


EVANS  V.  GUTHMDGE.  ^      ^^  10, 22. 

pp  Septle,  i  15. 

X  HIS  Suit,  which  is*  reported  upon  the  original  hear-  js,^  m.,  S^  L,, 

ing  (3  Wj.  &  W.,  Eq.  88),  now  came  before  the  Court  upon  ^^^®^JJ 

exceptions  to  the  Master's  Report.  for  making  a 

particular 
railway,  pro- 
By  the  decree  of  the  8rd  August,  1863,  it  was  referred  vided  by  their 
,      ^_  ,         ,.  1.        1  n  deed  of  part- 

to  the  Master  "  by  taking  an  account  of  such  net  profits  to  nership,  dated 

"  ascertain  a  sum  equal  to  the  tenth  part  of  the  net  profits  J^"lw^ 

"  of  the  contract  entered  into  with  the  Board  of  Land  and  should  receive 

«  Works,  bj  articles  dated  July  23,  1868,  from  the  com-  ^n^^jp 

£100  per 
month  for  the 
ue  of  the  railway-plant,  &c,  helonging  to  him,  and  bronght  npon,  and  then  employed 
in  making  the  railway,  and  after  the  completion  of  the  railway  snch  plant,  &c., 
shoold  revert  to  and  continue  the  sole  and  absolute  property  of  L.  In  this  part- 
nenhip  X.  was,  in  fact,  a  trustee  for  N,  k  R,  Q.  Sr  Co,  After  this  deed,  fi'eeh 
plant  was  bought  and  intermixed  with  the  old,  andf  both  the  old  and  fresh  plant 
repaired.  By  a  deed  of  21st  March,  1860,  the  partnership  between  E.,  if.,  Sf  L, 
was  dissolved,  and  a  fresh  partnership  entered  into  between  X.  and  TT.,  and  it  was 
ta/«*  alia  provided  that  the  plant,  &c.,  then  upon  the  railway,  should  be  valued,  the 
plant  be  assigned  to  W.,  and  the  amount  of  valuation « be  paid  to  the  trustees  of  N,  ^ 
J2.  (7.  4*  Co.'s  estate ;  and  by  the  same  deed  jB.  and  M,  assigned  to  W.  their  shares  in 
the  contract;  and  Z.,  with  consent  of  N,  Sf  B.  O.  Sf  Co.,  and  the  trustees  of  their 
estate,  assigned  to  W,  the  plant,  &c.,  then  being  npon  the  railway.  In  taking  an 
acoonnt  of  the  net  profits  of  the  contract,  the  Master  excluded  from  the  disbursements 
on  account  of  the  contract,  the  sum  of  £76,857  12«.  Id.,  paid  for  the  purchase  and 
repur  of  plant  up  to  the  2l8t  March,  1860,  and  charged  the  contract  only  with  a 
rental  for  plant  of  £100  per  month,  amounting  to  £1,500.  On  exceptions  to  his  report, 
Ueli,  that  in  ascertaining  the  profits  of  the  contract,  neither  the  Master  nor  the 
Coort  ^ould  depart  from  the  rights  defined  by  deed,  or  receive  any  parol  evidence  to 
▼ary  them.  That  under  the  deed  of  December,  1858,  L.  was  under  no  obligation  to 
><ipply  additional  plant,  but  that  the  deed  of  March,  1860,  treating  the  plant,  &c.,  at 
that  date  as  the  property  of  L.,  and  not  of  E.,  AT.,  4*  L.,  was  conclusive  upon  the 
parties;  that  all  expenses  of  repairing  plant,  prior  to  24th  December,  1858,  and 
incnrred  with  his  approbation  subsequently  to  that  date,  should  be  borne  by  L. ;  and 
exceptions  overruled.  «_^_«_ 

■S.,  JIf.,  4*  L.,  partners  in  a  contract,  .dissolved  partnership,  and  E.  and  3£.  retired 
from  the  contract.  By  the  deed  dissolving  the  putnership,  it  was  provided  that  E. 
and  Jf.  should  each  by  L.'8  bond  be  secured  a  sum  equal  to  one-tenth  of  the  profits  of 
the  contract  throughout,  and  be  indemnified  against  losses.  L,  was,  in  fact,  only  a 
trustee  for  others.  Subsequently  X.  was  removed  as  trustee,  and  W.  appointed  in  his 
place,  L*9  bonds  being  given  up  by  E.  and  M.  on  their  obtaining  a  covenant  fsom  W, 
to  pay  and  do  that  which  X.  was  bound  by  his  bonds  to  pay  and  do.  The  contract 
being  completed,  E.  and  M,  filed  a  bill  against  W.  and  his  cestui  que  trustent  for  an 
account  and  payment  of  a  sum  equal  to  one-tenth  of  the  profits. 

Meld,  that  S.  and  M.  were  only  entitled  to  a  personal  decree  against  W.,  and  not 
against  the  parties  ultimately  liable  to  indemnify  him. 
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^^^^  '*  mencement  to  the  completion  of  the  said  contract,  8nd 

Eyavs  "  payable  to  the  Plaintifb  respectively  under  the  deed  of 

GiTTH&iDax.  "  ^arch  21,  1800,  to  which  the  Defendant  James  WM  is 

"nowHable." 

The  Master,  bj  his  Report,  found  that  the  net  profits  of 
the  contqCct  from  its  commencement  to  its  completion 
were  £97fiS4:  0«.  Id.,  and  that  the  snm  of  i&9,758  Ss.,  being 
equal  to  one-tenth  of  such  profits,  was  the  amount  payable 
to  each  of  the  Plaintiffs  under  the  deed  of  March,  1860. 

To  this  Report,  the  Defendants  Hawthomy  WhUney  and 
CopeUmd,  excepted,  on  the  ground  that  the  Master  had 
wrongly  excluded  from  the  disbursements  on  account  of 
the  contract  £76,887  19*.  Id.,  paid  for  the  purchase,  con* 
struction  and  repair  of  plant  used  in  the  execution  of  the 
contract  prior  to  the  dlst  March,  1860,  and  in  lieu  thereof 
included  amongst  such  disbursements  the  sum  of  £1,500 
for  the  hire  of  plant  from  the  d4th  December,  1858,  to  the 
dlst  March,  1860 ;  and  that  the  net  profits  should  conse- 
quently have  been  found  at  £dd,146  1«.,  instead  of 
£07,534  Os.  Id. 

The  £eusts  of  the  case  sufficiently  appear  from  his  Honor's 
judgment 

Afffumeni.         ^*  «^*   ^-  Stephen  and  Mr.  WM  in  support  of  the 

exceptions. 

Mr.  Hobroydy  for  the  Plaintiffs,  in  support  of  the  Master's 
Report 

Mr.  AtkiM  for  the  Defendant  James  WM. 


Ciar.  ad».  vuU. 


CASES  IN  EQUITY.  121 

Mb.  Jusncs  Moleswobth  :«-  ^^^ 


This  case  comes  before  me  on  exceptions  to  the  Master's 
Beport,  under  a  decree  directing  him  "hj  taking  an  account 
of  such  net  profits  to  ascertain  a  sum  equal  to  the  tenth  *^_  ' 
part  of  the  net  profits  of  the  contract  entered  into  by  Judgment. 
articles  of  agreement  dated  July  92,  1868»  from  the  com- 
mencement of  the  said  contract  to  the  completion,  payable 
to  the  Plaintiffs  under  the  deed  of  the  31st  day  of  March, 
1860,  in  the  pleadings  mentioned,  to  which  the  Defendant 
James  WM  is  now  liable." 

The  question  raised  by  the  exceptions  generally  is, 
whether  the  cost  of  the  purchase,  making,  and  repairing  of 
the  plant  used  in  the  contract,  which  was  for  making  a 
railway  embankment,  cuttings,  &c.,  prior  to  March  21, 
1860,  should  be  charged  against  the  profits,  and  the  diffe- 
rent exceptions  are  pointed  to  different  portions  of  this 
entire  cost. 

The  bill,  paragraph  17,  had  charged  that  plant  the  pro- 
perty of  N.  and  B.  GtUhridge  4r  Co.,  had  been  used  by  the 
firm  of  EvanSf  Merry  4r  Co,,  for  a  rent  of  £100  per  month, 
according  to  an  agreement,  December  24, 1858,  but  that 
the  cost  price  of  the  said  plant  had  been  improperly  debited 
in  the  books  of  Evans,  Merry  4r  Co.  against  them,  thus 
specially  calling  the  attention  of  the  Defendants  to  the 
contents  of  the  deeds  as  to  plant,  and  the  rent  payable  for 
it;  but  no  point  was  made  in  the  answers  as  to  the  deeds 
referred  to  not  truly  representing  the  actual  bargain ;  no 
such  question  was  debated  at  the  hearing;  and  the 
decree  expressly  refers  to  a  deed  of  March  21,  1860, 
which  recites  all  the  others,  as  determining  the  rights  of 
the  parties ;  so  that  I  do  not  think  the  master  or  I,  in 
proceeding  upon  the  decree,  should  at  all  depart  from 
the  rights  defined  by  deed,  or  receive  any  parol  eyidence 
to  vary  them. 
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1864. 

Eyanb 

QvrnBiDaB. 

Judgment* 


The  work  on  the  contract  commenced  July,  1858,  mider 
articles  of  agreement  between  Messrs.  Evans^  Merry  and 
lAttle,  by  which  the  shares  were  fixed — Evans  and  Merry 
each  one-tenth,  lAtUe,  eight^tenths.  LUUe  was  to  deposit 
£80,000  with  Government  as  security,  and  be  allowed  it, 
with  interest,  as  a  charge  on  the  partnership  funds :  and 
should  supply  further  capital  to  be  similarly  charged ;  was 
to  have  all  the  financial  management  of  the  partnership^ 
sign  all  drafts,  &c.,  receive  all  moneys,  &c, ;  Evam  and 
Merry  to  have  the  management  of  the  workyig  busiuess, 
receiving  salaries  from  partnership  funds  for  doing  so. 
LMe  really  represented  certain  capitalists.  In  the  work- 
ing of  the  contract,  plant,  consisting  of  tools,  carts,  car- 
riages, horses,  &c.,  were  from  time  to  time  supplied  bj 
Chdfmdge  ^  Co.,  whom,  principally,  JJjUle  represented,  and 
brought  into  use,  repaired,  replaced,  &c.  The  horses, 
from  a  rough  calculation  I  have  made,  were  about  in  value 
one-tenth  of  the  entire.  Some  expenses  for  repairs  were 
incurred  prior  to  December,  24, 1858.  At  that  date  a  deed 
was  executed  between  the  same  three  partners,  Evan», 
Merry  and  Litlle.  It  provided  that  LUtUy  beside  the  deposit 
of  £30,000,  should  bring  in  capital  not  exceeding  £50,000 
necessary  for  the  contract.  In  article  7  it  was  provided 
that  LMe  should  receive  from  the  entire  net  profits  of  the 
partnership,  as  a  debt  due  from  it,  the  sum  of  £100  per 
calendar  month  for  the  use  of  the  railway  plant,  chattels, 
and  effects  belonging  to  him  and  brought  upon,  and  then 
employed  in  making  the  said  line  of  railway  and  works, 
and  for  the  use  of  all  and  singular  the  chattels  and  effects 
belonging  to  him  then  in  and  about  the  office,  such  sum  of 
£100  a  month  to  be  paid  before  any  division  of  profits  took 
place ;  and  after  the  completion  of  the  said  railway  and 
works,  or  the  termination  ef  the  said  contract,  the  said 
railway  plant,  chattels  and  effects  should  revert  to  and 
continue  (he  sole  and  absolute  property  of  the  said  Liide ; 
but  in  the  meantime  the  said  partnership  should  be  enti- 
tled to  the  use  of  the  said  railway  plant,  chattels  and 
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effects,  and  the  partnership-HSubject  to  the  right  of  the  ^®^- 
Board  of  Land  and  Works,  a  lien  oyer  the  said  plant,  &c.  Eyaks 
—be  the  hirers  thereof  only  from  the  said  Little^  at  the    q^j^hj^j, 

monthly  sum  or  recompense  aforesaid.    This  deed  then         

contained  a  stipulation  that  the  rent,  taxes,  and  repairs  of  ^*"^  ' 

offices,  salaries  and  wages,  &c.,  debts  and  interest  upon 
debts,  should  be  paid  out  of  net  profits.  It  further  con- 
tained proyisions  giving  LitUe  entire  control  of  the  financial 
concerns  of  the  partnership. 

Now,  according  to  this  deed,  I  think  it  clear  that  the 
plant  then  in  use  was  to  be  regarded  as  merely  hired  by 
the  partnership.  Its  prime  cost  and  all  expenses  and 
repairs  down  to  that  time  should  be  defrayed  by  lAttUy  or 
those  whom  he  represented,  and  the  partnership  be  charge- 
able with  the  rent  only ;  but  a  question  of  considerable 
difficulty  prises,  whether  the  expense  of  subsequent  repairs 
of  that  plant  should  be  borne  by  LitUe  or  the  partnership. 
The  forethought  of  persons  making  uncommon  bargains 
generally  provides  for  the  relative  liability  of  owner  and 
hirer.  On  this  subject  usage  supplies  the  place  of  fore- 
thought  as  to  common  bargains  for  land,  houses,  lodgings, 
carriages,  horses,  &c.,  and  there  is  a  great  want  of  authority 
on  the  abstract  question  between  owner  and  hirer,  and  no 
definite  bargain,  who  pays  for  repairs.  Story  on  Bailment, 
see.  383»  states  that,  by  the  civil  and  foreign  law,  the 
liability  is  thrown  on  the  owner.  This  is  qualified  by 
reference  to  local  usage,  sec.  888 ;  and  as  to  the  law  of 
England,  sec.  SOd,  he  speaks  very  doubtingly.  There  is 
one  part  of  this  plant — horses — as  to  which,  if  it  stood 
alone,  the  hirer  would  clearly  be  liable  by  Usage  to  find 
food,  stabling,  shoes,  &c.  One  cannot  from  the  law  as  to 
so  small  a  portion  of  the  plant  decide  the  point  as  to  the 
entire. 

On  the  whole,  looking  at  the  only  matters  legitimately 
before  me,  namely,  what  had  been  done  before  as  to  the 
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JudgmmU. 


1864.  ^  plant,  and  the  words  of  the  deed  of  December  d4,  1858, 1 
incline  to  think  that  all  expenses  of  repairing  plant  prior 
to  that  date,  and  incurred  with  his  approbation  subsequent 
to  that  date,  should  be  borne  by  lAule.  No  eyidence  of 
usage  on  the  subject  has  been  tendered.  I  should  say 
clearly,  if  the  rights  of  the  parties  depended  on  the  deed 
of  December,  1868,  IauU  was  under  no  obligation  to 
supply  additional  plant,  otherwise  than  as  financier,  at  the 
expense  of  the  partnership.  Although  by  the  partnership 
deeds  Little  was  appointed  financier,  his  actual  business 
seems  to  have  been  paying  the  labourers,  and  his  other 
duties  were  executed  by  Mr.  Bickard  Chdhfidg€y  who  ap- 
pointed a  bookkeeper  for  Evans^  Merry  4t  Co.,  and  directed 
the  manner  of  keeping  their  books,  and  instructed  the 
bookkeeper  as  to  preparing  accounts  between  them  and  his 
firm,  N.  and  E.  Ovihridge  d  Co.  This  firm  were  the  prin- 
cipal capitalists  represented  by  LUUs  as  a  partner,  and 
purchased  up  the  interests  of  others  successively.  They 
were  also  the  owners  of  the  plant  originally  used  by  Evanst 
Merry  4r  Co*,  and,  as  merchants,  supplied  the  necessary 
additions.  Mr.  B,  OtUhridge  further  held  a  power  to  accept 
bills  on  behalf  of  Evans,  Merry  4r  Co. 

The  contract  was  carried  on  after  December  34,  1858, 
the  old  plant  being  used  and  repaired ;  fresh  plant  being 
bought,  intermixed  with  the  old,  and  repaired;  books 
and  accounts  kept  without  any  reference  to  the  provisions 
making  Evans,  Merry  4r  Co,  mere  hirers  of  plant,  but 
treating  the  plant,  old  and  new,  as  their  property,  and 
debiting  them  with  the  price  of  additions  purchased  firom 
N.  and  E.  OtUhridge  4r  Co.,  and  in  some  instances  firom 
others. 

On  the  Slst  of  March,  1860,  three  several  deeds  were 
executed,  on  the  occasion  of  Mr.  Williams  advancing 
d6 10^00,  and  coming  into  the  concern  as  a  lender  of  that 
sum,  entitled  to  it  and  interest,  and  as  a  partner,  entitled 
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to  a  share  of  the  profits.    Ewxm  and  Merry  ceased  to  be      ^  1;^^ 
partners,  but  were  allowed  annuities,  and  to  have  a  tenth 
each  of  the  profits  of  the  contract  from  beginning  to  end. 

The  partnership,  as  regarded  the  Goyemment  and  public,         

became  WUlianu  jt  LUde^  the  former  being  entrusted  gene-  ^f^Hn"^^' 
nllj  with  the  partnership  property,  fiinds,  &c.,  and  the 
latter  representing  the  capitalists  OtUkridges  and  Webb,  or 
Messrs.  Hawthorne,  Whitney,  and  Copeland,  trustees  under 
a  tnist  for  creditors  of  the  Oaihridgea  and  WM.  One  of 
those  three  deeds  of  the  31st  March,  1860,  the  deed  of 
assignment  executed  bj  all  the  parties  in  this  cause,  is 
material  as  to  the  subject  now  before  me.  It  was  in  it 
stipulated  that  the  plant,  chattels,  and  effects  then  being 
npon  the  railway,  or  the  offices  or  premises  lately  occupied 
bj  the  firm  of  Evans,  Merry  4t  Co.,  should  be  valued  by 
some  competent  person  in  the  usual  manner,  and  that 
each  an  assignment  of  the  plant,  &c.,  as  thereinafter 
contained  should  be  made  to  WilUams,  and  that  the 
amount  of  such  yaluation  should,  on  the  completion  of 
the  contract,  less  certain  debts,  monthly  payments  to 
EwM,  Merry,  and  others,  and  interest,  be  paid  by  WiJlr 
yujoM  and  Little  to  Hawthorne,  WkUney,  and  Copeland,  as 
the  trustees  of  the  estate  of  N,  and  R,  OtUhridge  d  Co, 
The  same  deed  contained  a  formal  assignment  by  Evane 
and  Merry  to  WiUiams  of  their  shares  in  the  contract  for 
his  own  benefit,  subject  to  any  agreement  which  might  be 
made  between  WUliaam  and  Lit^tle  as  to  the  interest  or 
property  in,  or  title  to,  the  same;  and  another  formal 
assignment  by  LUtle,  with  the  consent  and  by  the  direc- 
tion of  Hawthorne,  Whitney,  Cqpdand,  OtUhridges,  and  WM, 
to  WilUams,  of  the  plant,  &c,,  then  being  upon  the  railway, 
Ac.,  to  hold  for  his  own  benefit  absolutely,  but  subject  to  any 
agreement  that  might  be  made  between  Williams  and  LitUs 
as  to  the  interest  or  property  in,  or  title  to,  such  plant. 

On  the  whole  this  deed  treats  the  plant,  &c.,  at  the 
time  of  its  date  as  the  property  of  Little,  representing  the 
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^^!^  capitalists,  not  as  the  property  of  Evans,  Merry,  and  IMe, 
and  transfers  it  to  WUUamSy  as  the  legal  depository  of  the 
new  £rm  of  WiUiams  S  LiUle.  It  is  conformable  to  the 
deed  of  the  d4tli  December,  1858,  in  treating  IMe  as 
theretofore  owner,  letting  plant  on  hire  to  Evans,  Merry  S 
Co.,  but  confounds  the  intermediate  plant  as  in  the  same 
position. 

The  value  of  the  plant,  at  March,  1860,  being  treated, 
and  properly,  for  the  purposes  of  our  accounts,  as  an 
outlay  then  incurred  for  the  contract,  and  the  value  of  the 
plant  at  the  close,  as  an  asset  of  the  contract,  I  do  not 
see  how  the  purchase  of  plant  in  the  interval  could  be 
regarded  as  outlay  during  the  interval.  It  has  been 
argued,  on  the  other  hand,  that  the  value  of  the  plant  was 
to  be  applied  partly  in  payment  of  debts  of  Evans,  Merry 
d  Co,  But  property  of  much  larger  amount  theretofore 
belonging  to  Evans,  Merry  S  Co.,  was  assigned,  subject  to 
the  same  debts ;  and  some  of  the  debts  were,  by  the  same 
deed,  treated  as  open  to  doubt,  as  to  which  of  the  parties 
they  should  be  ultimately  charged  against  The  deed 
contains  various  adjustments  between  the  parties,  and 
cannot,  I  think,  be  controlled  by  this  provision  for  debts, 
as  to  the  manner  in  which  it  treats  the  ownership  of  the 
plant  at  the  time  of  its  execution. 

So  far  as  the  question  involved  in  the  exceptions  relates 
to  the  purchase  of  plant,  I  think  it  decided  by  the  deeds, 
but  I  feel  considerable  doubt  and  difficulty  as  to  the 
repairs.  The  rent  of  £100  a  month  was  quite  inadequate 
compensation  for  the  use  of  the  plant,  feeding  the  horses, 
and  repairs.  But  the  deed  of  December,  1858,  was  an 
entire  bargain,  and  we  cannot  properly  isolate  this  item  to 
judge  of  its  reasonableness.  The  rent  being  totally  inade- 
quate even  as  interest  upon  purchase-money  of  plant,  I  do 
not  think  we  can  properly  bring  the  inadequacy  forward 
as  an  argument  for  charging  the  repairs  to  the  partner- 
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ship.  If  it  proTe  anything,  it  is  that  the  rent  for  plant  ^'f^ 
was  not  really  the  meaning  of  the  parties  to  the  deed ; 
but  in  that  aspect  we  must  reject  it  as  parol  evidence  to 
vary  the  deed.  A  similar  ohsenration  applies  as  to  the 
nuumer  in  which  the  partnership  books  were  kept,  and  ^ 
partnership  bills  being  given  for  purchased  plant.  Besides 
that,  I  do  not  think  there  is  evidence  to  bind  the  present 
Plaintiffs  from  the  books  or  the  dealings  of  Richard  Outhr 
ridge  by  their  cognizance  of,  or  acquiescence  in,  either. 
The  requisitions  from  the  Plaintiff  Evans  to  N.  and  B, 
Outkridge  d  Co,  for  various  additions  to  plant,  relate 
merely  to  the  liability  of  the  firm  of  Evana^  Merry  4r  Co. 
for  ihem — ^not  to  the  liability  of  the  latter  partners 
between  themselves;  so  as  to  purchase  from  others.  I  do 
not  think  the  letter  of  the  10th  December,  1858,  from  the 
bookkeeper  of  Evans,  Merry  d  Co.,  nominated  by  R.  Qvihr 
ridge,  to  lAttls  the  trustee  of  the  capitalists,  should  affect 
the  Plaintiffs.  On  the  other  hand,  the  Plaintiffs  have 
produced  some  letters  from  Richard  OtUhridge  to  them 
complaining  of  their  purchasing  plant  from  others  than 
his  house,  and  generally  speaking  as  dictator  upon  the 
subject  of  such  purchases.  These  have  been  used  as 
tending  to  prove  that  the  capitalists  were  to  be  at  the 
expense  of  furnishing  plant,  and  Evans  and  Merry  had  no 
interest  in  it.  As  to  this  argument,  I  think  the  letters 
should  be  referred  rather  to  Otdhridge,  as  principal  capi- 
talist, having  assumed  the  offices  and  powers  of  LitUe,  the 
partner,  and  trustee  of  the  capitalists,  and,  therefore, 
arrogated  the  powers  of  financier  against  the  working 
partners. 

"Vnth  considerable  hesitation  and  doubt  on  the  question 
regarding  repairs,  I  have  come  to  the  conclusion  that  the 
Master^s  decision  should  be  affirmed,  the  profits  treated  as 
£97,584  9«.  Id,,  and  the  exceptions  overruled  with  costs. 
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J^^^         The  cause  now  came  on  for  hearing  upon  further 
directions. 


Mr.  Bunny  and  Mr.  Holroyd,  for  the  Plaintiffs,  asked  for 

^^ !r  '     a  decree  for  payment  of  the  sums  found  due  by  the  Master's 

Argnment.  report,  with  interest  from  the  completion  of  the  contract 
\Mole8U3orthf  J. — ^As  to  interest  this  is  an  unliquidated 
demand,  and  it  is  not  usual  to  give  interest  until  ascer- 
tainment of  the  amount]  The  Plaintiff  are  also  entitled 
to  their  costs  since  the  original  hearing.  The  decree 
should  be  general  against  all  the  Defendants,  leaTing 
them  to  adjust  amongst  themselves  out  of  what  fund  the 
Plaintiff'  demand  should  be  satisfied.  AdUy  v,  Ths  TFA«t- 
stable  Company  (j),  Byls  v.  Haggis  (k),  Fearce  v.  OretwUk  (Q, 
BarOett  v.  Wood  (m),  Pledge  v.  Buaa  (n). 

Mr.  Atkins  for  the  Defendant  James  Webb.—U  Mr.  Webb 
is  liable  to  pay  the  Plaintiffs  the  amount  found  by  the 
Master,  the  trustees,  Hawthamj  Whitney,  and  Cqpeland, 
ought  to  indemnify  him,  and  pay  the  amount  out  of  the 
funds  in  their  hands.  Although  in  form  he  is  personally 
liable  to  the  Plaintiffs,  the  clear  intention  of  the  parties 
was  that  they  should  be  paid  out  of  the  proceeds  of  the 
contract,  which  are  in  the  hands  of  the  trustees.  Earl  rf 
Eipon  V.  Hobart  (o\  Oldaker  v.  Hunt  (p). 

Mr.  J.  W.  Stephen  and  Mr.  Webb  for  the  Defendants 
Hawthom,  Whitney,  and  CopeUmd, — ^The  right  of  the  Plain- 
tiffs was  upon  the  original  hearing  of  this  suit,  determined 
to  be  a  personal  one  against  the  Defendant  Webb  alone. 
There  is  no  evidence  in  this  suit  of  any  agreement 
between  him  and  the  trustees  for  any  indemnity,  or  that, 
in  fact,  the  trustees  have  any  funds    out  of  which  to 

(j)  17  Ve»„  315.  (»)  6  Jnr.,  N.S.,  695. 

(k)  IJ.  &  W.  234.  (o)  3  Myl.  &  K.,  176. 

(0   2  Hare,  286.  (p)  19  Beav.,  485.  S.C.  on  app. 

(m)  30  L.  J.  Chy.,  614.  6  De  G.  M.  &  G.,  388. 
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indemnify  him.  The  only  decree  that  can  now  be  made 
is  a  personal  one  against  WM,  or  the  bill  may  be  dis- 
missed without  prejudice  to  filing  another.  In  any  event 
the  trustees  are  entitled  to  their  costs  as  against  the 
Plaintiffs,  who  may  possibly  be  entitled  to  have  them 
oyer  against  WM. 
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ArffumeiU, 


Mr.  J.  W.  Stephen,  for'  the  Defendant  WUliamSi  asked 
that  the  bill  as  against  him  might  be  dismissed  with 
costs. 


Mr.  Bunny  in  reply. 


Cur,  adv.  vuU, 


Mb.  JusnoE  Moleswobth: — 

I  need  not  repeat  the  complicated  facts  of  this  case, 
which  I  have  had  several  times  to  state. 


September  15. 
Judgment. 


Before  2l8t  March,  1860,  the  Plaintiffs  were  in  partner- 
ship with  LUde  as  contractors,  the  last  being  alone  autho- 
rised to  receive  and  disburse  the  partnership  funds.  On 
the  formation  of  the  new  partnership  of  WilMams  d  Little, 
the  Plaintiffs  retired,  each  receiving  annuities  payable 
until  the  completion  of  the  contract,  being  secured  in  a 
sum  equal  to  the  tenth  of  the  profits  throughout,  and 
indemnified  against  losses ;  all  this  being  arranged  by  one 
of  the  deeds  of  the  21st  March,  1860  ;  and  the  only  secu- 
rity provided  for  the  Plaintiffs  being  the  bond  of  LiUle. 
LUtU  himself,  however,  was  in  both  arrangements,  though 
one  of  the  contractors  as  to  the  Government,  only  a 
trustee  for  others,  and  an  agent  paid  by  commission,  and, 
of  coarse,  to  be  indemnified  from  liability  under  the 
bonds.  The  interests  of  the  first  capitalists  by  assign- 
ments became  vested  in  the  two  Ouikridges  and  WM,  and 
these  being  in  embarrassed  circumstances  had,  in  Feb- 

W.  W.  k  JLB.  VOL.  I. — EQ.  K 
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ruary,  1860,  assigned  all  their  property  to  Haxcthom,  Whit- 
ney, and  Copeland,  but  remained  entitled  to  the  overplus, 


The  deed  of  21st  March,  1860,  provided  for  the  applica- 
tion of  the  funds  to  be  received  from  the  Government 
under  the  contract,  in  payment  of  the  debts  of  the  former 
partnership  and  partners  as  to  some,  expressly  leaving  the 
question  of  ultimate  liability  open.  If  the  overplus  were 
made  payable  simply  to  the  trustees  of  the  deed  of  Feb- 
ruary, there  should  be,  I  think,  no  doubt  that  they  should 
indemnify  LiUle  before  paying  the  creditors  of  the  Qti^ 
ridges  and  Webb;  but  the  deed  of  the  21st  March,  1860, 
made  the  interest  of  £45,000,  theretofore  retained  by  the 
Government,  payable  to  the  Gvthridges  and  Webb,  and 
directed  the  subsequent  proceeds  of  the  contract,  after 
various  specified  deductions,  to  be  in  trust  for  the  persons 

entitled  under  a  deed  of  the day  of ,  1869. 

As  to  this  last  provision,  a  question  has  been  started 
whether  it  means  a  trust  for  the  Ghahridges  and  WM,  who 
were  literally  the  persons  entitled  under  the  deed  of  the 

day  of ,  1869,  or  their  assignees,  the  trustees 

of  the  deed  of  February,  1860.  And  this  question  only 
seems  to  me  to  raise  another,  whether  LUUe  should  be 
idemnified  from  the  bonds  by  the  Outhridges  and  WM,  or 
by  their  assignees. 


By  a  deed  of  the  8th  July, 
a  new  relation,  substituted 
affairs  of  Williams  and  Ldttley 
the  Plaintiffs  to  pay  and  do 
by  bond  to  pay  and  do ;  and 
and  thereupon  Webb  would 
in  the  same  manner  as  Little 


1861,  Webb  was  brought  into 

for  Ldttle  as  managing  the 

and  giving  his  covenant  to 

that  which  Little  was  bound 

Little's  bonds  were  given  up, 

be  entitled  to  be  indemnified 

theretofore  was. 


The  bill  in  this  case  alleged  that  the  ChUhridges  had  by 
fraudulent  representations  induced  the  Plaintiffs  to  exe- 
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cute  the  deed  of  the  21st  March,  1860,  and  accept  the 
personal  security  of  Little  first,  and  afterwards  Webb,  It 
prayed  accounts  between  the  parties  in  all  complications, 

and  pajnients  of  the  share  of  the  profits  to  the  Plaintiffs         

by  the  Defendants  respectively  ;  that  the  deed  of  the  21st  ««^"»«»  • 
of  March,  1860,  should  be  set  aside  for  fraud,  as  between 
the  Plaintiffs,  Guthridges,  Webb,  Hawthorn,  &c.,  and  that 
Plaintiffs  should  have  a  lien  on  the  funds  payable  by 
Government.  After  the  argument  of  a  motion  to  dissolve 
an  injunction,  I  held  that  the  alleged  fraud  of  the  GtUh- 
ridffes,  if  proved,  would  not  avoid  the  deed  as  to  Hawthorn, 
&c.,  and  therefore  discharged  the  injunction.  The  Plain- 
tiffs then  by  notice  abandoned  so  much  of  the  relief 
sought  as  impeached  the  deed  of  the  21st  March,  1860, 
and  claimed  a  lien  on  the  funds,  and  sought  and  obtained 
a  decree  for  an  account  of  the  sums  equal  to  a  tenth  share 
of  the  profits  payable  by  Webb  to  them. 

No  case  was  ever  attempted,  nor,  as  I  at  present  think, 
could  have  been  successfully  urged,  for  the  Plaintiffs  to 
get  at  the  parties  ultimately  liable  to  indemnify  Wehb 
through  him;  but  I  thought  the  other  parties  should 
properly  be  kept  before  the  Court  during  the  accounts 
against  Webh,  so  as  to  preclude  them  from  disputing 
against  Wdh  the  propriety  of  any  demand  recovered  by 
the  Plaintiffs ;  and  subsequently  in  the  oflfice,  Hawthorn, 
kA,,  have  been  the  principal  litigants  with  the  Plaintiffs. 
I  have  now  no  materials  to  decide  liability  between  Webb 
and  the  co-defendants.  No  account  has  been  taken  of 
payments  to  the  different  creditors  provided  for  by  the 
deed  of  March,  1860. 

In  passing,  I  may  say  that  I  think  the  Master  under 
the  decree  should  have  given  Webb  credit  for  any  pay- 
ments to  creditors  of  the  Plaintiffs  provided  or  warranted 
by  that  deed ;  and  I  act  on  the  assumption  that  there 
were  no  such  payments.     Reverting  to  my  lack  of  infor- 
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mation,  I  have  no  eyidence  where  the  funds  which  should 
he  applied  to  indemnify  Webb  are — ^whether  with  the 
Goyernment,  the  Bank  of  New  South  Wales,  WiUiams,  or 
the  trustees  of  the  deed  of  Fehruary,  1860,  or  elsewhere. 

On  the  whole,  I  do  not  feel  mjself  warranted  in  decree- 
ing anything  but  payment  by  Webb  personally.  I  think 
he  should  further  be  charged  with  interest  at  eight  per 
cent,  from  the  date  of  the  Master's  report,  and  with  the 
Plaintiffs'  costs  of  the  accounts  in  the  Master's  office  and 
of  this  hearing.  The  parties  ultimately  liable  insist  that 
they  can  be  reached  only  by  further  litigation,  and  those 
not  so  liable  had  no  interest  in  the  accounts,  so  I  think 
all  the  Defendants  should  be  left  to  abide  their  costs  of 
the  accounts,  and  of  this  hearing. 


I  wish  to  notice   some  arguments  which  have   been 
offered  from  the  language  of  the  deeds.     The  words  in  the 

deed  of  the day  of ,  1869,  "  subject  to  the  claims 

"  and  demands  of  the  Government  of  Victoria,  under  the 
"  contract,  and  to  the  claims  and  demands  of  the  said  Evans 
"  and  Merry  under  the  said  partnership  deed  of  the  24th 
"  December,  1858 ;"  give  no  lien  to  the  Plaintiffs.  They 
practically  meant  that  Lii^  should,  before  accounting 
with  the  Guthridges  and  Webb,  indemnify  himself  from  his 
liability  to  the  Plaintiffs.  In  a  passage  in  the  deed  of  the 
8th  July,  1861,  "  as  a  personal  liability  on  the  said  James 
"  Webb,  but  so  as  not  to  render  any  other  parties  hereto 
''liable  in  this  respect,  and  without  prejudice  to  the 
<*  existing  liabilities  of  any  other  parties,  the  said  WM 
*<  shall  and  will  pay  to  the  said  Evans  and  Merry  the 
«  salaries  covenanted  to  be  paid  to  them  by  WiUiams  and 
"  LMe  in  the  deed  of  the  21st  March,  1860,  and  also  the 
"  proportion  of  profit  arising  out  of  the  said  contract  and 
"  accruing  to  them  thereunder,  and  also  will  make  provi- 
"  sion  for  the  settlement  of  all  debts  and  liabilities  of  the 
"  said  firm  of  Evansy  Merry  S  Co."  &c.,  the  words,  "  with- 
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"  out  prejudice/*  &c.,  may  relate  to  the  latter  provision.  ^^^!^^ 

As  to  the  former,  they  can  create  no  right,  and  the  only  Evawb 

previous  liahility  to  tho  Plaintiffs,    that   of  Little,    was  q^tjjbidgb 

definitely  determined  in  other  parts  of  this  deed.  

Judgment. 

"  Declare  that  the  PlsintifFs  respectively  are  entitled  to  the  smns  of 
"  £9,763  8f.,  being  one-tenth  part  of  the  profits  of  the  contract  entered 
"  into  by  the  articles  of  the  22nd  July,  1868,  as  reported  by  th§ 
"Master.  Order  the  Defendant  Jamfs  Webb  to  pay  the  said  sum, 
"  with  interest  thereon  at  the  rate  of  £8  for  every  £100,  by  the  year, 
"  from  the  date  of  the  Master's  report,  28th  July,  1864,  until  paid  to 
"  the  Flaintiflfs  respectively  within  three  months.  Order  the  said 
"  James  Webb  also  to  pay  to  the  Plaintiffs  their  costs  of  the  accounts 
"  in  the  Master's  office  and  of  this  hearing  within  the  same  time 
"  referred  to.  Let  Defendants  respectively  abide  their  own  costs 
**  since  the  former  hearing.  Declare  this  decree  to  be  without  preju- 
"  dice  to  the  right  of  the  Defendant  James  Webb  to  have  indemnifica- 
"  tion  or  contribution  from  others." 


CRDTHER8  v.  WHITE. 

JL  HE  Plaintiff  moved  upon  notice  for  an  injunction  to 
restrain  mining  operations  upon  auriferous  land»  demised 
by  him  to  the  Defendant  White.  The  bill  alleged  that 
upon  the  creation  of  the  tenancy  it  was  expressly  agreed 
that  the  land  should  be  used  exclusively  for  agricultural 
purposes.  That  the  Defendant  White  had  lately  asked 
the  Plaintiff's  permission  to  mine  for  gold,  which  had 
been  refused.  That  the  Defendant  WJdte  had  neverthe- 
less since  permitted  a  number  of  Chinamen  to  mine  for 
gold  upon  the  land,  and  had  entered  into  agreements 
with  such  Chinamen,  and  particularly  with  one  A  Sing 
(who  was  made  a  Defendant)  as  their  headman  or  superin- 
tendent for  carrying  on  such  mining.  That  the  said 
Chinamen  had  ever  since  been  and  were  then  actively 
engaged  in  mining  on  the  Plaintiff's  land  under  colour  of 


September  15. 

A.  let  land  to 
JB.,  who  sub- 
let part  to  C 
C.  entered 
into  an  agree- 
ment with  D,, 
under  which 
2>.  entered 
and  com- 
mitted waste. 
On  a  bill  by 
A.  against  3. 
and  D.  only, 
to  restrain 
waste, 

Held,  that 
C.  not  being  a 
party  to  the 
suit,  no  in- 
junction could 
be  granted  as 
to  the  land 
sublet  to  him. 
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the  Defendant  WJMs  permission,  and  that  they  had 
already  excavated  numerous  holes  hy  which  they  exposed 
the  land  to  inundation,  and  thereby  and  by  covering  the 
surface  with  material  taken  out  of  such  holes  would  render 
part  of  the  land  totally  unfit  for  agricultural  purposes  and 
destroy  the  whole  or  the  greater  part  of  the  land  as  a  farm. 
That  gold  had  been  removed  from  the  land.  That  the 
names  of  the  Chinamen,  other  than  the  Defendant  A  Sing, 
were  unknown  to  the  Plaintiff,  and  that  he  had  been  unable 
to  discover  the  same,  but  that  they  all  acted  under  the 
directions  of  the  said  A  Sing,  in  pursuance  of  some  agree- 
ment between  them  and  the  Defendant  WhUe.  The  Plain- 
tiff submitted  that  they  were  sufficiently  represented  in 
the  suit  by  the  said  A  Sing,  and  prayed  that  the  Defen- 
dants and  their  respective  servants,  agents,  and  workmen, 
and  all  persons  claiming  under  them,  or  either  of  them, 
might  be  restrained  from  mining  in  the  land  or  from 
removing  gold  therefrom,  and  from  making  any  holes  or 
excavations  in  the  land  other  than  for  agricultural  pur- 
poses only ;  and  for  an  account  of  all  gold  already  taken 
from  the  land,  and  of  the  loss  or  damage  already  caused  by 
mining. 


The  Defendant's  affidavits  stated  that  there  was  no  such 
express  agreement  against  mining  as  alleged  by  the  Plain- 
tiff. That  the  agreement  in  writing  between  the  Plaintiff 
and  Defendant  White,  which  was  set  out,  contained  no 
stipulation  on  the  subject  of  mining.  That  part  of  the 
land  demised  had  been  mined  before  his  tenancy  com- 
menced, and  the  soil  rendered  totally  unfit  for  agricultural 
purposes.  That  mining  operations  were  only  conducted 
upon  one  acre  out  of  forty-seven  demised,  and  that  such 
operations  could  not  be  productive  of  any  injury  to  other 
portions  of  the  land,  nor  to  the  portion  upon  which  the 
same  were  conducted,  which  had  been  already  worked. 
That  the  land  mined  had  been  sub-let  by  the  Defendant 
WkiU  to  Walker  (not  a  party  to  the  suit)  and  that  he  had 
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entered  into  the  agreement  under  which  the  Chinamen,  of 
whom  A  Sing  was  *'  headman,"  were  at  work. 

Mr.  J.  W,  Stephen  (Mr.  Quinlan  with  him),  in  support  of  the 
motion.  Mining  upon  the  land  destroys  its  value  for 
agricultural  purposes,  and  is  an  act  which  no  lessee  can 
legally  commit  except  under  express  agreement  with  his 
lessor.  It  is  an  act  of  waste  causing  irreparable  injury  to 
the  land,  and  may  be  restrained  by  a  Court  of  Equity. 


Mr.  Hulroyd  eotUrd. — The  agreement  being  an  open  one, 
and  part  of  the  land  having  been  already  used  for  mining 
purposes,  and  rendered  useless  for  any  other,  it  is  only 
reasonable  to  suppose  that  the  Defendant  took  it  with  the 
intention  of  mining  upon  it.  The  ^davits  shew  that  there 
is  no  damage  done  or  likely  to  be  done  to  any  land  not 
already  mined.  When  lands  in  which  there  are  open 
mines  are  let  the  mines  may  be  worked  by  the  tenant, 
although  leave  be  not  expressly  given  him.  The  case  is 
analogous  to  that  of  a  tenant  for  life  who  may  without 
waste  work  mines  already  opened.  Clavering  v.  Clavering  (q), 
Viner  v.  Yaughan  (r),  WoodfaJUCs  Landlard  and  Tenant^  8th  ed., 
p.  482.  The  sub-lessee  Walker  not  being  a  party  to  the 
bill,  no  injunction  can  issue  as  to  the  land  sub-let  to  him, 
and  it  is  that  land  only  which  is  being  mined. 

Mr.  J.  W,  Stephen  in  reply. — ^An  injunction  will  not  be 
refused  for  want  of  parties  whom  it  might  be  necessary 
to  bring  before  the  Court  at  the  hearing.  We  ask  an  order 
similar  to  that  made  in  Wdlesley  v.  Momington  (s). 


Mb.  Justice  Moleswobth. — I  shall  not  express  any 
opinion  upon  the  question  raised  as  to  the  rights  of  a 
tenant  to  carry  on  mining  on  land  already  mined,  which 


Ju<l^meni, 


(g)  2  P.  WmB.,  388. 


(r)  2  Beav.,  466. 
(s)  11  Beav.,  180. 


136 


SUPREME  COURT:   VICTORIA. 


1864. 


Judgment, 


has  been  with  other  land  let  to  him  without  any  express 
agreement  having  been  come  to  on  the  subject  I  cannot,  in 
the  absence  of  Mr.  Walker^  grant  an  injunction  affecting 
the  land  which  was  sub-let  to  him.  He  has  a  right  to  be 
heard  on  a  matter  which  might  seriously  prejudice  him. 
As  to  the  remainder  of  the  land,  however,  I  will  grant  the 
injunction  prayed. 

Injunction  granted,  excqft  as  to  one  acre 

sub-let  to  Walker.     Costs  to  be  costs  in 

the  cause. 


MICHAEL  V.  WAKEFIELD. 


Sept:7,  22. 


frraafAA  fnr       ^-  - 


M.,  trustee  for 
W,,  a  married 
woman,  made 
advances  to 
her  on  her 
promise  to  re- 
pay  him  out 
of  the  rents  of 
the  trust  pro- 
perty.    M. 
and  TF".  after- 
wards mort- 
gaged.   On 
bill  by  M. 
against  W,  to 
enforce  his 
charge,  W. 
was  ordered 
to  give  np 
possession  to 
M.,  who,  sub- 
ject to  the 
rights  of  the 
mortgagee, 
was  to  retain 
the  rents  in 
satisfaction  of 
his  advances, 
interest,  and 
costs. 


HE  Plaintiff  instituted  a  suit  against  the  Defendant^ 
a  married  woman,  seeking  to  charge  her  estate  with  sums 
advanced  to  her  on  the  security  of  certain  land  and  houses 
to  which  she  was  entitled  in  fee  for  her  separate  use  and 
of  which  the  Plaintiff  was  trustee.  After  the  advances, 
the  Plaintiff  and  Defendant  concurred  in  mortgaging  the 
property,  and  the  Plaintiff  sought  to  establish  his  charge 
against  the  equity  of  redemption.  The  mortgagee  was  not 
a  party  to  the  suit.  The  Defendant  had  obtained  a  pro- 
tection order  under  the  "Divorce  Act,*'  subsequently  to 
the  advances  being  made  to  her,  and  her  husband,  who 
was  out  of  the  jurisdiction,  was  not  made  a  party. 

The  cause  was  heard  on  the  34th  of  May,  and  by  the 
decree  the  Plaintiff  was  declared  entitled  to  a  charge  on 
the  separate  estate  of  the  Defendant  in  the  joint  property 
for  advances  made  by  him,  and  to  interest  thereon,  and 
a  reference  was  ordered  to  take  an  account  of  what  was 
due.      The  Master  reported  the  sum  of  £336  d«.  to  be 


Semhle. — In  giving  relief  to  the  creditors  of  a  wife's  separate  estate  such  relief  will 
not  be  confined  to  decreeing  payment  out  of  rents  and  profits,  but  a  sale  of  the  corpus 
of  real  estate  may  be  directed. 
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due,  and  the  cause  now  came  on  to  be  heard  on  further      •^^i^, 
directions.  Michael 

V. 

Waicepield. 
The  Defendant,  who  had  appeared  at  the  hearing  and      ^- — 

attended  the  taking  of  accoants,  did  not  appear. 


Statement. 


Mr.  T.  a'Beckett  for  the  Plaintiflf.— The  Defendant  has  Argument. 
absolate  dominion  over  the  trust  property ;  the  Plaintiflf  is 
declared  entitled  to  a  charge  over  it,  and  the  charge  should 
be  satisfied  in  the  ordinary  manner  by  a  sale.  Although 
in  giving  relief  to  the  separate  creditors  of  a  married 
woman  the  English  Courts  do  not  as  yet  appear  to  have 
ordered  a  sale  of  the  corpus  of  real  estate,  but  to  have 
ordered  debts  to  be  paid  out  of  income  only  such  limita- 
tion  of  the  relief  is  founded  on  no  principle.  The  better 
opinion  seems  to  be  that  if  the  wife's  interest  were  such  as 
in  the  present  case,  a  sale  would  now  be  directed  on  a 
creditor  establishing  his  debt  against  her  separate  estate. 
Lemn  an  Trusts,  4th  ed.,  p.  498.  The  relief  given  to  such 
a  creditor  is  spoken  of  as  a  species  of  equitable  execution. 
In  this  colony  at  law  a  creditor  can  sell  the  corpus  of  real 
estate;  in  England  he  cannot.  The  equitable  remedy 
should  therefore,  follow  the  legal,  and  be  in  both  instances 
more  extensive  than  in  England;  and  here  a  creditor 
should  be  permitted  to  receive  the  amount  of  his  debt  by  a 
sale.  That  the  Court  of  Chancery  would  direct  a  sale,  if  in 
England  a  judgment  creditor  could  sell  real  estate  under 
an  execution,  is  shewn  by  the  case  of  Nantes  v,  Corrock  (<), 
Lewin  on  Trusts,  p.  499. 

Cur,  adv.  mU. 


Mr.  Justice  Molesworth  : —  September  22. 

Jud^tnent. 
I  doubted  whether  in  this  case  the  Plain tiflT  was  entitled 

to  a  sale.     The  older  authorities  have  given  the  remedy 

(t)  9  Ves.,  182. 
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only  against  rents  and  profits ;  but  it  has  been  argued,  in 
conformity  with  the  view  laid  down  in  Lewin  on  Trusts,  that 
such  a  restriction  would  not  be  recognised  at  the  present 
day.  On  this  point  I  have  referred  to  Owens  v.  Dickenson  (r), 
Murray  v.  Barlee  (w\  Burke  v.  Tail  (ar),  Bolden  r.  Nicholay  (y), 
Pemhertan  v,  McGhitl  {z\  Vaughan  v.  Walker  (a),  Vaughan  v, 
Veiiderstegen  {h\  but  I  do  not  consider  that  any  of  these 
cases  would  justify  me  in  extending  the  remedy,  except 
upon  the  ground  suggested  of  following  the  analogy  of 
an  execution  at  law ;  and  as  the  position  of  a  judgment 
creditor  in  this  colony  is  superior  to  that  of  a  judgment 
creditor  in  England  as  to  real  estate,  in  an  ordinary  case  of 
a  creditor  establishing  his  claim  against  the  separate  estate 
of  bl  femme  coverte,  I  should  consider  it  competent  to  this 
Court  to  direct  a  sale  of  her  estate  to  satisfy  the  debt. 
However,  in  the  present  suit  the  bill  alleges  an  agreement 
to  pay  the  debt  out  of  rents  and  profits  only,  and  I  cannot, 
therefore,  give  the  PlaintiflF  more  extensive  rights  than 
he  asserts  by  virtue  of  the  specific  charge.  I  shall,  there- 
fore, direct  payment  out  of  rents  and  profits  only.  As 
the  Defendant  is  in  occupation  as  mortgagor,  I  shall 
direct  her  to  give  up  possession  to  the  Plaintiff,  who, 
subject  to  the  rights  of  the  mortgagee,  may  continue  in 
possession  until  his  charge  is  satisfied. 

"  Declare  that  the  FUintiff  is  entitled  to  the  sum  of  £336  St.,  and 
"  interest  at  10  per  cent,  from  July  1  last,  according  to  report,  and  to 
"  the  costs  of  this  suit,  as  a  charge  upon  the  estate  and  interest  of  the 
"  Defendant  in  the  premises  contained  in  the  indenture  of  11th  July, 
"  1859.  Refer  it  to  the  Master  to  tax  costs.  Declare  that  the  Plain- 
**  tiff  is  entitled  to  receive  and  applj  the  rents  and  profits.  Order  the 
'*  Defendant,  if  in  possession,  to  give  up  the  quiet  and  peaceable  pos' 
"  session  of  the  premises  to  the  Plaintiff,  and  not  to  interfere  with  the 
"  possession  of  him  or  persons  to  whom  he  may  let  the  same ;  his  pos- 
"  session  to  be  without  prejudice  to  the  right  of  the  mortgagee  under 
"  the  indenture  of  26th  July,  1860,  m  the  pleadings  mentioned  " 


(v)  Or.  &  Ph.,  48. 
(to)  8  My.  &  K.,  209. 
(a?)  10  Ir.  Chy.  Rep.,  67. 
(y)  8  Jur.,  N.S.,  1884. 


(z)  29  L.  J.,  Chy.  499. 

(a)  8  Ir.  Chy.  Rep.,  458. 

(b)  2  Drew.,  182. 
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MORTIMER  V.  BRAITHWAITE.  vi^ 

Sept.  15,  22. 

HIS   Suit,  to  administer  the  will  of  Mortimer^  "Wlientbe 

deceased,  now  came  on  for  further  directions.     Under  the  ^^^  ^^ 

will  the  testator's  widow  had  an  absolute  power  of  appoint-  management 
_     .      -  .        ^  of  a  testator's 

ment  of  new  trustees.  property  into 

its  hands,  a 
power  in  the 
Mr.  Holroyd  for  the  Plaint)  fiPs,  the  widow  and  children,  will  to  appoint 

applied  for  the  appointment  of  Mr.  W.  H,  Donaldson  and  ^^"^^ 

Mr.  C.  A,   Donaldson  as  trustees,   in   the  place  of  the  pjBrly  be  exer- 

Defendants  Braithumts  and  Greaves.  j^  sanction. 

Mr.  J,  W,  Stephen  for  these  Defendants  consented,  upon 
their  being  allowed  their  costs  of  this  suit. 

Mb.  Justice  Molesworth. — There  may  be  some  doubt 
whether,  Mrs.  Mortimer  having  an  absolute  power  of 
appointment  of  new  trustees,  it  is  necessary  that  such  an 
appointment  should  be  made  by  the  Court. 

Cur.  adv.  vuU. 


Judgmend. 


Mr.  Justice  Molesworth. — Upon  this  cause  coming  on  September  22. 
for  farther  directions  an  application  was  made  for  the 
appointment  of  new  trustees.  Mrs.  Mortimer,  who  is  a 
co-plaintifif  and  tenant  for  life,  has  the  absolute  power  of 
appointment  of  new  trustees  given  her  during  her  life ; 
and  she  is  now  desirous  of  having  new  trustees  appointed. 
1  think  the  application  is  properly  made  to  the  Court  for 
that  purpose,  for  when  once  the  Court  has  taken  the 
management  of  the  property  into  its  hands,  the  power  to 
appoint  new  trustees  cannot  properly  be  exercised  without 
its  sanction.  I  have  referred  upon  this  point  to  the  cases 
of  WAh  V.  The  Earl  of  Shaftesbury  {h),  v.  Eoharts  (j), 

(*)  7  Ves.,  480.  (/)  1  J.  &  W.,  261. 
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1864.         Kennedy  v.  TumUy  {k),  and  MiddUUm  v.  Bsay  (J).     I  there- 
MoBTiMEB     ^^^^  think  the  Court  should  exercise  a  discretion  in  this 
case  as  to  the  appointment  of  new  trustees.  The  materials 
at  present  before  me  are  not,  however,  sufficient  to  enable 
**^^"***^'     me  to  exercise  a  discretion  as  to  the  fitness  of  the  gentle- 
men named. 

(k)  6  Ir.  Eq.  Rep.,  399.  (Z)   7  Hare,  106. 


Bbaithwaitb 


PITTMAN  V.   TOWNSHEND. 


Sept.  15,  22. 
Where  a  re-      -^N  this  Suit  a  decree  was  made  in  the  year  1861  for  the 

ceiver,ap-        administration   of   the  testator's  estate.       Prior   to  the 

pointed  at  the 

instance  of        decree  a  receiver  had  been  appointed  who,  about  twelve 

left  the'colony  "^^^^^^  since,  left  the  colony.     The  testator's  widow,  a 

and  the  Plain-  Defendant  in  the  suit,  was  entitled  to  an  annuity  charged 
tiff  took  no  ,  -  ,  .  ,     ,     ,   t  t   n  . ,     .  . 

steps  for  the  ^^  "le  estate,  but  which  had  been  left  unpaid  since  the 

appointment     receiver  left.    The  annuitant  now  moved  on  notice  to  the 

of  a  new 

receiver.  Plaintiff  for  the  appointment  of  a  new  receiver. 

Held,  that 
a  Defendant, 

an  annuitant,         Mr.  J.  W.  Stephen  for  the  moving  Defendant, 
whose  annuity 
was  in  arrear, 

was  entitled  Mr.   Holroyd,   for  the   Plaintiff,    did    not  oppose   the 

to  move  for 

the  appoint-      motion,  but  asked  for  costs. 

ment  of  a  new  q^^  ^„,  ^^ft. 

receiver;  and 

that  the  Phiin-  

tiff,  although 

rightly  served  - 

with  notice  of       Mb.  JUSTICE  MoLESwoRTH. — Under  the  circumstances  °^ 

was  not  enti-     of  this  case  I  think  it  certain  that  the  Defendant,  the  j«^ 

tied  to  his        annuitant,  has  a  riffht  to  be  heard,  to  complain  that  there 

costs  of  ap-  »  o 

pearing  upon     is  no  receiver,  and  that  her  application  for  the  appoin^ 

ment  of  a  new  receiver  ought  to  succeed.    Also,  as  the 

receiver    was  obtained  originally    by   the   Plaintiff  the 

moving  Defendant  was  right  in  serving  him  with  notice 

of  the  application.      But  the  occasion   for  her  moving 
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is  the  neglect  of  the  Plaintiflf  in  leaving  matters  as  vi^^tl/ 
they  have  been  with  reference  to  the  receiver;  and  for  Pittmah 
that  reason  I  do  not  think  he  should  have  his  costs  of   TQ^^g'^^jQ 

appearing  upon  this  motion.     I  will  refer  it  to  the  Master         

to  approve  of  and  appoint  a  new  receiver ;  and  order  steps  ^ 

to  be  taken  to  compel  the  late  receiver  to  account  for  any 
balance  of  his  receipts  not  jet  accounted  for.  The  appli- 
cant to  obtain  her  costs  of  the  motion ;  and  the  parties 
appearing  on  the  notice  of  motion  to  abide  their  own 
costs. 

Order  accordingly. 


KENDELL  v.  THOMSON. 


XX  SUIT   on  behalf  of  a  married  woman  originally  Where  a  De- 

bronght  against  her  father  as  trustee,  and  the  Colonial  through 

Bank  of  Australasia,  claiming  to  be  mortgagees  of  the  ^^?^^^ 

fietther,  to  enforce  the   tinists  of   a   marriage  settlement  attend  in  the 

made  by  the  husband  on  the  daughter  to  her  separate  use  ^l^n^a^miU 

for  life;  and  for  an  account,  and  the  appointment  of  new  are  taken 

trustees.     The  suit  up  to  the  decree  was  defended  only  ti^  {^  qq    ' 

by  the  Bank.     Part  of  the  case  made  by  the  bill  was  ground  for 

permitting 
that  the  father  had  expended  rents  received  as  trustee,  him  to  re- 
in improperly  purchasing  the  husband's  life  interest  in  ^^^  *^°*®  , 
remainder.      The   decree  established  the  settlement  as  if  relief  be 
against  the  mortgagees,  declaring  that  the  bank's  charge  wUl  only^li 

was  subject  to  the  equities  of  the  Plaintiff;  and  it  save  upon  payment 

.        \     x^  ^      ,         «,,  r^,       ,  both  of  the 

an  account  as  against  the  Defendant  Thomson,   The  decree  costs  of  the 

farther  directed,  according  to  the  consent  of  the  baflk,  that  JS^^^^^^jJ^^  °^ 

on  the  bank  depositing  the  deeds  of  the  mortgaged  pro-  tlon. 

perty  with  the  Master  in  Equity,  and  paying  the  Plaintiffs  ^^  ^^ 

costs  up  to  the  decree,  they  should  be  dismissed  from  application  of 

the  suit,  and  they  were  dismissed  accordingly.     As  the  the  suit/be 

referred  back 
to  the  Master  when  his  finding  is  nnanthorised  by  the  decree  and  opposed  to  the  case 
' » by  the  bilL 
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Defendant  Thomson  never  appeared,  the  account  was  prose- 
cuted in  the  Master's  office  by  the  PlaintiflF  alone.  Due 
notice  was,  however,  given  to  the  Defendant  of  all  proceed- 
ings in  the  Master's  office.  The  Master  presented  his 
report,  bringing  in  the  Defendant  Thomson  a  debtor  to  the 
trust  estate  in  a  sum  exceeding  £1,000,  and  finding  that 
the  Defendant  had  made  the  purchase  of  the  life  interest 
in  remainder  on  behalf  of  the  trust.  On  the  report  being 
presented  for  confirmation,  a  motion  was  made  by  the 
Defendant  Thomson  on  notice  to  the  Plaintifif,  asking  that 
the  report  should  be  sent  back  to  the  Master  as  finding 
upon  a  matter  not  included  in  the  reference ;  or  that  the 
accounts  against  the  Defendant  should  be  taken  over  again 
in  the  Master's  office,  he  having  been  prevented  by  his 
poverty  from  obtaining  the  necessary  professional  assist- 
ance and  papers  from  a  former  solicitor  to  enable  him  to 
attend  the  taking  of  accounts ;  and  he  alleged  that  several 
items  had  been  improperly  charged  against  him,  and  that 
he  had  not  been  credited  with  sums  paid  on  account  of 
the  trust.     The  motion  now  came  on  to  be  heard. 


Aiyument.  Mr.  BiUing,  in  support  of  the  motion,  contended  that  the 
Defendant's  affidavits  clearly  shewed  errors  in  the  accounts 
by  which  he  would  be  seriously  prejudiced,  and  that  on 
the  other  branch  of  the  case  the  report  had  not  only 
assumed  to  deal  with  matters  not  submitted  to  the  Master, 
but  had  done  so  in  opposition  to  the  case  made  by  the  bill. 


Mr.  Lowes  contra. — The  proceedings  have  been  regular, 
and  the  Defendant  has  been  served  with  notice  of  them ;  if 
he  had  objected  to  the  report,  he  should  have  excepted  to 
it.  Where  this  course  is  not  taken,  the  confirmation  of 
the  report  cannot  be  objected  to.  Ottey  v,  Pensam  (c).  And 
after  confirmation  a  report  will  only  be  reviewed  on  the 
ground  of  fraud.  DanidVs  Chy.  Prac,  3nd  ed.,  p.  15241. 
The  bill  puts  the  case  of  the  purchase  of  the  life  estate  in 
(c),l  Hare,  822. 
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the  alternative,  and  asserts  that  it  was  made  bj  the  Defen- 
dant out  of  trust  money  either  for  himself,  or,  as  he  pre- 
tends, on  behalf  of  the  trust  Though  the  purchase  is  an 
improper  one,  the  cestvis  que  trustent  may  adopt  it  if  they 
choose,  and  follow  the  trust  moneys  into  their  investment. 
The  Master  was,  therefore,  at  liberty  to  treat  the  purchase 
as  made  on  account  of  the  trust.  If  the  report  were  in 
any  particular  ultra  vires,  or  disposed  of  matters  not  raised 
by  the  pleadings,  the  Court  would  disregard  these  findings 
on  the  cause  coming  on  for  further  directions,  but  Would 
not  on  that  gfound  refuse  to  confirm  the  report.  Buffbrd 
V.  Bishop  {d). 


1864. 


Arffument. 


Mr.  Justice  Molesworth  referred  to  Armstrong  v.  Storer  («), 
Jenkins  v.  Briant  (/),  and  Oandertan  v,  Oanderton  (g). 


Mr.  Billing  in  reply. 
Mk.  Justice  Molesworth: — 


Judgment, 


I  feel  some  embarrassment  in  dealing  with  this  case. 
The  motion  is  presented  in  two  branches — one,  on  the 
ground  of  the  poverty  of  the  applicant ;  and  the  other,  on 
the  ground  of  the  irregularity  of  the  report.  As  to  the 
first  ground,  the  applicant  had  all  legal  notice,  and  full 
opportunity  to  attend  the  reference  in  the  Master's  office, 
and  resist  the  charges  now  objected  to.  No  excuse  was 
made  for  the  Defendant's  not  having  availed  himself  of 
such  opportunities  except  his  alleged  poverty.  I  cannot 
be  ignorant  that  poor  people  occasionally  suffer  from  their 
ignorance  and  inability  to  purchase  legal  advice ;  but  the 
rules  of  law  and  the  practice  of  the  Court  cannot  be 
strained  to  meet  their  cases.  However  harsh  it  may  sound, 
courts  of  justice  cannot  assume  in  such  cases  as  this  that 
all  parties  had  not  sufficient  knowledge  of  the  course  of 


(d)  5  Rom.,  360. 
(0)  9  Beav.  277. 


(/)  6  Sim.,  803. 
(^)  18  Ih.,  202. 
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the  proceedings,  and  sufficient  understanding  of  the  effect 
of  such  proceedings,  and  sufficient  opportunity  to  appear 
if  such  appearance  were  deemed  expedient.  The  proceed- 
ings must  therefore  be  deemed  regularly  taken.  Moreover, 
I  cannot  say,  on  the  affidavits  before  me,  that  a  single  item 
in  this  case  shews  a  probability  of  substantial  success  to 
the  applicant  on  a  reyiew  of  the  account. 


If,  therefore,  the  report  were  to  go  back  to  the  Master, 
it  could  do  so  only  on  an  indemnity  to  the  Plaintiff  as  to 
costs.  I  can  see  that  ultimately  there  will  b«  a  balance  due 
from  the  Defendant  to  the  estate  in  any  event.  If  so,  on 
that  part  of  the  case,  relief  will  be  given  only  on  payment 
both  of  the  costs  of  the  account  and  of  this  application. 
But  in  the  other  branch  of  the  case  the  applicant  is  in  a 
more  favorable  position.  The  Master's  report  has  been 
taken,  on  the  proceedings  of  which  the  Plaintiff  alone  had 
the  carriage,  in  such  a  way  as  to  puzzle  all  parties,  estab- 
lishing a  trust  not  sought  by  the  bill,  and  giving  credit 
for  the  purchase-money.  It  would  be  hard  to  deal  with 
the  husband's  life  estate  in  remainder  as  the  separate 
estate  of  the  wife.  The  report  extends  to  the  purchase  of 
the  life  estate,  a  matter  not  referred  to  the  Master  by  the 
decree ;  and  as  to  such  matter,  it  is  framed  on  a  basis  in- 
consistent with  the  case  made  by  the  Plaintiff's  own  bill. 
That  places  the  matter  in  such  a  position  that,  if  the 
suit  were  prosecuted  on  the  report,  it  is  impossible  to  see 
how  the  Court  could  adjust  the  complications  likely  to 
arise  at  every  future  stage. 


The  Defendant  may,  at  his  option,  either  have  the 
report  sent  back  on  all  points,  he  paying  the  costs  of  the 
reference  and  report  and  of  this  application  as  a  condition 
precedent ;  or  have  the  report  sent  back  for  review  as  to 
the  purchase  of  the  life  estate  by  the  Defendant,  without 
costs,  the  Defendant  then  to  get  no  credit  for  the  purchase 
money.    Defendant  to  exercise  his  option  within  one  week. 
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KENNEDY  t;.  THE  QUEEN.  /^Z^A 

20,26. 

Jl  ETITION  under  the  Act  No.  49,  for  specific  perform-  Crown  lands 

ance  by  the  Crown  of  an  alleged  contract  for  sale  to  the  ^^^^1^^"^^' 

Petitioner  of  allotment  85,  in  the  agricultural  area  of  Glen  dated  7th 

Johnston,  parish  of  Towanway.  claSopen 

for  selection 
_,  .  .  ,     ,        ^  ,       ,  ...  on  and  after 

The  petition  stated  that  Crown  lands  comprising,  inter  the  loth  Sep- 

alidy  the  allotment  in  question,  were,   by   proclamation  *^™g^^en^^  * 

dated  the  7th  August,  1863,  declared  open  for  selection  proclamation, 

ander  the  provisions  of  "  The  Land  Act  1862,"  on  and  q*Jj  y^^^ 

after  the  10th  September,  1862 ;  that  the  Petitioner,  by  netted  only  on 

written  application  on  the  10th  September,  1862,  applied  tember,  cer- 

to  be  the  selector  of  allotment  86,  by  purchase  of  subvision  tam  allot- 

•^  '^  ments  were, 

A,  and  by  a  lease  of  subdivision  B,  thereof;  made  the  under  the  46th 

declaration  required  by  the  Act ;  delivered  the  application   ^and  Act^ 

and  declaration  to  the  land  officer,  paid  him  £68  12s.  6d.,  withdrawn 
,    .  -  ,  ^  ,!...»  1  from  selection 

oeiDg  the   purchase-money  for  subdivision   A,  and   one  "on  account 

year's  rent  in  advance  for  subdivision  B,  and  received  from  °^  improve- 
•^  ments."    On 

the  land  officer  a  receipt  and  certificate,  as  follows  : —  the  lOth  of 

September, 
K.  applied  to 

"Beceived  from  Mr.  John  Kennedy  the  anm  of  sixty-eight  poraids   !?^^*2l^^^°^ 

"  twelve  shillings  and  sixpence  sterling  which  in  the  event  of  his  appli-    mg^^g  ^j^;^  ^q 

**  cation  accompanying  this  payment  being  snocessfiil  is  to  be  considered   the  land  officer 

"  as  the  pnrchase-money  for  subdivision  A  allotment  85  in  the  parish  of  the  purchasc- 

"  Towanway  and  as  one  year's  rental  in  advance  for  subdivision  B  of  money  for  sub- 

« the  same  allotment.  division  A, 

"  A.  W.  MusGEOVB  Land  Officer.       ^^\<^}'\7.^^  « 

rent  m  ad- 

**  £68  12*.  6d,"  vance  for  sub- 

division B, 
and  received 
from  him  a  receipt  and  certificate  of  selection. 

On  petition  by  JT.,  under  the  Act  No.  49,  for  specific  performance  of  the  alleged 
contract  for  sale  to  him. 

Held,  that  the  reason  assigned  for  withdrawing  the  land  was  sufficient ;  that  the  land 
▼as  effectually  withdrawn  from  selection  on  the  10th  September  by  the  order  of  the 
8th,  although  not  published  until  the  11th,  and  petition  dismissed  with  costs. 


Whether  a  proclamation  speaks  from  its  date  or  from  the  time  of  its  publication- 
qwne, 

W.W.  fcA'B.  VOL.  I. — EQ.  I. 
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1864.  **  The  person  named  in  this  receipt  is  certified  to  be  the  sdector  of 

^f"''^^^        "  the  allotment   herein  specified  in  consideration  of  the  sum  for  which 
Kennbdy       „.,  .  .  .         ^ 

"  the  receipt  was  given. 

The  Quebn.  "^  W-  Mubgbovb,  Land  Officer. 

«  Dated  11/9/62." 

Statement. 

The  petition,  after  submitting  that  such  proceedings 
constituted  a  valid  contract  for  the  sale  of  the  fee  of  sub- 
division A,  and  for  a  lease  of  subdivision  B,  further  stated 
that  the  Petitioner  entered  into  possession  and  expended 
large  sums  of  money  in  substantial  and  valuable  improye- 
ments,  but  that  in  February,  1863,  he  received  a  letter 
from  the  Board  of  Land  and  Works,  for  the  first  time 
informing  him  that  the  allotment  selected  by  him  was, 
with  others,  withdrawn  from  selection  by  a  proclamation 
dated  the  8th  of  September,  1862.  That  on  the  Slst  July, 
1863,  the  Petitioner  paid  to  the  land  officer  £68  Is,  td,, 
being  the  difference  between  the  amount  of  rent  previously 
paid  in  respect  of  subdivision  B  and  the  entire  sum  of  £1 
per  acre  for  such  subdivision,  and  received  a  receipt  as 
follows : — 


"  No.  202.  **  Victoria,  Warmambool, 

"Slst  July,  1863. 
**  Received  from  Mr.  John  Kennedy  the  sum  of  fifty -three  pounds 
"seven  shillings  and  sixpence  sterling  being  balance  due  on  lot  85 
"  Towanway  area  Qlen  Johnston 

"A.  W.  Mirs&EOVE,  R.  of  Rev. 
"£53  7*.  6i." 


And  by  virtue  of  such  further  payment  became  the  pur- 
chaser of  subdivision  B,  as  well  as  subdivision  A,  and 
entitled  to  a  Grown  grant  thereof.  The  petition  then 
alleged  application  to  the  Board  of  Land  and  Works  for 
Crown  grants  of  subdivisions  A  and  B,  and  refusal  to  give 
them  or  complete  the  contract ;  and  stated  a  pretence  by 
the  Board  that  by  virtue  of  the  proclamation  above  men- 
tioned the  allotment  in  question  was  withdrawn  from 
selection,  and  that  the  selection  and  purchase  by  the  Peti- 
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tioner  was  void ;  but  alleged  that  such  proclamation  was 
not  published  until  the  11th  of  September,  1862 ;  and 
submitted  that  the  proclamation  could  not  have  a  retros- 
pective effect,  and  was  moreover  invalid,  inasmuch  as  it 
did  not  purport  to  withdraw  the  allotment  from  sale  or 
selection  on  any  of  the  grounds,  or  for  any  of  the  reasons, 
upon  or  for  which  the  Governor  in  Council  was  by  the 
Act  authorised  so  to  withdraw  land. 
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1864. 

KSNITEDT 
V. 

Thb  Qiteen. 
statement. 


The  answer  of  the  Attorney-General  admitted  generally 
the  facts  stated  in  the  petition  ;  relied  upon  the  proclama- 
tion dated  the  8th  September,  186S,  and  published  in  the 
Oovemment  Gazette  of  the  11th  September,  1862,  as  effec- 
tually withdrawing  the  land  from  selection ;  denied  that 
any  contract  was  entered  into  between  the  Government  and 
the  Petitioner ;  and  offered  to  refund  the  moneys  paid  by 
the  Petitioner. 

The  proclamation  withdrawing  the  land  from  sale  was  as 
follows : — 


"  AQUicuvnr&LL  Lahbs  Withdbawh  tbox  Sslxotiqn. 
"  Pboclakatiok. 
"By  his  Excellency  Sir  Hemy  Barkly,  Knight,  &c.,  Captiun-Gkineral 
**  and  Goyemor-in-Chief  of  the  Colony  of  Victoria,  &c,,  &c. 
"  In  pnrsnance  of  the  authority  in  me  vested  by  '  The  Zand  Act 
"  *  1862/  I  do  hereby  notify  and  proclaim  that  with  the  advice  of  the 
"  Executive  Council  I  have  withdrawn  from  selection  the  allotments  of 
"  agricultural  lands  hereinafter  mentioned,  that  is  to  say : — 
"  On  Account  o»  Ihfboyements. 
"  Agricultural  area  of  Glen  Johnston,  parish  of  Towanway,  allotments 
« 11,  20,  45,  83,  84,  85. 

&c.,  &c,,  &c. 

"  Given  under  my  hand  and  the  seal  of  the  colony 
"at  Melbourne  this  8th  day  of  September 
«A.p.  1862  and  in  the  26th  year  of  Her 
"  Majesty's  reign. 

"(l.8.)  Hekbt  Babkly. 

"  By  his  Excellency's  command 

"C.  Gavan  Dupfy 
"  President  of  the  Board  of  Land  and  Works. 
"God  Save  tab  Queen." 

L  2 
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1864. 
Kennedy 

V. 

The  Queen. 
Argument, 


Mr.  J.  W.  StepJim  and  Mr.  WM  for  the  Petitioner.— 
Under  "  The  Land  Act  1862,"  the  system  adopted  for  dis- 
posing of  Crown  land  is  one  of  offer  and  acceptance.  The 
lands  are  oflFered  by  the  Crown  to  the  public  by  the  procla- 
mation of  their  being  open  to  selection,  and  upon  the 
acceptance  of  that  offer  by  any  of  the  public  a  contract  is 
knit  between  the  Crown  and  the  selector.  There  is  such 
a  contract  between  the  Crown  and  the  Petitioner  in  this 
case,  which  he  is  entitled  to  have  specifically  performed. 
This  was  conceded  by  the  Crown  in  AllnuU  v.  The  Queen  (k\ 
and  the  only  difference  between  that  case  and  the  present 
is  that  here  the  Crown  allege  that  the  land  was  withdrawn 
from  selection  by  the  proclamation  in  the  Government 
Gazette  of  the  11th  September.  That  proclamation  pur- 
ports to  be  dated  on  the  8th  September,  but  no  evidence 
has  been  given  of  its  having  been  passed  by  the  Govemor- 
in-Council  on  that  date ;  and  it  does  not  appear  to  have 
been  inserted  in  the  Gazette  until  the  11th,  although  then 
inserted  as  a  second  supplement  to  the  Gazette  of  the  9th, 
itself  published  after  the  alleged  date  of  the  Order  in 
Council.  It  can,  therefore,  only  operate  from  the  11th, 
for  a  proclamation  only  takes  effect  from  the  date  of  its 
publication.     Chitty  on  Prerogative,  106. 


It  is  admitted  by  the  answer  that  the  land  officer 
who  signed  the  receipt  and  certificate  was  the  duly 
constituted  agent  of  the  Government  for  that  purpose; 
and  there  is  no  evidence  that  his  agency  was  revoked 
prior  to  the  selection  by  the  Petitioner.  To  constitute 
a  valid  revocation  of  his  authority  notice  of  such  revoca- 
tion should  have  been  given  to  him,  and  also  to  the 
public  dealing  with  him ;  but  no  such  notice  was  given 
in  this  case,  and  the  Crown  is  bound  by  the  act  of  its 
agent,  and  the  receipts  and  certificate  he  has  given  to 
the  Petitioner.      Treating   the  proclamation  as  a  retrac- 


(k)  2  Wy.  &  W.  E.,  135. 
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tation  of  the  oflfer  of  this  land  to  the  public,  it  was  too 
late,  for  that  ofifer  had  already  been  accepted.  In  Adams 
V.  lAndseU  (i),  it  was  held  that  an  offer  by  letter,  accepted 
by  return  of  post,  was  sufficient  to  constitute  a  binding 
contract,  although  in  the  meantime  the  offer  had  been 
withdrawn.  The  section  of  the  Land  Act  authorising  the 
withdrawal  of  the  land  (sec.  46)  evidently  contemplates 
that  the  proclamation  withdrawing  shall  be  issued  before 
the  time  jBxed  for  selection,  and  shall  not  have  a  retros- 
pective effect,  for  it  says  "  may  withdraw  any  land  about 
**to  bs  selected,  rented,  or  purchased." 


1864. 
EEiinrBDT 

ThS  QUIEBN. 

Jrffutnent. 


But  even  if  the  proclamation  is  to  be  regarded  as  ope- 
rating from  the  8th  September,  it  is  invalid,  inasmuch 
as  it  purports  to  withdraw  the  land  from  selection  for 
a  reason  not  within  the  provisions  of  the  Act.  "The 
Land  Act  1862,"  sec.  46,  empowers  the  Governor  in 
Council  to  withdraw  land  from  sale  "  as  being  auriferous 
"  or  mineral,  or  as  having  a  water  frontage,  or  as  being  in 
"  other  respects  improper  either  at  that  time  or  generally 
"  to  be  sold."  Here  the  general  words  must  be  limited 
to  cases  ejusdem  generis  with  those  previously  enumerated. 
Fenton  v.  Skinner  {j)»  But  the  reason  assigned  for  with- 
drawing this  land  is  "on  account  of  improvements," 
which  is  not  ejusdem  generis  with  any  of  the  specified 
causes  for  which  land  may  be  withdrawn  under  sec.  46 ; 
and  therefore  the  proclamation,  even  if  in  time,  was  ultra 
vires,  and  had  not  the  effect  of  withdrawing  this  land  from 
sale,  and  the  Petitioner  is  entitled  to  a  specific  perform- 
ance of  his  contract. 

Mr.  Moore  and  Mr.  Holroyd  for  the  Crown. — No  procla- 
mation was  necessary  to  withdraw  this  land  from  selection. 
The  14th  section  of  the  Land  Act  requires  the  opening  for 
selection  to  be  by  proclamation,  but  sec.  46,  giving  power 


(i)  1  B.  k  Aid.,  681. 


(J)  1  Wy.  &  W.  L.,  65. 
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1864. 


Argument, 


to  withdraw  land  from  selection,  does  not  require  any  procla- 
mation. This  land  was  therefore  well  withdrawn  by  the 
order  of  the  Governor  in  Council  of  the  8th  September, 
even  although  that  order  was  not  published  until  the  11th. 
The  Government  Gazette  of  the  11th,  containing  the  order 
of  the  8th,  is  by  the  Evidence  Act  [No.  100],  sec.  89, 
evidence  that  the  order  in  council  withdrawing  this  land 
was  duly  made  on  the  date  on  which  it  purports  to  have 
been  made. 


The  reason  assigned  in  the  order  for  the  withdrawal 
of  this  land  is  suflScient,  and  the  land  having  been  validly 
withdrawn  from  selection  on  the  8th  September,  the  sub- 
sequent selection  by  the  Petitioner  on  the  10th  was  invalid 
and  void. 

Mr.  J.  W.  Stephen  in  reply. — ^The  Crown  itself  has  con- 
sidered it  necessary  that  the  withdrawal  should  be  by 
proclamation,  for  it  has  purported  to  adopt  that  method  of 
withdi-awal. 

Cur,  adv.  vuU. 


May  2^, 
Judgment. 


Mr.  Justice  Molesworth  : — 

Certain  lands  in  the  direction  of  Warmambool  were 
proclaimed  open  for  selection  under  "  The  Land  Act  1862," 
section  14,  by  Gazette  of  August,  1863,  from  September  the 
10th.  The  Gazette,  published  on  September  the  11th, 
1862,  contains  an  order  of  the  Governor  in  Council,  as 
under  section  46  of  the  same  Act,  dated  September  the 
8th,  withdrawing  the  lands  in  question  irom  sale  on  the 
ground  of  there  being  improvements  on  them.  The 
Petitioner,  on  the  10th  of  September,  lodged  with  the 
proper  officer  an  application  paper  and  money — ^£1  an 
acre  for  one  moiety,  and  28.  Qd.  an  acre  for  the  other 
moiety  of  the  land — and   proceeded  regularly,  so  as  to 
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entitle  him  to  rights  in  thorn,  under  the  16th  and  sub-         1864. 

sequent   sections,   and   would  now   be   entitled    thereto,      Kennedy 

unless  barred  by  the  order  of  September  the  8th,  and  his    ^^^  qtjken 

petition  is  filed  in  assertion  of  that  right.  

Judgment, 

The  Petitioner  first  insists  that  the  order  of  withdrawal 
was  ineffectual,  as  the  Governor  in  Council  had  no  power 
to  withdraw  lands  once  proclaimed  for  sale,  because  im- 
proved. I'he  words  of  the  section  46  are  ''  may  withdraw 
"  from  sale  as  being  auriferous  or  mineral  or  having  a 
"  water  frontage  or  as  being  in  other  respects  improper 
'^either  at  that  time  or  generally  to  be  sold  any  land 
"  about  to  be  selected  rented  or  purchased."  This  point 
has  been  argued  on  the  principle  that  general  words  in  an 
Act,  coming  after  enumeration  of  particulars,  are  controlled 
by  the  particulars  as  instances,  so  as  to  be  limited  to 
things  ejusdem  generis  as  those.  Amongst  the  numerous 
cases  illustrating  this,  I  have  been  referred  to  Fenton  v. 
Skinner.  There  an  enumeration  of  *'  rivers,  stores, 
"  bridges,  ferries,  &c.,  or  other  purposes  for  the  public 
"  advantage  or  convenience,"  was  held  not  to  include 
farms  or  dwellings.  The  general  words  "  public  advan- 
"tage"  would  not  mean  by  themselves  an  aggregate  of 
individual  advantages;  and  the  instances  given  fortified, 
if  necessary,  that  construction.  But  here  the  words  used 
are  "  in  other  respects  improper."  What  are  we  to  sup- 
pose the  genus  indicated  by  the  instances  auriferous  or 
mineral,  or  having  a  water  frontage  ?  The  first  and  last 
might  be  argued  upon  as  pointing  to  public  utility  respec- 
tively, or  supporting  gold-mining  industry,  or  affording  a 
supply  necessary  for  beasts  travelling  or  grazing  upon 
neighboring  lands ;  but  the  second  word,  embracing  mines 
of  iron,  copper,  salt,  coal,  &c.,  never  dedicated  to  public 
use,  makes  me  think  that  the  genus  is  lands  of  such  pecu- 
liar value  that  they  should  not  be  given  to  any  one  who 
might  get  them  by  priority  of  application  or  lot  at  £1  an 
acre.    The  first  and  third  instances  are  equally  consistent 
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with  that  meaning  as  to  the  genus.  Now,  land  being 
improved  by  art  and  rendered  more  valuable,  affords  as 
good  a  reason  as  natural  advantages  for  its  not  being  sold 
at  gross  undervalue.  Besides,  I  should  be  sorry  to  say 
that,  in  cases  of  land  being  in  fact  withdrawn  for  reasons 
not  warranted  by  the  Act,  and  ordinary  selectors  stopped, 
individual  selectors  of  more  combativeness  might  insist 
that  they  had  a  right  to  take  so  much  public  property. 
I  would  say  that  the  restriction  was  directory  to  the 
Government. 


Assuming  the  withdrawal  to  be  warranted,  I  have  to 
consider  whether  it  was  in  this  case  effectually  exercised. 
It  has  not  been  disputed  that  the  Gazette  of  September  the 
11th,  affords  evidence  (under  No.  100,  section  39)  that  the 
Governor  in  Council  made  an  order,  on  the  8th  of  Sep 
tember,  withdrawing  the  land.  Such  order,  if  made  on 
the  8th,  appears  to  me  effectual  to  prevent  all  attempted 
subsequent  sales.  Section  46  says  nothing  of  orders 
being  gazetted.  Gazettes  are  modem  inventions,  unknown 
to  the  common  law;  and,  therefore,  regal  or  vice-regal 
ordinances  do  not  derive  their  efficacy  from  being  gazetted 
save  under  the  special  provisions  of  Acts  of  Parliament. 
Individuals  may  have  notice  of  Government  acts  never 
gazetted,  and  may  not  have  notice  of  those  which  are. 
The  order  in  question  was  apparently  too  long  postponed, 
but  was  promulgated  with  no  unreasonable  delay  in  the 
Gazette^  the  ordinary  and  best  means  of  promulgation. 
But  there  is  nothing  in  the  Act  to  make  promulgation 
essential  to  the  validity  of  the  order.  It  is  the  duty  of 
the  Governor  in  Council  in  cases  like  this,  generally  to 
make  and  promulgate  orders  in  such  time  as  not  to  cause 
inconvenience  or  hardship  to  persons  acting  in  ignorance 
of  them.  But  I  cannot  say  that  public  property  is  to  be 
bound  by  such  breach  of  duty  (where  it  exists),  or  the 
negligence  of  officials  delaying  the  information  of  the 
Governor,  or  transmission  of  his  orders.     I  cannot  import 
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into  Acts  of  Parliament,  conferring  upon  individuals  the 
means  of  acquiring  public  lands  by  sale  from  the  Govern- 
ment, the  doctrines  of  principal  and  agent  in  sales  by 
private  persons,  and  say  if  any  of  a  series  of  officials 
through  whom  such  matters  pass  neglect  to  give  a  timely 
notice  to  a  sub-agent  authorised  to  sell,  of  the  withdrawal 
of  his  authority,  that  therefore  the  sale  is  invalid. 
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In  the  present  case,  I  have  no  reason  to  say  that  the 
petitioner,  purchasing  in  ignorance  of  the  order,  suffered 
any  real  material  hardship  or  inconvenience.  He  has 
thought  a  property  of  small  value,  if  measured  by  the 
purchase-money,  dB122,  a  subject  worthy  of  this  suit.  I  do 
not  think  him  entitled  to  succeed.  I  think  he  should  pay 
the  ordinary  penalty  of  unsuccessful  litigation — costs. 

Petition  dismissed  with  costs. 


The  petitioner  appealed  to  the  full  Court  {k)  from  the 
judgment  of  the  primary  Judge  upon  the  following 
grounds : — 

"  1.  That  his  Honor  ought  to  have  made  a  decree  in  fkyor  of  the  said 
suppliant  for  the  specific  performance  of  the  contract  in  the  petition 
herein  mentioned  and  which  contract  was  entered  into  on  behalf  of 
Her  Majesty's  Government  with  the  said  John  Kennedy,  and  ought  not 
to  have  dismissed  the  petition  of  the  said  sappliant  with  costs. 

"  2.  That  it  cUd  not  appear  by  any  evidence  in  this  suit  that  the  land 
mentioned  in  the  said  petition  was  legally  or  in  fact  withdrawn  from 
selection. 

"  3.  That  if  withdrawn  in  fact  the  said  land  was  not  so  withdrawn 
before  the  said  John  Kennedy  had  become  entitled  thereto  as  the 
selector  under  the  provisions  of '  The  Land  Act  1862.' 

"  4.  That  if  such  land  was  legally  withdrawn  the  fact  of  such  with- 
drawal was  not  communicated  to  the  said  suppliant  or  to  the  public 
until  after  the  title  of  the  said  suppliant  as  such  selector  had  been 

(it)  Coram  Stawell,  C.  J.,  Barry,  J.,  and  WUliunu,  J. 


S^t.  19,  20. 
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completed  nor  until  he  npon  hiB  part  had  frilly  performed  his  oontnct 
for  the  purchase  of  the  land  as  soch  selector. 

"  5.  That  his  Honor  was  of  opinion  that  the  recognised  doctrines  of 
principal  and  agent  in  sales  hy  private  persons  are  not  applicahle  to 
sales  under  the  said  Act  hut  the  said  Government  was  as  the  said 
suppliant  suhmits  hound  hy  the  Acts  of  its  ostensihle  agents  heing 
within  the  apparent  authority  of  such  agents. 

"  6.  That  it  appeared  hy  the  admissions  in  the  answer  herein  of  Her 
Majesty's  Attorney-General  that  the  land  officer  in  the  petition  men. 
tioned  was  and  continued  to  he  after  the  alleged  withdrawal  of  such 
land  the  duly  authorised  agent  of  the  Government  for  receiving  pay- 
ment of  the  purchase-money  fbr  such  land  and  which  purchase-money 
was  actually  received  hy  him  accordingly. 

"  7.  That  Her  Majesty's  Attorney-General  insisted  in  and  by  his 
said  answer  that  the  said  land  was  withdrawn  from  selection  hy  virtue 
of  a  certain  alleged  proclamation  in  the  said  answer  mentioned  but  hti 
Honor  held  that  the  said  land  was  legally  withdrawn  from  selection  by 
a  secret  order  in  Council  not  promulgated  until  after  the  suppliant's 
title  had  accrued  and  no  such  case  was  made  hy  the  said  answer  of  Her 
Majesty's  Attorney-General." 


Mr.  J.  W,  Stephen  and  Mr.  Webh^  for  the  Appellant,  cited 
in  addition  to  the  cases  cited  in  the  Court  below,  Story  on 
Agency,  sec.  470 ;  Chitty  an  Contracts,  196 ;  Trueman  v. 
Loder  (/),  Salts  v.  Field  (771),  Ex  parte  McDonnell  (n),  and 
Bailey  v.  ColleU  (0). 

Mr.  Moore  and  Mr.  Holroyd  for  the  Queen,  Respondent. 

Mr.  J.  W.  Stephen  in  reply. 

Cur.  adv.  vult. 


September  26. 
Judgment  on 


The  Chief  Justice: — 

Two  questions  arise  on  this  petition  ;    first,  whether 
the  Governor  in  Council  has  the  power  to  withdraw  land 


(0  llA.  &E.,  589. 
(m)  5  T.  E.,  215. 


(n)  Buck,  399. 
(o)  18  Beav.,  179. 
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from  selection  under  the  circumstances  here  stated ;  and 

next,  whether,  haying  the  power,  he,  in  proper  time,  exer-         ^^^• 

cis€d  it.  Kennedy 

o. 
The  Queen. 
Lands  were  proclaimed  open  for  selection  on  and  after  the         

10th  September.  By  the  same  proclamation,  an  officer  Appeal, 
was  appointed  to  receive  the  purchase-money  of  lands 
duly  selected.  By  a  subsequent  proclamation,  dated  on 
the  8th,  but  not  gazetted  until  the  11th  September,  the 
land  which  is  the  subject  of  this  petition  was,  under  the 
46th  section  of  the  Land  Act,  withdrawn  from  selection. 
It  was  urged  in  argument  that,  according  to  the  spirit  of 
this  Act — an  argument  which  in  an  economical  view  it  is 
difficult  to  appreciate — the  Legislature  intended  the  land 
not  to  be  sold  for  its  value,  but  got  rid  of  at  any  risk 
and  for  any  amount,  in  order  to  procure  a  settlement  of 
the  country,  and  that  the  Governor  had  no  power  to 
withdraw  the  land  from  selection  excepting  for  the 
purposes  specifically  enumerated.  In  this  instance  the 
Governor  withdrew  the  land  because  of  its  value.  There 
may  be  clauses  which  may  support  the  view  suggested, 
but  this  clause  46  cannot,  we  think,  bear  that  construc- 
tion. Plenary  powers  are  given  by  it,  and  unless  it  is 
assumed  that  those  powers  are  to  be  exercised  improperly, 
it  is  obvious  that  they  may  prevent  inconvenience,  and  yet 
cause  little,  if  any,  actual  injury — at  most,  mere  disap- 
pointment. Their  exercise  may  prevent  the  issue  of  a 
grant  by  mistake  or  surprise,  and  the  necessity  for  a  idre 
Sodas  to  repeal  such  a  grant  after  it  has  been  issued.  The 
principle  of  ejtisdem  generis  relied  on  in  argument  does  not 
apply,  for  the  reasons  pointed  out  by  the  primary  Judge, 
llie  land,  we  think,  could  have  been  withdrawn. 

It  was  urged  that  the  withdrawal  was  too  late,  that  a 
proclamation  speaks  from  the  date  of  its  publication,  not 
from  the  date  on  which  it  is  made;  and  that  to  hold 
otherwise  would  subject  to  great  hardship  persons  resi- 
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dent  in  the  country  and  at  a  distance  from  Melbonme 
where  proclamations  are  issued,  if  they  were  to  be  held 
affected  by  notice  of  a  fact  which  they  could  not  know; 
and  that  to  withdraw  from  the  hands  of  the  agent  the 
authority  by  which  he  acts,  and  not  give  notice  of  the 
withdrawal  to  all  those  who  were  invited  to  deal  with  the 
principal  through  the  agent,  would  be  a  breach  of  good 
faith  and  a  violation  of  equitable  principles. 

There  may  be  some  force  in  these  objections,  but  it  is 
unnecessary  in  our  opinion  to  consider  them.  It  may  be 
questionable  whether  a  proclamation  speaks  from  its  date, 
or  from  the  time  of  its  publication  ;  or  whether,  from  the 
peculiar  wording  of  section  46,  a  proclamation  before  actual 
alienation  by  the  Crown  would  not  be  in  sufficient  time. 
But,  as  a  matter  of  fact,  the  Governor,  acting  with  the 
advice  of  his  Executive  Council,  has  withdrawn  this  land 
from  selection.  He,  as  the  trustee  for  the  general  public, 
has  declared  in  the  most  formal  manner  that,  in  his 
opinion,  the  alienation  of  these  lands  would  not  be  right 
as  regards  the  interests  of  the  public  generally.  The 
Court  possesses  no  power  to  compel  the  Governor  to  with- 
draw that  proclamation,  issued  on  sufficient  grounds — to 
compel  him  to  commit  a  breach  of  trust  to  the  colony. 
We  know  of  no  instance  in  which  a  Court  of  Equity  will 
enforce  specific  performance  where  such  performance  will 
necessarily  involve  the  committal  of  a  breach  of  trust — in 
fact,  compel  that  which  a  Court  of  Equity  itself  of  all  acts 
most  seeks  to  prevent. 


No  case  of  peculiar  hardship  is  made  out  by  the  peti- 
tion. If  the  Act  enabling  subjects  to  sue  the  Grown  had 
expressly  enabled  an  action  to  be  brought  for  damages, 
no  doubt  could  arise  that  the  present  suppliant  should  be 
left  to  such  action  at  law.  If,  however,  the  Act  does  not 
enable  a  suit  to  be  maintained,  on  which  point  we  express 
no  opinion,  still  the  petitioner  is  not  without  redress. 
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Other  modes  are  open  to  him.  His  payment  of  the 
balance  of  the  purchase-money  after  he  received  a  letter 
informing  him  that  the  land  had  been  withdrawn,  points 
rather  to  his  making  a  grievance,  than  to  his  having  then 
actually  suffered  an  injury.  He  appears  to  cling  with 
peculiar  tenacity  to  this  land — for  what  reason  does  not 
appear.  According  to  the  evidence,  it  is  doubtful  whether 
he  has  suffered  any  injury  beyond  the  loss  of  the  interest 
of  his  money — an  injury  which  sounds  in  damages,  and  is 
capable  of  compensation  at  the  hands  of  a  jury.  Without 
saying  what  remedy  he  possesses,  or  whether  he  has  any, 
he  must  be  left  to  luch  other  redress  as  he  may  be 
advised.  The  judgment  of  the  primary  Judge  is  affirmed, 
with  costs. 

Appeal  dismissed  wiUi  costs. 


1864. 

EEKySPY 

V, 

The  Qussk. 

Judgment  on 
AppetU, 


In  thb  Matteb  of  the  ST.  KILDA  AND  BRIGHTON 

RAILWAY   COMPANY,   and   In   the    Matter   of 

"  THE  COMPANIES  STATUTE  1864."  October  14, 

15,27. 

JL  ETITION  under  "The  Companies  StatuU  1864"  by  the  TheproTisiong 
Bank  of  New  South  Wales  and  other  judgment  creditors  of  pai^^^^^^f^ 
the  St  Kilda  and  Brighton  Railway  Company,  praying  1864,"  rela- 
that  the  company  might  be  wound  up  under  the  provisions  w^.^p  ^^,' 

of  the  Act,  on  the  ground  that  the  company  was  "  unable  panics  do  not 
_  ,     ,,  ,  ^  apply  to  a 

to  pay  Its  debts     (p).  Railway  Com- 

pany incor- 
porated by 

The   St.  Kilda  and  Brighton   Railway  Company  was  ActofParlia- 
originally  incorporated  by  the  Act  No.  42,  which  Act  was  ™0n  a  peti- 
tion under 
**  The  Companies  Statute  1864,"  for  winding-up  a  company  within  the  provisions  of 
that  Act,  it  is  discretionary  with  the  Court  to  grant  the  prayer  of  the  petition. 

On  a  petition  under  "  The  Companies  Statute  1864,"  for  a  winding-up  Order,  a 
company,  neither  a  creditor  nor  a  contributor  of  the  company  sought  to  be  wound  up, 
is  not  entitled  to  be  heard. 

(p)  Sec  176  (3)  b. 
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subsequently  altered  and  amended  by  the  Acts  Nos.  73  and 
137.  Under  the  provisions  of  these  Acts  the  railway  was 
constructed  and  opened  for  traffic,  and  the  line  is  still 
being  worked  by  the  company.  The  company  haying 
become  indebted  to  a  large  amount  to  various  creditors,  in 
June,  1868  an  order  nid  was  obtained  for  the  compulsory 
sequestration  of  the  company  under  11  Ftc.,  No.  19.  After 
argument,  this  order  was  discharged  by  his  Honor  Mr. 
Justice  Molesworthf  and  such  discharge  affirmed  by  the  full 
Court  on  appeal,  on  the  ground  that  the  Act  11  Vic,,  No. 
19,  did  not  apply  to  railway  companies  {q),  "  Tks  Com- 
panies Statute  1864,"  having  been  subsequently  passed,  this 
petition  was  now  presented  under  that  Act.  The  evidence 
relied  on  of  the  company  being  unable  to  pay  its  debts  was 
that  a  vnrit  of  ^.  /a.,  sued  out  by  Messrs.  Klingender,  Chmdey 
d  Liddley  judgment  creditors  of  the  company,  endorsed  to 
levy  the  sum  of  £1371  12s.  6(2.,  was,  on  the  39th  Septem- 
ber, 1864,  returned  by  the  Sheriff  unsatisfied  (r). 


Argument.  Mr.  J.  W.  Stephen  and  Mr.  Holroyd  for  the  Petitioners.— 
Although  it  has  been  held  that  this  company  did  not  come 
within  the  provisions  of  the  old  "  Windvig-up  Act"  11  Vic.^ 
No.  19,  we  submit  that  it  does  fall  within  the  terms  of 
"  The  Companies  Statute  1864,"  sec.  176.  By  that  section 
"  Any  partnership  association  or  company  consisting  of 
"  more  than  five  members  and  not  registered  under  this 
"  Act  may  be  wound  up  under  this  Act."  These  words 
are  large  enough  to  include  the  case  of  a  railway  company. 
In  the  analagous  English  Act,  25  and  26  Vic.,  cap.  Ixxxix., 
sec.  199,  railway  companies  incorporated  by  Act  of  Parlia- 
ment are  expressly  excepted  from  the  operation  of  the  Act, 
but  the  words  excepting  such  companies  from  the  Act  are 
omitted  in  the  Colonial  Act ;  and  it  is  therefore  to  be  pre- 
sumed that  it  was  the  intention  of  the  Legislature  that 

(j)  Vide  In  re  St.  Kilda  and      Plevins,  2  Wy.  &  W.,  I.  E.  &  M. 
Brighton    Ry.    Coy.,    Ex  parte      69. 

(r)  Sec.  176  (4)  c. 
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such  company  should  be  included  in  our  Act.  This  com- 
pany has  been  insolvent  for  years,  and  the  creditors  have 
no  remedy  except  to  seize  the  rolling  stock,  which  is  totally 
inadequate  to  pay  the  debts  of  the  company.  In  Fumess  v. 
The  Cat&rham  Ry,  Coy.  («),  an  inquiry  was  directed  "  whether 
"  any  and  what  means  can  be  taken  for  the  purpose  of 
"  making  the  railway  available  for  payment  to  the  Plain- 
"  tiff,  and  the  other  incumbrancers  of  the  amounts  due  to 
"  them  respectively ; "  and  in  Chambers  it  was  arranged 
that  the  railway  should  be  sold,  and  an  Act  of  Parliament 
was  obtained  authorising  the  sale  (t).  Such  a  course  might 
be  followed  in  this  case ;  and  the  liquidators,  when  ap- 
pointed, apply  for  an  Act  authorising  the  sale  of  the 
railway. 


1864. 


ArffumetU. 


Mr.  Bunny,  for  the  St.  Ealda  and  Brighton  Railway 
Company,  against  the  Petition. — ^This  question  has  already 
been  decided  twice  against  the  Petitioners — first  by  your 
Honor,  and  then  by  the  full  Court  on  appeal — and  the 
principle  and  policy  of  law  upon  which  those  decisions 
went  has  not  been  altered  by  the  recent  Act.  The  title  of 
the  Act  under  which  this  petition  is  presented  is  "  An  Act 
**/or  the  Incorporation  Regulation  and  Winding-up  of  Trading 
"  Companies  and  otJier  Associations" — that  is,  other  associa- 
tions ejusdem  generis  with  trading  companies.  This  com- 
pany is  not  a  trading  company.  Even  as  carriers  they 
would  not  be  "  traders"  except  by  the  express  enactment 
of  the  bankrupt  laws.  The  cases  cited  upon  the  previous 
argument  of  Ex  parte  Burge  (»),  Ex  parte  Spademan  (tu),  In 
re  8U  Jameses  Club  (x),  and  In  re  The  Direct  London  and 
Portsmouth  Ry.  Coy.  (y),  apply  equally  to  the  present  appli- 
cation. "  The  Companies  Statute  1864,"  is  inapplicable  to  an 
incorporated  railway  company,  inasmuch  as  the  statutory 
powers  conferred  by  the  Act  of  incorporation  are  incapable 


(*)  25  Beav.,  619. 

(t)  27 /J.,  359. 

(9)  1  De  G.  &  S.,  588. 


(w)  1  De  G.  &  S.,  599. 
(ar)  2  De  G.  M.  &  G.,  383. 
Cy)  12  Beav.,  269. 
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of  being  transferred  to,  or  exercised  by  the  liquidators,  if 
appointed,  or  any  purchaser  from  them.  It  is  admitted 
by  the  Petitioners  that  if  an  order  for  winding  up  this 
company  be  made  it  will  be  necessary  to  have  an  Act  of 
Parliament  to  carry  it  out.  Possibly  Parliament  might 
refuse  to  pass  such  an  Act,  and  this  Court  will  not  make 
any  order  which  would  be  dependent  for  its  effectual  work- 
ing upon  the  obtaining  of  an  Act  of  Parliament 


Mr.  Wood,  for  the  Melbourne  and  Suburban  Railway 
Company,  proposed  to  address  the  Court  in  ppposition  to 
the  petition. 

Mr.  J.  W.  Stephen. — The  Melbourne  and  Suburban  Rail- 
way Company  is  neither  a  creditor  nor  a  contributory  of 
this  company,  and  has  no  right  to  be  heard  upon  this 
petition. 

Mr.  Wood. — The  Acts  of  incorporation  of  the  two  com- 
panies, Nos.  43  and  48,  give  power  to  the  companies  to 
make  traffic  arrangements  between  them.  Such  arrange- 
ments have  been  made  and  are  now  in  force,  and  the  com- 
pany for  which  I  appear  is  materially  interested  in  opposing 
any  steps  being  taken  which  will  interfere  with  these  traffic 
arrangements  during  their  currency. 

Mr.  Justice  Molesworth. — Unless  there  is  something 
in  the  Act  under  which  this  petition  is  presented  which 
recognises  your  right  to  be  heard,  I  do  not  think  I  can 
hear  you.  My  impression  is  that  under  this  Act  I  ought 
not  to  hear  you. 


Mr.  C.  A.  Smyth  and  Mr.  WM  (with  them  Mr.  Ireland, 
Q.C.)  for  Mr.  George  Holmes,  a  creditor  of  the  St.  Kilda  and 
Brighton  Company,  against  the  petition. — Upon  the 
authority  of  the  cases  already  cited  this  company  does  not 
fall  within  the  provisions  of  **  The  Companies  Statute^    But 
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if  the  Court  should  be  of  opinion  that  it  does  come  within 
that  Act,  still  it  is  discretionary  with  the  Court  to  make  a 
winding-up  order  or  not.  Ex  parte  James  (z),  Ex  parte 
PhUUps  (a),  Ex  parte  Quest  (6).  In  the  exercise  of  this  dis- 
cretion the  Court  will  consider,  in  the  case  of  each  com- 
pany coming  before  it,  whether  it  is  necessary  or  expedient 
to  apply  to  it  the  machinery  of  the  Act.  Ex  parte  Wise,  In 
re  London  Conveyance  Company  (c).  Having  regard  to  the 
nature  of  this  company,  and  the  public  obligations  to  keep 
open  the  railway  for  traffic,  we  submit  that  in  this  case  it 
is  not  expedient  to  grant  the  petition,  even  if  the  Court 
should  be  of  opinion  that  it  has  jurisdiction  to  do  so. 


1864. 


Argument 


Mr.  J.  W,  Stephen  in  reply. 


Cur,  adv,  vult. 


Mb.  Justice  Molesworth  : — 

In  this  case  several  creditors  of  the  company,  including 
some  who  have  issued  ineffectual  executions  against  it, 
have  petitioned  for  its  winding-up,  under  "  The  Companies 
Statute  1864  "  (No.  190),  sees.  176,  Ac. ;  and  it  is  admitted 
thaty  if  this  were  an  ordinary  joint-stock  company,  the 
Petitioners  would  be  entitled  to  wind  it  up  as  insolvent, 
and  the  proceedings  for  that  purpose  are  regular.  But 
the  objections  on  behalf  of  the  company,  and  other  credi- 
tors of  it,  which  I  have  had  to  consider  have  been  upon 
the  peculiarities  of  its  character  under  its  Act  of  incorpora- 
tion, No.  42,  varied  by  No.  127. 


October  27. 
Judgment, 


A  petition  by  a  creditor  for  the  compulsory  sequestration 
of  the  property  of  this  company,  under  the  Act  11  Vic., 


W  1  Sim.  K.S.,  146. 
(«)  lb.,  615. 

w.  w.  tc  a'b.  vol.  I. — EQ. 


(b)  5  De  G.  &  S.,  464. 

(c)  1  Drew.,  465. 
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No.  dl»  was  dismissed  bj  me  on  the  6th  of  July,  1863. 
My  decision  was  appealed  from,  and  affirmed  by  the  full 
Court  during  the  appeal  sittings  in  September,  1868.  My 
decision  was  based  upon  the  inconsistence  of  the  applicar 
tion  of  the  provisions  of  the  Act  11  Vic.y  No.  19,  with  the 
rights  and  interests  of  the  public  and  others  under  Nos. 
42  and  127,  coupled  with  the  creation  of  this  company 
being  by  Act  subsequent  to  11  Vic,  The  full  Court  reUed 
more  on  the  former  ground — ^not  adverting  to  the  latter. 
Without  recapitulating,  I  may  say,  generally,  that  all  those 
arguments,  except  that  of  the  dates  of  the  Acts,  apply  as 
strongly  against  the  application  of  the  provisions  of 
No.  190. 


The  Act  No.  42,  sec.  60,  provides  that  "  Nothing  herein 
"  contained  shall  be  deemed  or  construed  to  exempt  the 
"  railway  authorised  by  this  Act  to  be  made  from  the  pro- 
"  visions  of  any  Act  relating  to  this  Act,  or  of  any  Act  rels- 
"  ting  to  railways  in  this  colony  which  may  hereafter  pass 
"  during  the  present  or  any  future  session  of  the  Legisla- 
"  ture,  or  from  any  future  alteration  or  repeal  of  this  Act 
*'  under  the  authority  of  the  Legislature."  It  is  beyond 
the  power  of  Parliament  to  make  an  Act  unalterable  by 
subsequent  Acts  ;  but  I  am  inclined  to  think  that  Parlia- 
ment may  provide,  and  did  by  these  words  provide,  that 
an  Act  may  not  be  altered  by  subsequent  sweeping  words, 
such  as  provisions  in  No.  190,  sec.  176,  for  "  any  partner- 
"  ship  association  or  company  consisting  of  more  than  five 
"  members  and  not  registered  under  this  Act ;  "  that  No. 
42  could  be  altered  only  by  an  Act  expressly  referring  to 
it,  or  relating  specifically  to  railways.  Section  61  of  the 
Act  No.  127  affords  an  argument  similar  to  this.  An  argu- 
ment has  been  based  on  this  Act  No.  190,  sec.  176,  having 
been  nearly  copied  from  the  Imperial  Act  25  and  26  Vk. 
cap.  89,  sec.  199,  which  expressly  excepts  from  its  opera- 
tion **  railway  companies  incorporated  by  Act  of  Parlia- 
ment," and  this  exception  not  being  in  our  Act,  that  there- 
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fore  railway  companiea,  &c.,  should  be  affected  by  it. 
I  think  this  class  of  argument  untenable.  Our  law-makers 
must  be  taken  to  accept  or  adopt  words  submitted  to  them 
as  explaining  themselves,  not  strengthened  or  weakened 
by  their  similarity  to  or  dissimilarity  from  the  words  used 
by  other  law-makers.  Even  if  we  were  to  speculate  upon 
the  mind  of  the  person  who  took  the  Imperial  Act  for  a 
precedent,  I  think  it  might  be  as  fairly  argued  that  if  he 
intended  to  affect  railway  companies  he  would  have  said 
80  expressly,  especially  after  the  litigation  and  decisions 
about  this  company  in  1863,  to  which  I  have  adverted. 
There  is  an  Imperial  Act  for  winding  up  railway  compa- 
nies; the  last,  I  believe,  13  and  14  Vic^  cap.  83,  which 
protects  the  public  interests  as  well  as  those  of  creditors, 
landholders,  &c.,  by  provisions  which,  or  similar  to  which, 
should  reasonably  be  made  before  dissolving  a  railway 
company  in  this  country.  On  the  whole,  I  am  inclined 
to  think  the  Act  No.  190  inapplicable. 


1864. 

In  re 
St.  EiLDi. 

ATSTD 

Bbightok 
Railway 

COMFAKT. 

Judgment, 


But  if  the  Act  applied,  the  prayer  of  this  petition  is  for  the 
discretion  of  the  Court,  as  shewn  by  the  cases  cited  in  argu- 
ment, of  In  re  James,  In  re  Phillips^  and  Ex  parte  Guest,  As  far 
as  I  am  informed,  the  capital  of  this  company  has  been  all 
paid  up  and  expended.  There  are  no  debts  of  consequence 
due  to  it  by  its  members  or  others.  It  is  not  alleged  that 
its  income  is  diminished  by  mismanagement,  or  applied  in 
payment  of  claims  over  which  the  Petitioners  should  have 
priority.  A  liquidator,  if  appointed,  would  have  no  cash 
property  to  realise  ;  even  if  he  could  carry  on  the  traffic, 
he  could  not  increase  its  productiveness  ;  and  he  could  not 
sell,  as  I  think  My  making  an  order  to  wind  up  would 
inflict  heavy  costs  and  per  centage  to  a  liquidator ;  and  I 
do  not  see  any  definite  prospect  of  advantage  to  the  appli- 
cants, other  creditors,  or  the  members.  It  has  been  vir- 
tually admitted  that  the  affairs  of  this  company  can  be 
wound  up  only  by  a  private  Act  of  Parliament  authorising 
a  sale  of  the  railway  itself,  and  creating  a  new  proprietary 
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for  its  management.  If  there  is  an  occasion  for  a  private 
Act,  if  there  is  a  dignm  vindice  nodus,  I  do  not  see  that  I 
would  assist  such  cutting  of  it  by  granting  the  prayer  of 
this  petition. 

I  am  not  disposed  to  give  costs  against  undisputed 
creditors,  thwarted  in  all  other  efforts  for  obtaining  pay- 
ment. 


FetUian  dismissed  without  costs. 


MACRAE  V.  RUTHERFORD. 


Novembers. 

Upon  motion 
for  the  ap- 
pointment of 
a  guardian  ad 
Utem  to  infant 
Defendants,  if 
any  of  the 
in&ntfl  are  of 
an  age  of  dis- 
cretion, there 
should  be  an 
affidavit  of 
their  assent  to 
the  proposed 
guardian. 


M. 


R.  MOLESWORTH  moved  for  the  appointment  of 
Mr.  John  Broum  as  gusirdian  ad  Utem  to  the  infant  Defen- 
dants. The  motion  was  made  upon  affidavits  that  Mr. 
Brown  was  a  fit  and  proper  person  to  be  guardian  ad  Uum^ 
and  had  no  adverse  interest  to  the  infants. 

Mr.  Justice  Moleswobth. — If  any  of  the  infants  are  of 
an  age  of  discretion,  I  should  wish  to  have  an  affidavit  of 
their  assent  to  the  proposed  guardian  being  appointed. 

It  appearing  that  the  eldest  infant  Defendant  was  17 
years  of  age,  his  Honor  directed  the  motion  to  stand  over 
for  an  affidavit  of  his  consent  to  the  party  named  being 
appointed  guardian  ad  litem. 
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M. 


M'MECKAN  V.  WHITE.  vj^^ 

December  1. 
OTION  under  9  and  10  GuL  8,  cap.  xv.,  to  have  a  where  a  sub- 

sabmission  to  arbitration  and  award  made  a  rule  of  Court.  ™\^i^^,  Pf*' 

vided  that  ap- 
plication to 

The  Plaintiflfs,  Messrs.  M'Meckan,  Blackwood  d  Co.,  com-  "f^coxirt'' ""^^ 

menced  a  suit  against  the  Defendants.     A  ne  exeat  was  should  be 

obtained.     The  Defendants  paid  a  certain  sum  into  Court,  "Snpreme 

after  which  a  submission  was  drawn  up,  and  the  question  ^^V^„^  ^^^ 

submitted  to  arbitration,  and  the  arbitrator  decided  in  favor  application 

of  the  Plaintiflfs.  TlXand 

when  the  iiill 
_  _                                             ,      . «.     .                         mm  Court  ia  ait- 
Mr.  Holroyd,  for  the  Flamtins,  in  support  of  the  motion.  ^^^^  ;„  banco, 

be  made  to  a 
single  Judge 
Mr.  Harm,  for  the  Defendants,  contra. — The  submission  sitting  in 

provides  that  application  should  be  made  to  the  '*  Supreme  ^J^^^J  ^  ^\^ 
'^  rr  r  when  an  award 

"  Court  of  Victoria."     It  being  now  in  Term,  and  the  full  has  been  made 

Court  now  sitting  in  banco,  application  should  have  been  ^^^^^  the"* 

made  to  the  Court  in  banco.    The  award  is  simply  for  pay-  submission 

.  -  ,     1  .  .       i.       should  be  made 

ment  of  a  sum  of  money,  and  there  is  no  necessity  for  a  rule  of 

applying  to  a  Court  of  Equity,  and  costs  are  increased  ^ourt. 

by  such  an  application.    Further,  the  submission  alone 

ought  to  be  made  a  rule  of  Court. 

His  Honor  ordered  that  the  submission  and  award  be 
made  a  rule  of  Court. 


Order  accordingly.     No  costs. 
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December  8. 

On  the  hear* 
ing  of  a  peti- 
tion under 
"  The  Com- 
panies Statute 
1864,"  for  an- 
order  to  wind 
up  a  company, 
the  Court  wiU 
not  at  the  in- 
stance of 
Plaintiffs  in  a 
suit  agfdnst 
the  company 
give  leave  to 
proceed  with 
the  suit  not- 
withstanding 
the  winding- 
up  order,  but 
such  applica- 
tion must  be 
brought  for- 
ward aj9  a  sub- 
stantive mo- 
tion after  the 
winding-up 
order  has  been 
made. 


In  the  Matter  of  THE  MELBOURNE  AND  NEW- 
CASTLE  MINMI  COLLIERY  COMPANY,  and  Is 
THE  Matter  of  **  THE  COMPANIES  STATUTE 
1864." 

-L  ETITION  under  "  Tfie  Companies  Statute  1864,"  for  an 
order  to  wind  up  the  company  by  the  Court. 

Mr.  J.  W.  Steplien,  Mr.  Wood  and  Mr.  Fellows  in  support 
of  the  petition. 

No  appearance  on  behalf  of  the  company. 

Mr.  T.  A'Becketty  for  certain  shareholders  who  had  com- 
menced a  suit  against  the  company  and  its  directors, 
applied  under  sec.  79  of  ^'Ths  Companies  Statute"  for  leave 
to  proceed  wiih  the  suit  notwithstanding  the  winding-up 
order.  [Moleswortk,  J. — The  words  of  that  section  are— 
"  When  an  order  has  been  made."  In  this  case  no  order 
has  as  yet  been  made  for  winding  up  the  company.]  Instead 
of  allowing  the  winding-up  order  to  be  made,  and  then 
asking  for  an  order  in  a  measure  contradicting  or  limiting 
its  effect,  the  Plaintiffs  in  the  suit  already  instituted  ask 
that  the  terms  of  the  order  to  be  made  for  winding  up  the 
company  may  be  such  as  to  permit  the  suit  to  proceed. 


Mr.  Justice  Molesworth. — I  do  not  think  I  can  grant 
Mr.  A' Beckett's  application  upon  the  present  occasion.  It 
must,  I  think,  be  brought  forward  as  a  substantive  motion 
after  the  winding-up  order  has  been  made.  There  may  be 
clauses  in  the  Act  giving  all  the  relief  sought  for  by  the 
suit.  I  will  make  the  order  for  winding  up  the  company 
in  the  form  No.  3,  in  the  7th  schedule  to  the  Act. 


Order  accordingly. 


CASES 

ARGUED  AND  DETERMINED 

XS  THB 

Supreme  Coutt  ot  Vktoxiu, 

IN 

EASTER  TERM,  27  VICTORIiE. 


The  Judges  who  sat  in  Banc  in  this  term  were — 

Stawbll,  C.  J.  Williams,  J. 

Barry,  J. 


THE  COUNCIL  OF  THE  BOKOUQH  OF  BALLAARAT, 

Appellant,  r.  O'CONNOR,  Respondent.  iq^^,, 

A_                    March  21. 
PPEAL  stated,  nnder  the  Act  No.  159,  by  a  Court  of         

Petty  Sessions  at  Ballaarat.  nnK^^Act 

No.  151,  a 
wciflrliiiiflr' 
O'Connor,  inspector  of  weights  and  measures  at  Ballaarat,  machine  of 

sued  the  borough  council  for  that  they  were  indebted  to  him,  capacity  to 

weigh  over 
''as  such  inspector,"  for  work  and  labor  done  for  the  borough,   56 lbs. need, so 

at  their  request.     The  particulars  of  demand  were  as  follow : —  owner  U^ 

concerned,  be 
compared  and  stamped  by  the  inspector,  qutsre. 
Under  the  Act  No.  151,  the  owner  of  every  weighing  machine  is  compelled  to  have 
it  true  and  correct,  and  it  is  the  duty  of  the  inspector  to  examine  and  compare  every 
machine  on  payment  by  the  owner  of  the  proper  fees ;  and  in  comparing  a  machine 
capable  of  weighing  over  56  lbs.,  the  inspector  may  use  other  weights  besides  the 
itaadarda  supplied  by  the  Qovemmcnt,  if  such  additional  weights  have  first  been  verified 
by  the  standards. 

W.  W.  &  A'B.        VOL.  I.— LAW.  B 
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"  Oct.  8. — ^To  examining  and  compaTing  yoor  weighbridge, 
"  and  fire  ooonterpoises  thereof,  each  of  which,  at  the 
"  end  of  beam  or  steelyard,  equals  two  tons  weight, 
"  the  capacity  of  the  bridge  being  twelve  tons £6    0    8 

"  Oct.  5. — To  examining,  comparing,  and  stamping  said 
"  weighbridge  and  weights   6    0    8 

«  Carriage  of  weights    10    0 

£13    0    6" 

The  borough  council  applied  in  July  to  the  inspector  to  com- 
pare and  stamp  the  market  weighbridge.    The  inspector  said  he 
had  not  then  ^'  a  sufficiency  of  standard  weights."   He  applied  to 
the  Goyemment  for  the  requisite  number  of  weights.    He  could 
not  get  them  (a).    He  "  borrowed  some  weights,  and  hired  others, 
which  were  duly  compared  with  the  standards  in  his  posses- 
sion, and  duly  stamped,  with  which  he  supplemented  the 
standard  weights  then  in  his  custody."     Being  still  short  of 
weights,  "  he  borrowed  some  bars  of  lead,  the  weight  of  which 
he  duly  coiaputed  from  the  standard  weights."     On  the  3rd 
October,  using  "  the  copy  standard  weights  supplied  to  him  by 
the  Goyemment,  amounting  in  all  to   one  hundredweight, 
together  with  the  weights  and  lead  he  had  borrowed  and  com- 
pared, amounting  altogether  to  two  tons,  he  compared  the 
weighbridge  and  found  it  inaccurate.      The  council  had  it 
rectified.     On  the  5th  October  the  inspector  repeated  his 
operations,   and  found  the  weighbridge  now  correct.      He 
thereupon  '^  stamped  it  as  correct  for  twelye  tons  weight," 
according  to  the  Act.     The  inspector  then,  ''  for  legally  com- 
paring on  two  occasions,  and  stamping  said  weighbridge,** 
made  Ids  claim  for  the  sum  of  £12  0«.  M.  (aboye  mentioned), 
'*  as  fees  earned  and  due  to  him  under  and  by  yirtue  of  the  said 
Act ;"  and  also  for  work  and  labor,  and  for  carriage  of  the 
said  weights  to  the  said  weighbridge,  the  same  haying  been 
done  at  the  request  of  the  council,"  he  claimed  the  aboye 
sum  of  £1,  which  last  sum  the  council  did  not  dispute.     The 
council  disputed  the  £12  05.  6rf.,  contending  that  the  work 
for  which  the  inspector  sued  was  "  illegal,  and  not  done  in 

(a)    Under    the  Weights    and      ment  supplies  only  one  copy  of  each 
Measures  Act,  No.  151,  the  Qovem-      standard  weight. 
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accordance  with  the  reqxiirements  of  the  Act,*^  and  therefore 
"  not  earned  and  due  as  fees  for  work  performed  under  and  by 
virtue  of  the  Act."  The  bridge  had  not  been  legally  compared 
and  stamped,  because  "  the  weights  used  in  the  comparison 
were  not  '  authorized  copies'  of  the  standard  weights,  as  re- 
qnired  by  the  Act ;"  and  because  a  large  portion  of  the  weights 
and  lead  used  were  '^  not  stamped  or  marked  as  such  copies  " 
of  such  standard  weights,  &c. ;  and  because  some  of  such 
weights  were  composed  of  substances  forbidden  to  be  used  for 
the  purposes  of  the  Act ;  and,  also,  because  a  weighbridge  of 
BQch  large  capacity  could  not  be  tested  but  by  equal  weight 
with  itself,  of  twelve  tons."  The  magistrates  held  the  objec- 
tions of  no  force,  and  gave  a  verdict  for  the  inspector.  The 
borough  appealed. 


1864. 
Couwoni  OP 

BaIiLAASAT 
V, 

(yComroB. 


Dawson,  for  the  Appellants. — ^The  Government  is  to  sup- 
ply to  each  inspector  authorized  copies.  The  inspector  is  to 
compare  with  such  authorized  copies  the  weights,  &c.,  which 
it  is  his  duty  to  verify.  He  has  not  done  so.  He  claims  his 
fees  under  the  Act,  and  has  not  done  his  duty  under  the  Act. 
The  public  has  a  right  to  see  comparison  made  with  '^  autho- 
rized copies."  If  it  looses  this  guarantee,  it  looses  all  the 
security  promised  by  the  Act.  If  he  might  use  one  copy,  not 
an  authorized  copy,  he  might  use  all  copies  not  so  authorized. 
He  might  verify  these  unauthorized  copies  at  home  in  private. 
It  is  a  sort  of  adulteration  of  the  pure  weights.  The  inspec- 
tors have  no  right  to  interpose  a  middle  term  between  the 
'' authorized  copies"  and  the  weights  to  be  compared.  As  to 
the  material  of  the  weights,  the  act  forbids  expressly  the  use 
of  weights  of  pewter  or  lead,  not  wholly  cased  with  brass, 
copper,  or  iron,  and  branded  ^*  cased." 


Fellows,  for  the  Respondent. — ^This  case  is  not  within  the 
Act  Section  35  expressly  says  that  nothing  in  the  Act  shall 
require  to  be  compared  and  stamped,  as  any  single  weight  or 
measure,  &c.,  '*  exceeding  the  greatest  standard  weight  or 
measure"  obtained  from  Westminster,  and  deposited  in  the 
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Custom-liOTise  here ;  and  the  greatest  standard  measare  of 
weight  we  have  here  is  56  lbs.  Moreover  section  12  says  tbit 
only  "  one  authorized  copy'*  of  each  weight  is  to  be  supplied  by 
the  Government  to  each  inspector.  It  follows,  therefore,  that  if 
greater  weights  are  compared  than  561b.,  it  must  be  with  un- 
authorized copies.  The  penal  sections  only  apply  to  the  extoit 
that  standard  weights  or  authorized  copies  exist.  Weights 
are  only  illegally  without  a  stamp  when  the  Act  makes  it 
possible  to  stamp,  and  penal  to  be  without  a  stamp.  The 
third  schedule,  fixing  the  scale  of  fees,  says  : — ^'  For  examin- 
ing and  comparing  balances,  <&c.,  including  stamping  when 


Peb  Cubiam. — ^It  is  unnecessary  to  decide  whether  in  this 
case  stampiDg  was  required.  But  as  the  owner  is  compelled 
to  have  his  machine  true  and  accurate,  provision  is  properly 
made  for  any  machines  being  examined  and  compared  on  pay- 
ment, by  the  owner,  of  the  fees  specified  in  the  last  schedule. 
Although,  therefore,  it  may  be  a  voluntary  matter,  so  far  as 
the  owner  is  concerned,  whether  a  machine  capable  of  weigh- 
ing, as  this  was,  over  fifty-six  pounds,  should  be  compared  and 
stamped  at  all ;  yet,  so  fsur  as  the  inspector  is  concerned,  he  is 
bound  by  the  Act  to  compare  every  machine,  no  matter  of 
what  sort ;  and  to  stamp  it  when  stamping  is  necessary.  As 
he  is  formshed  with  only  one  authorized  copy  of  half  a  hundred 
weight,  the  mode  of  comparison  he  adopted  was  permissible. 
The  objection  cannot  be  sustained 


The  case  as  stated  does  not  require  the  court  to  offer  any 
opinion  as  to  the  right  to  charge  two  fees  for  what  may  be 
deemed  substantially  only  one  comparison  ;  or  as  to  the  ri^t 
to  charge  for  cartage  of  the  weights. 
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STICK,  Appellant,  v.  HUDSON,  Respondent. 

Appeal  stated,  under  the  Act  No.  159,  by  a  Court  of 

Petty  Sessions  at  Cranboume.  A^t^Ko."^]^ 

did  not 

John  Stick  was  informed  against  under  the  Pleuro-pneumonia  former  Act, 

Acts  (b)  for  that  on  the  16th  December,  1863,  he  did  "take  No.  123,  but 
^  ^  '  '  expired  with 

nine  head  of  cattle  into  the  district  of  Yallock,  which  had  it. 

been  proclaimed  a  clean  district,  the  said  cattle  not  being  at 

that  time  certified  to  be  firee  finom  disease  by  a  conmiissioner 

appointed  for  that  purpose,  contrary  to  the  Act  No.  136." 

It  appeared  that  at  the  time  the  cattle  were  brought  in  by 
Sticky  there  was  not  any  commissioner  who  could  grant  he 
certificate  required  by  the  Act  No.  136. 

Harris,  for  the  Respondent,  being  in  support  of  the  cod- 
viction,  began. 

Fellows,  for  the  Appellant. — ^The  whole  question  is  whether 
a  conviction  under  the  second  of  the  two  Pleuro-pneumonia 
Acts  can  take  place  after  the  expiration  of  the  first  Act,  which 
was  only  temporary ;  whether,  in  &ct,  the  second  Act  is  not 
a  mere  adjunct  to  the  first  Act,  and  an  adjunct  which  neces- 
sarily expired  with  that  to  which  it  was  adjoined.  The  Act 
No.  123  was  passed  30th  April,  1861,  and  was  to  continue  ia 
&rce  for  one  year,  and  thence  until  the  end  of  the  then  next  ses- 
sion of  Parliament.  The  Act  No.  136,  consisting  of  but  one 
section,  was  passed  14th  May,  1862,  when  the  first  Act  had  still 
many  months  of  further  time  to  continue  in  force.  The  second 
Act  therefore  operated  for  many  months,  and  then,  with  the 
first,  expired.  M*  William  v.  Adams  (c).  General  statutes  on 
the  same  subject  matter  are  to  be  read  as  one  statute. 

(6)  No.  123,  and  No.  136.  (o)   1  Macq.,  120. 
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Harris,  in  reply. — The  second  Act  can  well  stand  by  itselt 
It  goes  beyond  the  first.  For  a  certain  purpose,  it  continues 
the  first.     Ex  parte  HiginboUiam  (i),  Uegina  v.  Stock  (e), 

WnjjAMS,  J. — In  that  case  the  second  statute  was  passed 
just  as  the  other  was  expiring  ;  and  the  second  was  workable 
without  the  first.  Here  the  first  continued  in  force  sixteen 
months  after  the  passing  of  the  second,  and  the  second  is 
entirely  unworkable  without  the  first. 

Stawell,  C.  J. — It  is  apparently  a  casus  omissus.  It  seems 
to  have  been  assumed  that  the  second  would  have  continued 
the  first,  but  it  did  not  do  so. 

Appeal  aUowedy  wUh  cosis. 


(d)  1  D.  P.  Cas.,  200. 


(e)  8  A.  &  £.,  405. 


March  21. 

Under  the 
Acts  16  Tie,, 
Ko.  40,  sec.  20, 
and  No.  176, 
sec.  249,  a 
■eoond  toll  is 
demandable 
for  the 
same  hones 
and  waggon, 
going  in  the 
same  direction, 
on  the  same 
day. 


RYAN,  Appellant,  r.  POLWARTH,  Respondent. 

Appeal  stated,  under  the  Act  No.  159,  by  a  Court  of 
Petty  Sessions  at  Ballaarat. 

Polwarthy  on  the  7th  November,  1863,  '^having  previously 
on  the  same  day  paid  toll  for  his  four  horses  and  waggon 
passing  on  the  road  firom  Creswick  to  Ballaarat;  when  about 
to  drive  a  second  time  the  same  day— -^n  the  same  road,  and 
in  the  same  direction — ^from  Creswick  to  BaUaaiat,  the  same 
four  horses  and  waggon  through  the  same  toUgate,"  refdsed  to 
pay  toll  a  second  tima 

Ryan  summoned  him  for  that  he  did  forcibly,  with  his 
horses  and  waggon,  pass  through  the  toll-gate;  by  reason 
whereof  the  payment  of  tolls,  to  the  amount  of  3«.,  was 
avoided. 
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The  Magistrates  lield  that  the  second  toll  was  not  demand-      ^  ^^^ 
able ;  and  Bifan  appealed. 

FeUoufs,  for  the  Appellant. — ^We  have  always  assumed  that 
the  law  IS  the  same  here  as  in  England,  but  it  does  not  seem 
to  be  so.  Prima  fade  yon  pay  for  the  road  as  often  as  you 
use  it— gust  as  you  pay  at  a  feny  every  time.  But  in  England 
the  general  Turnpike  Act  (/)  empowers  the  gatekeeper  to 
demand  toll ''  every  day/'  &c.  So  that  the  law  in  England  is 
founded  on  an  express  limitation  to  one  charge  in  each  day,  how- 
ever many  times  the  road  may  be  used.  But  here  there  is  no 
such  restrictiye  law.  Our  law  depends  on  our  Boads  Act  (g\ 
and  our  Local  Govemment  Act  (k),  Li  the  first  Act  the  words 
used  are,  that  the  authorities  may  erect  toll-gates,  and  from  time 
to  time  direct  what  tolls  shall  be  payable  and  collected  ''  for  all 
animals  and  vehicles  passing  or  re-passing  through*'  such  gates ; 
and  the  second  Act  empowers  the  authorities  to  direct  what 
tolls  shall  be  levied  "  at  any  toll-house,  toll-gate,  or  toll-bar," 
or  any  ''  bridge  or  feny,"  for  **  ail  aniniiila  and  vehicles  passing 
or  re-passing  through,  by,  on,  or  over  the  same  respectively." 
Under  these  words  toll  is  leviable  every  time  of  ''  passing  or 
re-passing."  As  to  tickets,  they  are  only  for  the  protection  of 
the  public,  as  evidence  of  payment  in  case  of  a  person  being 
sued  for  not  paying  at  all.  Loring  v.  Stone  (jj,  Bamsden  v, 
CHbbs  (k).  There  is  no  hardship  to  the  public  as  to  amount, 
for  the  amount  of  tolls  is  subject  to  revision,  and  may  be 
lowered  so  as  to  make  numerous  passings  at  a  low  rate  pay 
a  total  only  equal  to  a  single  passing  at  a  high  rate. 

No  one  appeared  for  the  Bespondent 

Stawbll,  C.  J. — It  may  not  have  been  the  general  opinion 
that  the  toll  was  demandable  in  such  a  case  as  the  present. 


(/)  83  Geo.  IV.,  cap.  cxxvi.  (J)  2  B,  &  C,  616. 

(^)  16  Vic,  Na  40,  s.  20.  (*)  1  lb.,  819. 

(A)  No.  176,  0.249. 
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^^^  ^  but  the  words  of  the  Act  are  distinct,  and  there  is  no  ezoep- 
tion  or  implication  to  the  contrary,  as  in  the  Turnpike  Acts  ib 
Enghmd 

Appeal  allowed. 


EEQINA  V.  FOSTER  and  Others,  Jubtiobb,  akd  PREECK 
March  21. 

Service  of  a  v^RDER  nisi  for  prohibition,  obtained  finom  a  Judge  in 

ronunoM  for  vacation,  under  the  Act  No.  159,  sec.  6. 

Complamant 

all^es^to^be^  A  summons  for  debt  had  been  served  at  a  house  alleged  to 

the  last  known  be  the  last  known  place  of  abode  of  the  Defendant :  but  it 

place  of 

residence  of      appeared  that  the  Complainant,  who  served  the  summons, 

^mfhe^*"*'  knew  that  the  Defendant  was  not  then  living  at  the  house,  but 

Defendant  is     was  in  gaol  at  Pentridge. 

really,  to  the 

knowledge  of 

the  Complain.        Wood,  in  support  of  prohibition,  cited  Exports  Price  Jones  {tj 

ant,  gone  from  ,  ^ 

the  house  into  where  certiorari  was  granted  by  the  Bail  Court. 

paol,  is 

insufficient 

serrice.  No  one  appeared  against  prohibition. 

Execution  of 

a  conviction 

based  on  a  Order  nisi  made  absolute  :  and,  as  the  point  had  been  taken 

summons  so 

served  will  be  below,  with  costs  against  Preece^  the  complainant  below. 

prohibited.   If 

S^eH^oT  (0  1L.M.4P..367. 

such  prohibi- 
tion will  be  with  costs  against  the  Complainant  below. 
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M'EWAN  AND  Othbrs  v.  MONCUR. 

Xy  EBT  against  the  in&nt  heir  in  possession  of  the  lands  of  In  an  action 

Alexander    Moncur,  deceased,   "for  money  payable  by  the  the  heirm"^ 

Defendant  as  such  heir  as  aforesud,  for  goods  sold  and  deliyered  posaesgion  of 

by  the  Plaintiffs  to  the  said  Alexander  Moncur,  deceased,  in  descended,  to 

his  lifetime ;  and  for  money  found  to  be  due  from  the  Defend-  ^^^l  *^® 
'  '^  debt  of  the 

ant  as  such  heir  as  aforesaid  to  the  Plaintifb  on  an  account  ancestor,  it  is 

stated  between  the  said  Alexander  Moncuvy  deceased,  in  his  Jo^^w^^b^ 

lifetime,  and  the  Plaintiffe"  (m).  the  Plaintiff 

^   ^  hasfint 

exhausted  the 

The  trial  was  before  William^  J.    Verdict  for  Plaintiflfe.        P^S?^*^- 

The  statute 
64  Qeo.  III., 

Wriaxm  now  moved  for  a  rule  nisi  to  arrest  judgment,  or  for  a  ^  „'!!!?'  ' 

•»   ^        ~  gave  a  new 

new  trial.     Part  of  the  goods  were  sold  to  the  ancestor  on  three  and  cumula- 

months'  credit.     He  died  in  one  month,  and  before  the  credit  ]^^  ^o  the 

was  expired  :  therefore  no  right  of  action  accrued  against  the  simple 

contract 
ancestor.     [^StaweU,  C,  J, — ^Why  not  ?     No  bill  of  exchange  creditor 

was  given.     The  ancestor  got  the  goods.     A  debt  accrued  im-  JSt^  without 

mediately,  but  it  was  payable  after  three  months  only.]     Then  forcing  him,  at 

no  right  of  action  against  the  heir,  in  respect  of  the  real  estate,  exhaust  first 

accrues  till  the  creditor  has  first  exhausted  the  personal  estate,  bis  redress 

against  the 
Is  the  heir  to  be  despoiled  of  his  land,  when  the  ancestor  may  personalty. 

have  left  enormous  personal  estate  available  for  satisflMtion  of  his 
debts  1  There  must  be  a  legal  right  to  issue  execution  against 
the  heir,  and  the  Court  must  see  this  on  the  pleadings,  or  it  will 
arrest  judgment.  [Barry  yj, — Could  you  have  demurred?]  Yes. 
On  the  fiice  of  this  declaration  it  should  appear  that  the  per- 
sonalty was  exhausted.  In  interpreting  a  statute  we  must  look 
to  the  mischief  it  was  to  remedy,  and  thereby  judge  of  the 
remedy  intended.  The  mischief  at  common  law  was,  not 
that  the  simple  contract  creditor  had  not  a  capricious  double 
remedy  against  both  the  realty  and  the  personalty,  but  that 

(m)  54  Geo.  III.,  cap.  zv.,  sec.  4. 
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2S^^      when  he  had  exhausted  the  personalty  he  had  no  farther  didm 
at  all  as  to  the  realty.    The  statute  of  Geo.  III.  cured  that 
mischief  by  enacting  that  real  estates  should  be  assets  for 
satis&ction  of  all  simple  contract  debts,  in  like  manner  as 
real  estate  is  by  the  law  of  England  liable  to  the  satis&ctioD 
of  debts  due  by  bond  or  other  specialty.   [Stawdl,  C.  /.—That 
does  not  establish  any  priority,  at  law.    What  right  does  tluB 
Court,  as  a  Court  of  kw,  possess,  of  forcing  the  creditor  to 
his  redress  against  the  personalty  ^rs<  /    There  was  no  redress 
for  a  simple  contract  creditor  at  law,  as  against  the  realty,  till 
it  was  given  by  the  statute ;  and  now,  under  the  statute,  the 
creditor  may  have  recourse  both  against  realty  and  personalty, 
but  i9  not  driven  to  choose  either  first.]     The  next  point  arises 
on  the  count  for  money  due  on  the  account  stated.     If  the 
account  was  stated  with  the  heir,  he  is  an  in&nt,  and  an  accomit 
cannot  be  stated  with  an  infimt.     If  not  with  the  in&nt,  but 
with  his  ancestor,  then  one  party  (the  infant)  cannot  be  bound 
on  an  account  stated  with  another  party  (the  ancestor).    Fetch 
V,  Lyon  (n). 

As  to  the  new  trial  pointy  there  were  payments  unappropri- 
ated by  the  debtor,  and  his  Honor  allowed  the  creditor  to 
appropriate  them  to  which  portions  of  the  debt  he  liked.  That 
would  have  been  right  as  between  one  or  another  of  two  ac- 
counts, but  here  there  was  only  one  account ;  and  in  such  case 
the  unappropriated  payments  must  go  first  to  the  earliest  items  in 
the  account.  Bodmham  v.  Purchase  (o),  Clayton's  Case  (j>), 
Ooddard  v.  Hodges  (9). 

In  addition,  there  were  also  referred  to  WaU  v.  Baker  (r), 
Ferguson  v,  Carrington  (s),  A* Beckett  v,  Mathewson  (<),  Winds  r. 
MiUs  (w),  Rex  v.  Jackson  (x),  Farley  v,  Bryant  (y). 

(»)  9  Q.  B.,  147.  (#)  9  B.  A  C,  69. 

(0)  2  B.  &  A.,  45.  (0  Ante,  Vol.  I.,  Law,  29. 

(p)  Tudoi^BL.C.;  Merc&Mar.  (w)  Sap.  Ct.  Vic 

Law,  16.  (x)  1  Cowp.,  297. 

(q)  1  Cr.  &  M.,  89.  (y)  61S.&  M.,  42. 
(r)  2  Ex.,  1. 
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Stawell,  C.  J. — ^I  do  not  know  whether  points  precisely  ^  1^64. 
fidmilar  to  the  present  have  been  already  formally  decided ;  but 
the  law  has  been  considered  in  so  many  cases,  that  it  would, 
in  my  opinion,  be  unwise  to  grant  a  rule  nisi,  A  debt  existed 
the  moment  the  goods  were  sold  and  delivered  to  the  ancestor, 
but  the  time  of  payment  was  postponed.  The  case  of  Farley 
V.  Bryant  is  inapplicable.  There  no  debt  existed  till  breach  of 
the  covenant^  and  there  was  no  breach  till  after  the  ancestor's 
death.  Here  the  debt  accrued  instantly  the  goods  were  deli- 
vered, and  accepted  by  the  ancestor  himseE 

As  to  the  objection  that  it  is  obligatory  on  this  Court  to 
compel  the  simple  contract  creditor  to  go  against  the  personal 
estate  first,  it  was  considered  incidentally  in  the  case  of 
M'Ldland  v.  Smith  (z).  It  may  or  may  not  be  wise  to  legis- 
late so  as  to  compel  the  creditor  first  to  exhaust  the  personalty, 
but  there  is  no  such  rule  of  law  now  existing.  The  statute  of 
Geo.  HL,  in  giving  the  creditor  a  remedy  against  the  lands  of 
the  ancestor,  as  well  as  against  his  personal  estate,  gave  to  the 
creditor  a  new  and  cumulative  power,  without  taking  away  or 
in  any  way  affecting  the  other  existing  right,  at  least  at  law. 

i        If  in  asserting  his  remedy  he  works  any  injury,  the  iigured 

:  person  has  a  remedy  on  applying  to  a  Court  of  equity,  which 
will  control  the  creditor  in  the  exercise  of  his  rights,  so  that 

I        while  obtaining  the  amount  of  his  debt,  he  works  no  injury  to 

i        others.     Courts  of  law  have,  however,  no  such  power. 

The  question  of  the  mode  of  appropriating  the  sums  paid 
by  the  debtor  to  the  creditor,  in  this  case,  is  rendered  unneces- 
sary by  the  opinion  already  expressed,  and  need  not,  therefore, 
be  considered. 

Bule  nisi  refused. 
(s)  Vio.  Law  Timea,  160. 
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In  bb  prince  and  Othees,  Jttsticiss,  and  VAUGHAN 
AND  WILD ;   Ex  Paetb  BINGE. 

The  11  and  X\ULE  nisi  obtained  under  the  Act  No.  159,  to  prohibit 

43  sec'lT^  Magistrates  in  Petty  Sessions,  and  the  complainants  in  a 

does  not  complaint  for  debt,  of  Vaughan  d  Wild  v.  Binge,  fix)m  pro- 

the  Fkintiff's  ceeding  with  an  order  to  pay  debt  and  costs,  or  in  default  be 

right  of  imprisoned, 

procedure,  but 
also  limits  and 

i^riSuctkln  of       '^^  "^®  ^^^  ^^'  prohibition  had  been  obtained  on  the 

the  magis-        ground  that  the  complaint  in  the  Court  below  had  not  been 

^^^  '  made  "  within  six  calendar  months  from  the  time  when  the 

displacing         matter  of  such  pomplaint  arose,"  as  required  by  11  A  12  Vic., 
their  jurisdic- 

tionnnder         cap.  43,  sec.  11. 
that  enact- 
ment appear 
on  the  Mackay  showed  cause. — ^The  above  enactment  is  not  a  re- 

proceedings,  it  Btriction  or  limitation  to  the  jurisdiction  of  the  magistrates, 

is  not  but  is  directory  only,  and  goes  only  to  limit  the  PlaintifTs 

necessary  to  .»         i^  »  •» 

plead  such        right  of  procedure ;    and  it  ought,  therefore,  to  have  been 

OT«!did"def        specially  pleaded  as  a  special  defence  under  the  Act  21  Vic, 

under  the  Act  No.  29,  sec.  35,  giving  jurisdiction  to  the  Magistrates  in  this 

the  rules'^        ^^**®>  *°^  *^®  ™^^  which  have  been  duly  made  in  pursuance 

promulgated     of  the  latter  act     He  referred  to  In  re  Jones  (a),  MdvilU  r. 
under  it. 

Higgins  (6),  and  King  v.  Lester  (c). 

BiUing,  for  prohibition,  was  not  called  on  to  reply. 

The  CoUBT  held  that  sec.  11  of  Jervis's  Act  ((f),  is  not 
merely  in  restriction  of  the  PhuntifiTs  right  of  procedure,  bnt 
also  in  limitation  and  definition  of  the  jurisdiction  of  the 
Magistrates ;  that  such  jurisdiction  has  been  conferred  on  the 
Magistrates  only  where  the  complaint  is  made  within  the  time 


(a)  1  L.  M.  &  P.,  65.  (c)  7  B.  &  C,  12. 

(5)  Ante,  Vol.  I.,  Law,  806.  (d)  11  &  12  Vic,  c.  43. 
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zuuned ;  and  that  as  the  &ct8  displacing  the  jurisdiction  ap-       vi^^llL 
peared  on  the  Plaintifrs  proceedings,  it  was  not  necessary  to 
plead  them. 

Rule  nisi  far  prohibition  made  absolute,  with  costs 
as  against  Vaughan  and  WUd,  the  complain- 
ants Mow. 


ADAIB,  Appellant,  v.  SIMSON,  RESPONDEirr, 

.  March  28. 

A-PPEATi  stated,  under  the  Act  No.  159,  by  Magistrates  in      TheAct  No. 

Petty  Sessions,  at  Lexton.  1*9,  haying 

repealed  the 
Act  No.  117, 

Thomas  Admr,  district  surveyor  of  Crown  lands,  laid  an  in-  ™|2tie8 

formation  on  behalf  of  the  Crown  against  Robert  Simson,  for  under  the  44th 

that  he,  "  being  a  purchaser  from  the  Crown  by  selection,  ^f  j^  ^^j^ 

under  the  Act  of  Parliament  No.  117,  of  a  certain  allotment  accrue,  and 

having  saved 
of  country  lands,  to  wit,  214a.  2r.  38p.,  situate  at  Livingstone,  only  penalties 

1        county  of  Eipon,  being  allotment  1,  subdivisions  A  and  B,  in  2^^^^. 

I        the  colony  of  Victoria,  and  being  the  grantee  from  the  Crown  penalties  can 

]        of  such  lands,  did  not  within  two  years  after  such  purchase  as  recovered 

L        aforesaideffect  improvements  on  said  lands,  or  any  part  thereof,  under  the 
I         ,    ^,         -      .  ,  ,.  ,  ,    ,-    ,  ,        above  sections 

}        to  the  value  m  pounds  sterling  equal  to  one-half  the  number  of  the  repealed 

of  acres  comprised  in  said  allotment"  '^^** 

r 

The  Magistrates  held  that  the  Act  No.  117  had  been  re- 
pealed by  "T^  Land  Act,  1862"  (<?),  before  any  penalties  had 
accrued ;  and  that  none  but  penalties  actually  accrued  under 
the  former  Act,  sees.,  44  and  45,  were  saved  by  the  latter  Act, 
see.  2,  and  can  now  be  recovered.  They  therefore  dismissed 
the  information. 

Harris,  for  the  Crown,  Appellant. 
(e)  No.  145. 
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Dawson  and  Fellowsy  for  the  Respondent^  were  not  called  on. 

Stawell,  C.  J. — ^There  are  no  words  to  keep  alive  the 
former  Act  during  a  period  in  which  these  penalties  might 
possibly  be  incurred.  J£  such  words  had  been  inserted,  then 
the  second  section  of  the  latter  Act  might  be  appKcable. 


Appeal  dismissed,  with  costs. 


Jfarch2S. 

Under  the 
Act  No.  159, 
sec.  11, 
enacting  that 
the  Appellant 
shaU,  "within 
one  week  after 
receiving  snch 
case,  transmit 
the  same  "  to 
the  Supreme 
Court,  the 
appeal  case 
must  be  in 
the  hands  of 
the  officer  of 
the  Supreme 
Court  within 
the  seven 
days,  or  it 
will  have  no 
jurisdiction, 
and  the  case 
will  not  be 
heard. 


STIRLING,  Appellant,  v.  HAMILTON,  Respondent. 

x\.FPEAL  stated,  under  the  Act  No.  159,  by  Magistrates  in 
Petty  Sessions,  at  Bring  Albert 

Wood,  for  the  Respondent,  raised  a  preliminaiy  objection. 
The  Appellant  has  not  ^'  transmitted"  the  Appeal  within  one 
week,  as  required  by  the  Act  (fj.  The  word  transmitted  does 
not  mean  merely  the  having  sent  the  appeal  from  the  Appel- 
lant on  its  destination ;  it  includes  also  the  meaning  that  the 
appeal  has  arrived  at  the  person  or  place  to  whom  it  is  destined. 
In  this  case  it  is  not  transmitted  duly  if  not  in  the  hands  of 
the  officer  of  this  Court  within  the  seven  days  given  by  the 
Act.  The  dictionaries  affirm  this  view.  The  Act  also  affirms 
it  by  giving  a  greater  time  for  transmission  here  than  is  given 
in  England  by  the  English  Act.  See  also,  Row  v.  Williams  (^), 
Banks  v.  Goodwin  (h),  Ashdown  v,  Curtis  (j),  PermeU  v.  Church- 
wardens  of  Ua^nidge  (k),  Wodehouse  v.  Woods  (Q,  Morgan  v. 
Edwards  (w),  Local  Board  of  Health  v.  Chandler  (»),  Peacock 
V.  Reg.  (o). 


(/)  No.  169,  8. 11. 
(ff)  ^»fe.  Vol.  L,  Law,  376, 
(h)  32  L.  J.,  Q.  B.,  216. 
(J)  31  L.  J.,  M.  C,  216. 
(*)  JJ.,92. 


(0  29  L.  J.,  M.  C,  149. 

(i»)  Ji.,  108;   S.  C.  5  H.&N^ 

416. 
(»)  32  L.  J.,  M.  C,  66. 
(o)  4  C.B.,N.  S.,264. 


CASES  AT  LAW. 


15 


Michie,  Q.C.^  endeavoured  to  distinguish  the  cases  on  the  ^J^l^^Lr 
English  statute,  and  to  show  that  ^'  transmitting  "  often  means  SmtLiKa 
simply  "sending  from,*'  without  meaning  also  "  arriving  at."        Hamxtok. 

The  CouBT  regretted  the  conclusion  at  which  it  was  neces- 
sary to  arrive— as  seven  days  would  often  be  insufficient ;  but 
felt  bound  by  the  authorities,  and  obliged  to  hold  that  the 
"case"  must  be  in  the  hands  of  the  officer  of  this  Court 
within  the  seven  days. 

As  there  was  no  jurisdiction  in  this  Court  to  entertain  the 


Appeal  not  heard,  no  costs. 


THE  COLONIAL  BANK  OF  AUSTRALASIA  v.  THE 
EUROPEAN  INSURANCE  AND  GUARANTEE 
SOCIETY. 


March  24. 


jnLSSUMFSIT  by  the  Bank  against  the  Guarantee  Society      Where  it 

upon  a  guarantee  policy  effected  by  the  Bank  against  losses  ^^  bnmch 

**  by  reason,  or  in  consequence,  of  the  wilfdl  de£Eiult  or  culpable  bank  manager 

neglect  of  John  Hasker,  in  or  arising  out  of  his  employment "  wee^^he 

in  the  bank.    The  bank  lost  a  large  sum  of  money  by  the  Jf^^*?  °^ 

tii6  clerks 
embezzlements  of  a  clerk.     It  was  the  duty  of  Hasker  to  in-  under  him, 

spect  and  check  the  accounts   of  the  clerk  weekly.      The  ™i^edthe 

embezzlements  extended  over  a  period  of  a  year.     If  the  in-  inspections; 

spection  had  been  made  weekly,  the  embezzlements  would  have  consequence 

been  discovered,  and  the  loss  of  the  Bank  littie  or  nothing.  °^  ^"^^  , 
-«  '  -  .  neglect  the 

The  Bank  sued  for  its  loss  as  occumng  *^  by  reason,  or  in  con-  embezzle- 

sequence,  of"  Hasker  s  culpable  neglect.  ™®^^  ^^  * 

extending 
tbroogh  the  whole  year,  were  undiscovered,  and  the  bank  sustained  loss  thereby : 

Seld,  that  the  damage  was  covered  by  a  guarantee  policy  against  losses  "  by  reason 
w  in  oonaequence  of  the  wilful  default  or  culpable  neglect "  of  the  manager  "  in  or 
vising  oat  of  his  employment"  in  the  bank. 
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The  trial  was  before  WQUams,  «7. 
damages  £2,000. 


Verdict  for  Flamtiff; 


Harris  moved  for  a  rule  nisi  to  set  aside  the  verdict  and 
enter  a  nonsuit  (pursuant  to  leave  reserved)  on  the  ground  that 
there  was  no  evidence  of  loss  coming  within  the  terms  of  the 
policy  of  guarantee.  The  loss  did  not  arise  "  by  reason,  or  in 
consequence,  of"  Hasker's  acts.  The  embezzlement  could  not 
be  ''in  consequence"  of  any  de&ult  or  neglect,  because  it 
preceded  the  alleged  neglect — ^which  was,  that  Hasker  did  not, 
by  inspecting  the  books  each  week,  find  out  the  irregularities 
of  each  preceding  week.  Nor,  in  the  sense  required  by  law,  . 
did  the  loss  arise,  ''  by  reason  "  of  his  neglect  The  neglect 
must  be  connected  with  the  loss,  in  the  relation  of  immediate 
proximate  cause  and  effect.  Now  the  loss  here  was  not  imme- 
diately due  to  Hasker* s  neglect,  but  to  the  clerk's  embezzlement. 
{Stawell,  (7.  J. — ^Then  if  the  manager  culpably  left  the  door  of 
the  bank  open,  and  a  person  ^tole  the  moneys,  the  loss  would 
not  be  connected  with  the  manager's  act.  There  the  imme- 
diate cause  of  the  loss  would  be  that  the  thief  helped  him- 
self.] It  is  impossible  to  say  that  the  loss  occurred  "by 
reason  or  in  consequence^^  of  our  neglect,  when  our  alleged 
neglect  followed — that  is  to  say,  was  consequent  after — the 
loss.  [  WiUiamSf  J, — Perhaps  as  to  the  loss  in  the  first  week 
that  may  be  so  ;  but  surely  not  so  for  all  the  losses  afterwards 
during  a  twelvemontL]  According  to  lofiides  v.  The  Unwer- 
sal  Maritime  Insurance  Company  (p),  the  loss  here  is  too 
remotely  connected  with  the  alleged  neglect.  In  that  case  the 
master  of  a  ship  approached  Cape  Hatteras  after  the  light  had 
been  removed  by  the  Confederate  Government  The  master 
was  unaware  of  the  removal  of  the  light,  and,  trusting  to  see 
it,  ran  his  vessel  ashore,  and  she  was  lost.  That  loss  was 
caused  by  the  removal  of  the  light :  yet  the  Court  held  that 
the  loss  was  not  due  to  the  removal  in  the  relation  of  proxi- 
mate cause  and  effect  The  loss  must  be  occasioned  by 
Hasker's  own  act,  not  by  the  acts  of  others ;  if  it  be  not  by 


(p)  32  L.  J.,  C.  P.,  170. 
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luB  own  act,  it  does  not  in  law  arise  "by  reason  or  in  conse- 
quence of  **  his  culpable  misconduct ;  it  does  not  flow  from  it 
as  a  consequence.  [  WiUiamSf  J. — It  seems  to  me  to  "  rush  " 
from  it  as  a  consequence,  much  more  than  merely  "  flow."  I 
am  afraid  that  if  we  uphold  your  view,  your  clients  would  get 
no  more  business.]  Hadley  v,  Baxendale  (q),  Hoey  v.  Felton  (r), 
Asbby  V,  White  (»),  Arnold  on  Insurance,  p.  88 ;  and  Mayne 
on  Damages, 


1864. 

COLONIAIi 

Bane  of 
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V, 

EdSOFEAir 
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AND 
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SOCISTY. 


Stawell,  C.  J. — By  the  policy  on  which  this  action  was 
brought  an  insurance  was  effected  against  losses  "  by  reason 
or  in  consequence  of  the  wilful  defrtult  or  culpable  neglect  of 
John  Hasker,  in  or  arising  out  of  his  employment*'  in  the 
bank,  as  branch  manager.  It  was  proved  to  the  satisfaction 
of  the  jury  that  it  was  his  duty  to  inspect  these  accounts,  and 
that  if  he  had  done  his  duty  he  would  have  at  once  dis- 
covered the  commission  of  the  offence.  Those  inspections 
should  have  taken  place  once  a  week,  but  the  embezzlements 
went  on  undiscovered  for  over  a  year.  He  did  not  do  his 
duty,  and  was,  in  the  opinion  of  the  jury,  guilty  of  culpable 
n^ect  therein.  It  is  said  the  loss  sustained  is  not  the  con- 
sequence of  that  neglect ;  but  the  argument  urged  in  support 
of  that  view  appears  to  me  to  confound  the  injury  with  its 
cause.  Here  the  embezzlement  is  the  ii^jury  to  be  guarded 
against,  not  the  cause  of  it  The  embezzlement  itself  ia  the 
loss,  not  a  separate  cause  of  the  loss.  Then  what  led  to  the 
embezzlement,  during  this  long  period,  but  Haskers  neglect  to 
prevent  it,  by  acting  weekly  in  the  course  of  his  duty  1  The 
proximate  cause  of  the  ii\jury  was  certainly  the  absence  of 
weekly  iuspection  by  this  person  j  as,  if  he  had  done  his  duty, 
in  one  week  the  injury  would  have  been  stopped.  The  case  of 
lonides  v.  The  Universal  Insurance  Company  has  been  relied 
on  to  show  that  the  loss  here  was  too  remote  to  be  deemed 
to  have  arisen  '^  by  reason  or  in  consequence  of"  the  culpable 

is)  9  Exch.,  841.  (r)  31  «i.  J.  C.  P.,  105. 

(#)  1  Smith's  L.  C,  186. 


W.  W.  &  A'B. 
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neglect  of  Hasker.  In  that  case,  though  it  was  assnmed  that 
the  loss  might  or  would  have  been  prevented  if  the  light  on 
Cape  Hatteras  had  not  been  extinguished ;  yet  the  proximate 
cause  of  the  loss  was  not  the  removal  of  the  light,  but  the  acci- 
dent that  the  master  had  lost  his  reckoning,  and  approached 
too  near  the  shore  in  the  darkness  of  the  night.  In  the  present 
case,  one  of  the  necessary  e£fects  of  proper  inspection  would 
have  been  to  stop  the  embezzlement ;  so  that  the  absence  of 
such  inspection  was  the  proximate  cause  of  the  embezzlement 
Indeed,  if  this  species  of  neglect  of  duty — and  its  effect — ^be  not 
contemplated  and  covered  by  this  policy,  I  am  at  a  loss  to  know 
what  advantage  it  would  be  to  the  bank.  The  duty  of  Heuker 
was  to  oversee  a  number  of  clerks  in  the  performance  of  their 
duties,  and  with  that  object,  among  other  things,  vigilantly  to 
inspect  their  accounts  periodically ;  and  one  of  the  principal 
objects  of  this  inspection  was  to  prevent  the  very  losses  which 
here  occurred.  How,*then,  can  it  be  denied  that  the  loss  was  '^  by 
reason  or  in  consequence  of"  his  culpable  neglect  ?  His  duties 
were  continuous,  and  cannot  be  subdivided  into  portions  of  a 
week  in  duration ;  nor  can  it  be  properly  held  that  each  week's 
duties  followed  upon,  and  therefore  could  not  have  produced 
as  consequences,  the  ii\juries  accruing  in  such  successive  week 
We  have  been  pressed  to  grant  a  rule  ntsi,  as  the  case  is  one  of 
importance  ;  but  as  I  feel  no  doubt  on  the  point,  I  think  it  is 
much  better  to  express  our  views  at  once,  and  refuse  this  ap- 
plication now,  rather  than,  by  granting  a  rule  for  further 
debate,  give  any  sanction  to  the  arguments  which  have  been 
addressed  to  us. 


Barrt,  J. — I  am  of  the  same  opinion.  The  question  is, 
whether  there  was  evidence  to  be  sent  to  the  jury  or  not.  The 
words  of  the  declaration  are : —  [His  Honour  quoted  the 
words  setting  forth  the  material  part  of  the  policy  quoted 
above.]  What  was  the  duty  of  Hasker  here  1  To  see  to  the 
performance  of  their  duty  by  others.  It  was  assumed  that  if 
he  were  not  there,  wfth  such  duties,  these  losses  would  occur. 
The  object  of  his  appointment,  and  the  scope  of  his  duty,  was 
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to  prevent  snch  losses.  He  neglected  his  duties,  and  the  losses 
arose  by  reason,  or  in  consequence  of  such  neglect.  It  is  con- 
tended that  the  insurance  poKcy  only  contemplates  an  active 
de&olt  or  wrong-doing  by  Hdsker^  and  not  a  mere  omission  of 
duty;  but  that  is  not  the  proper  construction  of  these  words — 
'*  wilful  default  or  culpable  neglect."  Those  words  are  indi- 
cative of  want  of  performance  as  of  active  ill-performance. 
He,  from  his  position  and  relation  to  those  he  had  in  charge, 
was  to  be  responsible  for  the  proper  discharge  of  their  duties 
by  those  under  him.  If  this  were  not  a  neglect,  the  objection 
should  rather  have  been  to  the  reception  of  this  evidence,  as 
not  applicable  to  the  issue  of  neglect.  [Harris. — It  was  so.] 
And  the  overruling  of  the  objection  was,  in  my  opinion,  quite 
proper.  This  case  is  very  distinguishable  from  the  case  of 
lomdes  V,  The  Universal  Insurance  Company.  There  the  proxi- 
mate &ct  which  caused  the  loss  was  the  captain's  losing  his 
reckoning,  not  the  putting  out  of  the  light ;  it  was  almost, 
indeed,  he  said,  that  the  proximate  cause  was  an  act  of  Gk>d 
that  he  arrived  there  by  night,  when  he  could  not  see  the  land. 
He  relied  on  the  light  to  correct  the  errors  of  his  reckoning ;  the 
light  was  gone  ;  he  went  on  in  the  dark,  and  was  wrecked. 
If  he  had  come  there  by  day  he  might  have  avoided  the 
danger.  The  absence  of  the  light  was,  as  was  observed  in 
that  case,  rather  the  absence  of  an  extrinsic  saving  cause  than 
the  presence  of  a  proximate  operating  cause.  The  absence  of 
the  light  was,  therefore,  too  remotely  connected  with  the  loss 
to  be  deemed  its  proximate  cause.  But  in  this  case,  inasmuch 
as  it  must  be  assumed  that  losses  will  always  occur  in  this 
way,  if  the  inspection  be  not  provided,  or  if  through  neglect 
of  duty  it  be  absent ;  in  my  opinion  the  proximate  cause  of 
this  loss  was  Hashers  culpable  neglect. 
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WnjJAMS,  J.,  tacitly  concurred. 

Ride  nisi  for  new  trial  refused. 


c  2 
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Where  a 
wife  and 
huBband  acted 
in  concert  for 
a  theft,  the 
wife  taking 
and  the 
husband 
receiving,  and 
on  their  trial 
the  wife  was 
acquitted  of 
the  stealing, 
because  of  the 
presumption 
that  she  had 
acted  under 
hei'  husband's 
coercion,  but 
yet  the 
husband  was 
convicted  of 
the  receiving 
from  his  wife : 

Held,  on  a 
question 
reserved,  that 
there  was  a 
stealing  by  the 
wife  in  fact, 
and  that  the 
presumption 
of  law  by 
which  she  was 
not  here 
amenable  to 
punishment 
did  not  alter 
that  fact. 
Conviction 
affirmed. 

SemhU, 
that  where 
a  wife  steals 
goods  at  the 
instigation 
of  her 
husband,  he  is 


REGINA  V.  BAILEY  et  Uxob. 

V^UESTION  of  law  reserved  by  a  Judge  at  General  Cruninal 
Sessions  in  Melbourne,  on  the  conviction  of  Bailey  for  receiv- 
ing goods  stolen  by  his  wife. 

Bailey  and  his  wife  were  tried  on  an  information^  one  count 
of  which  charged  the  wife  with  stealing  a  piece  of  silk  in  a 
shop,  and  the  other  the  husband  with  receiving  the  silk  so 
stolen.  Under  direction  of  the  Judge,  the  jury  acquitted  Ihe 
wife  of  the  stealing,  on  the  presumption  that  she  was  acting 
under  the  coercion  of  her  husband ;  but  they  found  the  hus- 
band guilty  of  the  receiving.  The  husband's  counsel  sub- 
mitted that  if  there  had  been  no  stealing  by  the  wife,  there 
could  be  no  receiving  by  the  husband.  The  Judge  respited 
execution,  and  stated  the  question  for  the  opinion  of  the 
Court. 

Sewelly  for  the  Crown. 

There  was  no  appearance  for  the  Defendant. 

Feb  Cubiam. — There  was  a  stealing  in  fact  by  the  wife ;  and 
the  presumption  of  law,  in  consequence  of  which  a  wife  is  not 
amenable  to  punishment  for  such  a  stealing,  did  not  alter  that 
fact.  The  husband  who,  with  a  guilty  knowledge,  received  the 
goods  so  stolen,  was  guilty  of  receiving  ;  and  if  the  wife  stole 
the  goods  at  the  instigation  of  her  husband,  he  was  himself 
guilty  of  stealing.     The  conviction  therefore  was  right. 


Conviction  affirmed. 


himself  guilty  of  stealing. 
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HARVEY,  Appellant,  v.  RODDA,  Respondent. 

xjlPPEAL  from  the  Court  of  Mines,  at  Beechworth.  The  Court ' 

of  Mines  has 
jurisdiction 
The  parties  were  partners,  first  in  auriferous  quartz  crushing  over  a  suit 

operations,  and  then  in  a  gold-mining  clainv     Coming  into  quartz- 

the  Court  of  Mines  on  a  partnership  suit,  that  court  decreed  cr'^ng 

^  *^  partnership,  if 

that  accounts  should  be  taken  oyer  the  partnership  as  a  whole,  sach 

thus  treating  the  partnership,  as  to  its  quartz  crushing  opera-  ^erg^i^j^ 
tions,  as  a  ''mining  partnership"  within  the  meaning  of  the  within  a  gold- 
Gold  Fields'  Act,  and  therefore  a  suit  arising  out  of  such  a 
partnership  as  within  the  jurisdiction  of  the  Court.     The 
Appellants  contested  this  view,  and  the  jurisdiction. 

Wood  and  Harris  for  the  Appellants. 

Ogim'  for  the  Respondents. 

The  CouBT,  having  regard  to  the  definitions  in  the  Act  of 
the  words  "mine,"  ''mining  purposes,"  "gold,"  "mining 
partnership,"  and  "  gold-field,"  held  quartz-crushing  to  be  a 
mode  of  obtaining  gold,  and  a  partnership  for  that  purpose  to 
be  a  mining  partnership,  under  the  Act ;  and  held  that  a  suit 
arising  out  of  such  a  partnership  is  a  matter  cognizable  by  the 
Court  of  Mines,  provided  such  partnership  was  limited  to  a 
"  gold  field,"  as  defined  by  the  Act. 
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Where 
Magistrates  in 
Petty  Sessions 
had  wrongly 
convicted  a 
person  for 
Ulegally 
impounding 
horses,  when 
he  had  hut 
seized  with 
intent  to 
impound,  and 
then 

ahandoned  his 
intention;  hut 
where  the 
horses  had 
been  ii^ured; 
the  Supreme 
Court  gpranted 
the  Defendant 
a  rule  for 
prohibition, 
but  refused 
him  costs,  on 
the  Plaintiff 
undertaking 
to  bring  no 
action. 


In  ke  RAWLINGS,  and  Othees,  Justices,  and 
MOTHERWELL,  ex  pabte  MAHONEY. 

XVULE  nisi,  under  the  Act  No.  159,  to  proliibit  Magis- 
trates in  Petty  Sessions  at  Preston,  and  the  Complainant  in  a 
plaint  there,  of  Motherwell  v.  Mahony^  from  further  proceeding 
with  a  conviction  of  the  Defendant  for  illegal  impounding. 
Mahoney  had  seized  sixteen  horses  of  Motherwell,  had  put 
them  in  his  yard,  demanded  trespass  money,  and  said  he  would 
send  the  horses  to  the  pound  if  the  trespass-money  were  not 
paid.  But  the  pound-keeper  had  refused  to  impound  the 
horses,  and  thereupon  Mahoney  had  let  them  go. 

Fellows,  for  Mahoney,  in  support  of  prohibition,  now  con- 
tended that  there  had  been  no  impounding  at  all — ^at  most 
but  a  seizure  with  intent  to  impound,  which  intent  was 
abandoned. 

Wood  showed  cause  against  the  rule  nisi  for  prohibition. 

The  CouBT  held  on  the  evidence  that  there  was  a  seizure 
only,  and  not  an  impounding ;  and  that  the  conviction  for  an 
illegal  impounding  was  wrong.  They,  therefore,  made  the 
rule  absolute  for  prohibition ;  but,  as  the  horses  had  been 
injured,  they  refused  costs  to  Mahoney,  if  Motherwell  would 
consent  to  bring  no  action. 


This  was  consented  to. 


Rule  absolute  for  prohibition,  hut  without  costs. 
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BOCHFORD  V.  JACKSON, 


E, 


1864. 
AprU  2. 
JECTMENT  by  James  Bochford^  claiming  as  nephew  and      in  eject- 


heir-at-law  of  Charles  Rochford,  deceased.  jr^,  ^ 

claiming  as 
The  trial  was  at  the  last  sittings  in  Melbourne,  before  ^jg  uncle; 

WUliams,  J.    The  Plaintiff  had  to  prove  the  death  of  his  father,  ^  P«>v«  *^® 

^  '   death  of 

and  elder  brother  John.     The  Jury  found  specially  that  the  John  S.,  elder 

death  of  the  father  was  proved  to  their  satisfaction,  but  that  the  j^^^^^^i^^ 

death  of  the  brother  was  not  proved ;    and  upon  that  finding  evidence  was 

the  verdict  was,  by  direction  of  the  Judge,  entered  for  the  De-  John's  absence 

fendant.  fro™  ^"  ^^ 

residence 

dniing  seven 

A  rule  nisi  for  a  new  trial  was  obtained  on  the  ground  that  oJnJy'^og^ 

the  finding  of  the  Jury  as  to  the  death  of  the  PlaintiflF's  elder  ,who  would 

brother  was  against  evidence.     The  evidence  that  had  gone  to  him  if  he  were 

the  Jury,  as  to  the  death  of  the  PlaintiflF's  elder  brother,  proved  ^^  ^®*^».  *?i** 
•^  '^  a  jury  nuffhi, 

that,  though  the  Plaintiff  and  some  other  relatives  or  friends  on  that 

of  the  Rochford  family  had  either  been  in  the  neighbourhood  ™g^^    ^^ 

of  their  home  in  Ireland — Knockbragh,  County  Clare— or  in-  John's  death : 

quired  after  them  there,  yet  the  residence  of  these  persons,  or  jBarry,  J.,  and 

their  inquiries,  did  not  extend  over  the  full  period  of  seven   Y*^*V".*  ^'' 
^  ,  ^  that  the  jury 

years,  from  the  time  when  the  brother  was  last  heard  of  at  or  were  not  on 

ne«  his  home.  Zl!^ 

presume 

Sewell,  Bunny,  and  M.  A.  M'DonneU  for  the  Plaintiff.  ^ut  were  at ' 

liberty  to 
draw  the 

Irdandy  Q.C.y  Wood,  and  FeUows  for  the  Defendant  inference  of 

his  death, 
or  reject  it. 

For  the  Plaintiff  it  was  contended  that  if  any  persons  not  according  to 

members  of  the  family  of   the  missing   person,  and   even  conclusions  on 

the  whole 
case;  StoMell,  C.  J.,  dissenting,  and  holding  that  the  presumption  was  one  of  law,  which 
the  jury  ought  to  draw,  if  according  to  the  rules  of  evidence  they  might  draw  it  from 
the  facts. 

The  seven  years  of  absence,  without  being  heard  of,  from  which  death  may  be  pre- 
sumed, may  be  proved  in  separate  definite  portions  of  time,  by  different  competent 
witnesses. 
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Btrangers  to  him  personally,  but  neighbours  to  him,  liTing 
near  his  home,  and  having  the  means  of  knowing  whether  he 
were  alive  or  dead,  came  forward  and  gave  evidence  that  he 
left  home  more  than  seven  years  ago,  and  had  not  been  heard 
of  since  in  the  neighbourhood,  it  was  the  duty  of  the  jury  to 
presume  his  death. 


For  the  Defendant  it  was  contended  that  the  jury  were  not 
bound  to  draw  such  an  inference  from  such  evidence ;  that  the 
absence  of  the  available  testimony  of  members  of  the  family 
of  the  missing  person,  and  the  offering  only  of  the  evidence 
of  other  persons  from  his  neighbourhood,  was  in  itself  a 
feature  of  the  case  from  which  the  jury  might  draw  counter 
inferences  going  to  qualify,  or  even  rebut,  the  direct  effect  of 
the  testimony  given. 

The  authorities  cited  were — Balnier  v.  Exton  (1%  Norris  r. 
Norm  (r).  Doe  d.  Lloyd  and  another  v.  Deakin  (to),  Doe  d,  France 
V.  Andrews  {x\  Wyatt  v.  Bateman  (y),  Ex  parte  Taylor  («),  Doe  d. 
Knight  v.  Nepean  {a),  Thome  v.  Bolff  1(6),  WUham  v,  Derby  (c), 
Tancred  v.  Christie  (d),  Oswald  v.  Lee  {e\  Rex  v.  Harbome  (j), 
Doe  d.  Strode  v.  Seaton  (gr),  Gihsan  v,  Corcoran  (A),  and  19 
Car.  IL,  Cap.  vi. 

Stawbll,  C.  J. — From  the  peculiar  circumstances  of  the 
case,  I  have  had  some  hesitation  in  assenting  to  the  discharge 
of  this  rule. 

It  appears  to  me  that  there  was  proof  from  which  the  joiy 
might,  according  to  the  rules  of  evidence,  have  inferred  the  death, 


(0  Carthew,  246. 

(v)  Finch,  419. 

(w)  4  B.  &  A.,  433. 

(x)  15Q.  B.,  756;  S.  C, 

23  L.  J.  Q.  B.,  760. 
(y)  7  C.  &  P.,  568. 
(«)  7  C.B.,  1. 
(a)  5  B.  &  Ad.,  66. 


(b)  Dyer,  185  a. 

(c)  1  Wilson,  55. 

(d)  12  M.  &  W.,  316. 

(e)  1  T.  R.,  270. 
(/)  2  A.  &  E.,  644. 
(^)  2  Cr.  M.  &  R.,  728. 

(h)  Sup.  Ct.  Vic,  25  May,  1854. 
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and  I  think  if  that  proof  was  not  negatived,  they  cmght  to  hare  so  ^  ^f^l^ 
inferred.  That  this  is  the  rule  of  law  is  in  my  opinion  to  be 
collected  from  some  of  the  decisions  to  which  we  have  been 
referred.  The  very  terms  of  the  leave  reserved,  and  of  the  rule 
granted,  in  Doe  d.  Andrews  v.  France — "  if  there  was  evidence 
on  which  the  jory  ought  to  have  acted,"  &c. — would  imply  it. 
The  text-writers  use  the  word  "  obligatory"  in  reference  to 
the  duties  of  jurors.  The  law  has  wisely  determined  that 
from  certain  premises  a  certain  conclusion  ought  to  be  drawn. 
This  rule  has  been  adopted  by  the  Legislature  (jj.  To  hold 
that  it  is  optional  with  juries,  if  the  premises  are  proved, 
whether  or  not  they  will  draw  the  conclusion,  would,  it  seems 
to  me,  fritter  away  the  rule. 

It  is  contended,  however,  that  the  absence  of  certain  evi- 
dence of  a  more  conclusive  character  than  that  given,  and 
which  it  is  assumed  might  have  been  given,  is  of  itself  evidence 
to  negative  the  presumption.  I  do  not  think  so.  At  most, 
the  not  adducing  such  evidence  would  but  justify  a  jury  in 
inferring  that  the  evidence,  if  adduced,  would  have  been  un- 
favorable to  the  party  not  calling  it ;  and  in  so  concluding,  it 
must  be  inferred  that  the  not  calling  such  evidence  is  wilful, 
for  otherwise  the  inference  would  be  a  mere  suspicion,  and 
one  of  a  very  low  order.  Li  the  present  case  the  very  use,  by 
the  jury,  of  the  words  that  "  the  death  of  the  father  was 
proved  to  their  satisfaction,  while  that  of  the  brother  was  not 
proved  to  their  satisfaction,"  shows  to  me  that  they  did  not 
keep  their  minds  on  the  point  to  which  they  should  have 
been  confined  ;  that  they  looked  for  moral  satisfaction  rather 
than  proof,  merely,  of  facts  sufficient  to  render  it  their  duty 
to  draw  the  proper  inference  on  this  presumption.  It  is 
suggested  that,  in  the  present  case,  because  no  one  of  the 
witnesses  called  is  able  to  speak  to  the  whole  of  the  term  of 
seven  years  of  absence,  that  each  is  to  be  turned  aside  as  an 
unqualified  witness.     I  do  not  assent  to  that.     If  absence  for 

(jJ  19  Car.,  ii.,  c.  vi. 
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the  requisite  number  of  years  can  be  proved  by  different 
witnesses ;  if  all  speak  definitely  to  a  period,  and  all  onght 
to  have  known  of  the  missing  person  if  he  had  not  been 
absent,  daring  the  time  as  to  which  each  witness  definitely 
speaks,  that  is  enough.  If  A  can  speak  as  to  two  years,  B. 
as  to  the  two  succeeding  years,  and  C.  to  the  three  years  next 
following,  that  is  just  as  sufficient  as  if  A  alone  could  speak 
to  the  whole  seven  years.  It  is  indeed  but  rarely  that  yon 
can  get  persons  who  can  speak  with  personal  knowledge  as  to 
the  presence  or  absence  of  any  person  from  his  home  contin- 
uously for  a  period  of  seven  years.  In  the  present  case  I 
certainly  concur  in  the  observation  of  my  learned  brother 
who  tried  the  case,  that  the  whole  of  the  evidence  of  the 
Plaintiff,  on  this  point,  was  left  in  a  very  loose  way  to  go 
before  the  jury.  But  still  I  think  there  was  evidence  of  one 
person  or  another,  who,  in  the  words  of  Mr.  Justice  Patteson, 
"would  have  heard  of"  the  missing  man  "if  he  had  re- 
turned." I  think,  also,  there  was  evidence  of  inquiries  in  the 
proper  localities,  and  of  inability  to  discover  him  there. 
Thomas  also  went  to  Chatham  to  inquire  after  Jokn^s  regi- 
ment, and  ascertain  there  whether  John  was  alive  or  dead. 
It  is  certainly  not  very  clear  whether  the  regiment  was 
stationed  there  at  that  time.  If  it  had  been  there,  such 
inquiries  would  have  been  ample.  Even  if  the  regimental 
depot  only  was  there,  he  might  have  heard.  In  any  aspect^ 
it  is  evidence  of  inquiries  made  by  persons  acquainted  with 
and  interested  in  discovering  whether  John  Eochford  was 
alive  or  dead.  Compare  the  whole  evidence  in  this  case- 
loose  though  it  may  have  been — ^with  the  fragment  which  was 
given  in  the  case  of  Doe  d,  France  v,  Andrews,  What  was 
the  evidence  there  ?  That  of  one  who  had  never  seen  the 
person  in  question,  and  who  had  never  heard  of  him.  There 
were  no  inquiries  whatever.  One  person,  who  was  a  distant 
relation  of  the  missing  man,  had  not  heard  of  him,  and  that 
was  deemed  enough  to  justify  a  new  trial.  On  this  ground 
alone,  the  Court  made  the  rule  absolute  for  a  new  trial,  adopting 
the  course,  almost  unprecedented,  of  making  the  costs  costs  in 
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the  canfle.    Looking  at  that  case,  I  think  there  was  evidence 
here  irom  which  a  jnrj  onght  to  hare  presumed  the  death  of 
the  PlaintifTs  brother.     Personally,  therefore,  I  think  there 
should  be  a  new  trial.     Bnt  the  Judge  who  tried  the  case 
expresses  himself  as  perfectly  satisfied  with  the  verdici     The 
role  is  clear,  that  where  the  Judge  who  tries  the  case  is  dis- 
satisfied with  the  verdict,  it  will  not  stand ;  but  the  conyerse 
of  that  rule  by  no  means  follows, — ^that  a  verdict  will  not  be 
disturbed  simply  because  the  Judge  before  whom  the  cause  was 
tried  is  satisfied  with  4hat  verdict.     Though,  however,  that  is 
so,  yet  no  doubt  it  is  a  very  unusual  course,  and  one  which 
should  not  be  taken  in  any  but  a  very  strong  case  indeed.     The 
Judge  who  tries  a  case  has  many  opportunities  of  noting  im- 
portant and  significant  features  of  it,  which  no  other  person 
possesses;  and  he  assumes  a  great  responsibility  when  he  under- 
takes to  state  that  he  is  satisfied  or  dissatisfied  with  a  result 
on  which  he  alone  had  the  best  means  of  forming  an  opinion ; 
so  that  in  any  ordinary  case  I  should  even,  if  personally  in 
favor  of  a  new  trial,  say  that  such  was  my  personal  opinion  ; 
but  in  deference  to  the  better  opinion  of  my  brother  Judge  who 
tried  the  case,  I  joined  him  in  granting  or  refusing  a  new  trial. 
This  brings  me  to  another  point     If  a  new  trial  in  an  action 
of  ejectment  be  granted,  a  jury  can  never  be  fairly  told  that  the 
unsuccessful  party  is  agitating  a  matter  already  settled.  But  if 
this  verdict  stands,  and  afterwards  another  action  be  brought, 
I  cannot  shut  my  eyes  to  the  fact  that  if  this  verdict  be 
proved  to  any  future  jury,  it  must  be  a  very  uphill  case  for 
the  Plaintiff  with  that  jury.     So  that  refusing  a  new  trial  is 
to  a  great  extent  deciding  the  right  to  this  property.     I  am 
therefore  driven  to  the  question  whether  this  is  such  a  case  as 
that  I  should  say  a  new  trial  should  be  granted  in  opposition 
to  the  opinion  of  the  Judge  who  tried  it.     I  cannot  say  that 
it  is  such  a  case.     I  do  not  think  that  I  am  justified  in  dis- 
senting from  the  opinion  of  the  Judge  who  tried  the  cause. 
In  deference  to  that  opinion,  and  from  no  other  cause,   I 
eBsent  to  the  discharge  of  this  rule. 
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J^^^  Barry,  J. — I  have  felt  considerable  difficulty  in  this  case, 

from  the  looseness  of  the  manner  in  which  the  Plaintiff's  case 
was  launched.  But  it  has  always  been  considered  that  the 
rule  for  a  new  trial  in  actions  of  ejectment  stands  on  a  totally 
different  footing  from  the  rule  in  ordinary  actions,  particularly 
when  applied  for  by  the  Plaintiff.  It  is  rarely  made  absolute 
when  applied  for  by  the  Defendant.  But  notwithstanding 
that  distinction,  I  feel  very  unwilling  to  disturb  any  case,  when 
it  has  broken  down  from  the  insufficiency  of  the  Plaintiff's 
own  case.  The  action  of  ejectment  does  not  settle  the  pos- 
sessory title.  Fresh  actions  may  be  brought  again  and  again. 
Whatever  may  have  been  formerly  propounded  here — ^if  any- 
thing have  fallen  from  myself  to  the  contrary — I  am  quite 
prepared  to  retract.  Here  the  Plaintiff  has  failed  to  make 
out  his  case.  As  to  the  doctrine  of  presumptions,  there  have 
been  some  talked  of  in  this  case  which  I  do  not  understand. 
There  appear  to  me  to  have  been  but  two  which  could  be  in 
question  in  this  case.  First,  as  Rochford  was  proved  alive  in 
1854,  it  will  be  presumed  he  is  still  alive  till  the  contrary  is 
proved.  The  contrary  may  be  proved  by  evidence  of  death, 
or  by  evidence  of  his  absence  from  the  place  where  he  lived, 
and  that  he  has  not  been  heard  of  there  by  relatives  or  friends, 
or  persons  who  would  have  heard  of  him  there  if  he  had 
returned ;  or  by  the  evidence  of  such  persons  of  his  absence 
from  the  last  place  at  which  he  was  heard  of,  and  of  inquiries 
which  proved  inefficient.  On  proof  of  these  things,  which  I 
take  to  be  cumulatively  necessary,  the  second  presumption 
may  arise ;  the  jury  in  the  presence  of  these  proofs  are  justi- 
fied in  presuming  that  the  absent  person  is  dead.  This  second 
presumption  being  raised,  it  is  incumbent  on  the  opposite  side 
not  to  raise  a  third  presumption  to  the  contrary,  but  to  beat 
down  the  second  presumption,  and  restore  the  first.  Now,  in 
this  case  my  judgment  is  that  the  second  was  not  established, 
and  that  the  first  therefore  fell  in  full  force.  I  concur  that 
the  evidence  of  presumption  founded  on  absence  for  seven 
years  may  consist  of  the  evidence  of  several  persons,  each 
speaking  only  to  a  portion  of  the  whole  seven  years.     But 
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conceding  so  much,  I  find  a  portion  of  the  necessary  time  1864. 
wholly  unaccountable  for  by  any  witness.  There  is  evidence 
relating  to  the  time  from  1854  to  1857,  of  the  time  from 
1857  to  1860,  and  again  of  the  year  1859.  But  there  is  a 
total  want  of  evidence  as  to  the  period  from  1860,  or  perhaps 
from  some  period  in  1859,  up  to  1862.  As  to  Thomas 
Rockford  I  cannot  affirm  that  he  had  the  means  of  knowing 
the  facts  on  which  the  presumption  could  alone  be  founded. 
I  think  that  the  jury  have  exercised  their  undoubted  privilege 
of  attaching  to  the  evidence  before  them  the  weight  which 
I  they  thought  due  to  it.  I  am  of  opinion  that  the  Plaintiff 
I  failed  to  make  out  the  second  presumption;  that  the  first 
presumption,  in  favor  of  the  duration  of  life  till  after  1 860  of  a 
[  yomig  man  shown  to  have  been  living  in  1 854,  was  not  displaced ; 
and  that  the  rule  for  a  new  trial  should  be  discharged. 

Williams,  J.  was  of  the  same  opinion  as  Barry,  J.  He 
thought  the  evidence  given  would  have  justified  no  other 
verdict  than  the  one  formed,  and  he  was  perfectly  ready  to 
take  the  responsibility  of  saying  he  was  satisfied  with  the 
verdict.     He  thought  the  whole  of  the  evidence  before  the 

(jury  formed  materials  on  which  they  were  to  form  their  own 
concluBion  as  to  the  proof  of  the  death  of  John  Rochford;  and 
I  he  concurred  with  their  conclusion  as  to  the  proof.  The  case 
was  no  exceptional  one.  The  Plaintiff  could  come  again 
when  his  evidence  was  more  conclusive;  but  the  present 
verdict  was  well  sustained,  and  ought  not  to  be  disturbed. 

Bide  nisi  discharged. 
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YOUNG  V.  WOOLLEY  and  Anothee. 

A  ship-  -lXCTION  for  demurrage.     The  claim  was  for  two  delaya. 

oij^er,  who  rjx^^  verdict  was  entered  for  the  Defendants,  but  leave  was  given 

charter-party  to  enter  a  verdict  for  the  Plaintiff,  for  such  sum  not  exceeding 

bring  his  ship  ^^^>  ^  ^®  Court  should  think  proper.     If  both  delays  were 

"to  Hobson's  allowed  the  verdict  to  be  for  JB96,  if  one  only  the  verdict  to  be 

Bay,  or  as  near 

thereto  as  for  a  less  sum,  if  neither  the  verdict  for  the  Defendants  to  stand. 

i^d^'^™^^  The  charter  party  contained  terms  as  follows :    The  barque 

and  to  deliver  "  Prince  Arthur  "  to  proceed  four  trips  to  Newcastle,  and  there 

^^wharf  ^^*^  ^^  coals,  and  with  the  coals  proceed  "  to  Hobson^s  Bay, 

where  the  ship  Victoria,  or  as  near  thereto  as  she  may  safely  get,  and  deliver 

can  safely  lie  . 

afloat/'  and  the  same  mto  any  vessel,  or,  as  customary,  at  any  wharf  where 

h^°  *ht  hi  *^®  ®^^P  ^*°^  safely  lie  afloat  as  ordered  by  the  charterers  or 

ship  into  the     their  agents Twelve  clear  working  days  to  be 

to  a  wharf*^^  allowed  the  charterers  of  the  ship,  if  the  ship  is  not  sooner  des- 

named  hy  the  patched,  for  unloading,  provided  the  ship  can  complete  discharge 

may  claim  within  that  time."   The  ship  arrived  in  Melbourne,  was  directed 

demmrage  for  |jy  ^^  agents  to  the  old  pier  Sandridge,  and  was  ready  to  take 

daring  which  her  berth  there  on  the  27th  November ;  but  there  was  no  berth 

to  wme  ^    ^  *^®^  ^P®^  ^^^  ^®^'     ®^®  ^^  booked  for  a  berth.     She  did  not 

alongside  the  get  her  berth  till  the  1st  of  December;  began  to  discharge  on 

wharf  and 

discharge,  hut  ^®  '^^^>  ^^^  continued  so  to  discharge  tiU  the  12th.     Then 

was  kept  there  were  four  days  during  which  the  ship  was  driven  by 

waitmg  for  a  . 

berth;  and  for  stress  of  weather  in  the  bay  to  haul  out  from  the  pier.     After 

durinff'which  *^**  ^^  returned  to  her  berth,  and  finished  her  discharge. 

under  stress  of 

hauled  out  ^®  Plaintiff  claimed  demurrage,  firstly,  during  the  days  during 

from  the  which  he  was  off  the  pier,  ready  to  take  his  berth,  but  with  no 

wharf  to  a  i  . 

distance,  berth  open  to  him ;  and  secondly,  during  the  days  during  which 

^^d*come  ^®  ^^  obliged  to  haul  out  from  the  pier  by  stress  of  weather, 
alongside 

as  the  w^ier  Wood  and  Harris y  for  the  Defendants,  shewed  cause, 
permitted. 

Dawson  and  Fellows  iot  the  rule. 
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The  anthorities  referred  to  in  support  of  the  rule  were       ^  1®^ 
H(tU  V.  Rawson  (k),  Brereton  v.  Chapman  (Q,  Parker  v.  Win- 
low  (to),  Brown  v.  Johnson  (»),  Benson  v.  Blunt  (o),  Shadforth  v. 
Cory  (/)). 

Against  the  rule  were  cited  Kell  v,  Anderson  (g),  Barrett  v. 
Duffon  (r),  Leer  v.  Yates  («),  Kearon  v.  Pearson  (t),  Randel  v. 
Lynch  (v),  FumM  v,  Thomas  (w). 

PiR  Curiam. — ^The  case  is  goyemed  bj  the  authorities  as 
regards  the  first  four  days.  The  shipowner  did  his  part.  His 
inability  to  procure  a  berth  was  not  attributable  to  any  default 
on  his  part.  K  not  provided  for  by  the  charter-party  the  loss 
should  fall,  not  on  the  shipowner,  but  on  the  charterer.  As 
regards  the  last  four  days  the  contract  of  the  shipowner  was 
to  bring  his  ship  alongside  the  wharf,  and  not  take  her  away 
wrongfully.  In  this  case  he  was  compelled  from  stress  of 
weather  to  haul  out  from  the  wharf,  but  the  ship  was  still 
attached  to  it,  and  might  hare  been  brought  alongside  at  any 
moment  as  soon  as  the  weather  permitted  This  cannot  be 
deemed  a  wrongful  taking  away.  During  the  four  days  the 
FUintifiTs  ship  was  so  detained  she  was  filled  with  the  Defend- 
ant's goods,  and  unable  consequently  to  be  otherwise  employed. 
For  this  detention  the  Plaintiff  is  entitled  to  be  paid,  unless  he 
caused  or  contributed  to  this  detention  himself. 

JRule  absolute  to  enter  verdict  for  Plaintiff.     Damages,  i696. 

(A)  4  C.  B.,  N.  a,  86.  (q)  10  M.  &  W.,  498, 

(Q  7  Bing,  559.  (r)  4  Camp.,  883. 

(m)  7  £U.  &  Bl.,  942.  (»)  8  Taunt.,  387. 

(n)  10  M.  &  W.,  831.  (t)  7  H.  &  N.,  386. 

(o)  1  Q.  B.,  870.  (v)  8  Camp.,  352. 

(p)  82  L.  J.,  Q.  B.,  379.  (w)  5  Bing.,  188. 
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EARLY,  Appellant,  v.  BARKER,  Rbspokdent. 

OPECIAL  CASE  reserved  under  the  Gold-fields'  Act  No. 
32,  sec.  70,  for  the  opinion  of  the  Supreme  Court  by  the 
Judge  of  the  Court  of  Mines  at  Sandhurst. 


B.  and 

another, 
owners  of 
pumping 
machin^r^  on 
a  golden 
qnartz-reef, 
applied  to  a 
Warden, 
under  the  Act 
No.  153,  to 
make  a 
drainage 
assessment 
on  each  of  the 
thirty-two 
claims  on  the 
reef.    The 
Warden  made 
his  decision 
in  each  case, 
and  signed  a 
minute  of  each 
decision.    On 
a  separate 
sheet  he  made 
aiiirther 
order, 
imposing 
"conditions" 
on  the  owners 
of  the 
machinery. 
X  and  others, 
owners  of 
one  of  the 
thirty-two 
claims, 

appealed  to  

the  Court  of 

Mines.  They  Save  no  notice  of  their  appeal  to  the  other  claim-holders.  On  the  appeal, 
the  copy  minute  produced  by  the  appellants,  was  that  which  was  furnished  to  them 
under  the  Act  No.  32,  namely,  a  copy  of  the  "decision"  entered  in  eacJi  case,  without 
the  separate  "conditions"  imposed  on  the  owners  of  the  machinery.  On  queetions 
stated  by  the  Judge,  under  No.  32,  sec.  70 : 

JSeld  (1),  that  the  objection  as  to  the  non-production  of  a  copy  of  the  minute  of  the 
"conditions"  would  be  best  met  by  allowing  the  appellants  to  correct  the  mistake, 
arising  from  the  inadvertence  of  the  Warden,  and  obtfdn  and  produce  a  proper  copy  of 
the  ftdl  decision — adjoarning  the  court,  if  necessary,  for  that  purpose — on  such  t^rms  as 
the  Judge  might  think  equitable.  (2).  That  it  was  sufficient  on  the  appeal,  if  the 
parties  to  the  proceeding  in  the  Warden's  Court  then  appealed  from,  were  persons,  before 
the  Court  of  Mines. 


The  Respondents,  Barker  and  another,  o'wners  of  pumping 
machinery  on  the  Johnson's  Reef,  applied  to  the  Warden  to  assess 
the  thirty-two  claims  on  the  reef,  under  the  Drainage  of  Quartz 
Reefs  Act  No.  153.     The  Warden  assessed  every  claim. 

The  Appellants,  Early  and  others,  owners  of  one  only  of 
the  thirty-two  claims  assessed,  appealed  to  the  Court  of 
Mines  from  the  assessment.  They  served  no  notice  of  their 
appeal  on  the  owners  of  the  other  claims. 

At  the  hearing  before  the  Court  of  Mines,  the  Appellants, 
Early  and  others,  produced  a  copy,  certified  by  the  Warden 
himself,  of  the  Warden's  minute  of  his  decision  as  follows : — 

"  Decision, 

"  Warden's  Court,  16th  January,  1864. 

"  Matthew  Barker  and  Juliua  BolUz  v.  John  Barly,  John  Dowdin^, 
"  James  Hoyle,  and  Henry  Chappie. 

"  I  find  that  the  claim  occupied  by  John  Early,  ^'c,,  the  Defendants, 
**  is  drained  by  the  pumping  machinery  of  Matthew  Barker  and  Julku 
"  JPolitz,  the  Compltunants,  and  I  do  order  that  the  said  Defendants  do 
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**  pay  to  the  said  Complamants,  by  way  of  drainage  rate»  on  Saturday,  1864. 

**  16th  January,  1864,  the  sum  of  £4  58.  4d.,  and  on  each  succeeding        ' 
"  Saturday,  (until  the  assessment  is  altered  or  annulled,)  the  sum  of 
'^  £1  U.  4^.    And  I  do  further  impose  on  the  said  complainants  the  con- 
«  ditions  hereafter  mentioned. 

"Signed, 

"  Qrahax  Wsbstxs,  Warden.** 

A  similar  minnte  was  entered  by  the  Warden  in  each  of  the 
thirty-two  cases.  It  was  admitted  by  both  sides  that  the 
Warden  had  entered  the  "conditions"  referred  to  in  the 
minute,  on  a  separate  sheet,  as  follows  : — 

"  Conditions, 
'*  I  do  order  that  the  drainors,  MaUihew  Barker  and  Julius  FoUtz,do 
**  continue  to  pump  night  and  day,  if  necessary,  at  all  times  and  seasons, 
"  in  order  to  reduce  the  water ;  and  sliall  endeavour  to  the  best  of  their 
"  ability  to  drain  the  claims  on  the  Johnson's  line  of  reef. 
"  Signed, 

"  Q&AHAM  Websteb,  Warden.*' 

It  was  contended  before  the  Court  of  Mines,  for  the  Respon- 
dents, that  the  appeal  must  be  dismissed  for  non-compliance 
with  the  Gold  Fields  Act  (x),  as  the  certified  minute  of  the 
decision  was  incomplete  without  the  "  conditions  "  which  the 
decision  referred  to.  The  Judge  held  that  the  Act  required 
the  Appellants  only  to  produce  the  copy  of  such  minute  fur- 
nished to  them  under  the  80th  section ;  and  that  they  had 
here  done  all  they  could. 

First  question  reseryed: — Whether  the  above  ruling  was 
correct? 

The  Act,  after  providing  in  the  same  section  "  that  the 
minutes  shall  be  entered  in  the  book,  and  signed  by  the 
Warden  "  goes  on  to  say  that  no  formal  order  shall  be  neces- 
sary." The  Judge  concluded  from  this  "  that  the  minute  is 
in  itself  the  formal  order,"  that  if  so,  this  minute  was  incom- 
plete in  omitting  the  *'  conditions,"  and  that  the  Appellants 
were  entitled  to  have  the  '^  conditions"  inserted;  but  that  the 

(x)  No.  82,  Sec.  84. 
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^^^^       Court  of  Mines  had  no  power  to  remit  the  minute  to  the 
Warden  for  alteration. 

Second  question  reserved : — Whether  the  appeal  ought  to 
he  allowed  on  that  ground  alone,  without  further  proceeding 
in  the  matter ;  or  whether  the  Court  has  power  under  the 
Act  to  admit  eyidence  of  the  ''  conditions"  under  the  Warden's 
signature,  and  to  vary  or  amend  the  decision  by  annexing 
these  conditions  accordingly  ? 

It  was  objected  for  the  Respondents  that  the  appeal  should 
not  have  been  heard  unless  under  the  Act,  the  summons 
had  been  served  seven  days  before  returnable,  on  all  parties 
interested  in  supporting  the  decision,  or  on  such  of  them  as 
appeared  sufficiently  to  the  judge  to  represent  them,  and  that 
the  other  claimholders  on  the  reef  were  so  interested.  "  In 
practice,  under  the  Drainage  Act,"  the  case  here  proceeded, 
'^  the  Warden  first  ascertains  the  gross  sum  to  be  allowed  to 
the  drainors,  including  interest  on  capital  allowance  for  wear 
and  tear  of  machinery,  and  weekly  expenditure.  He  then 
apportions  this  amount  rateably,  amongst  the  different  claims 
on  the  line  of  reef.  The  Appellants  in  the  present  case 
objected  that  their  claim  was  not  drained  by  the  Respondents* 
machinery,  and  that  they  ought  therefore  to  pay  no  assessment 
whatever.  The  Respondents  then  contended  that  the  other 
claimholders  were  directly  interested  in  this,  as  the  effect  of 
quashing  the  assessment  on  this  claim  would  be  to  diminish 
the  number  of  contributors,  and  throw  the  payment  of  Appel- 
lant's share  on  the  other  claimholders.  Thus  supposing  the 
gross  amount  to  be  £30,  divisible  amongst  three  claimholders 
only.  A,  B,  and  C,  at  £10  each  ;  if  A  appealed,  on  the  ground 
that  his  claim  was  not  drained,  and  succeeded,  the  effect  would 
be  to  throw  the  payment  of  the  whole  amount  upon  B  and  C. 
That  the  Warden  had  a  quasi  equitable  jurisdiction  under  the 
Drainage  Act,  and  this  court  must  be  governed  by  the  same 
principles  as  a  court  of  equity,  as  to  parties,  &a,  and  that 
the  number  of  claimholders,  or  amount  payable,  did  not  affect 
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the  principle  involyed.  Further,  that  the  court  might,  with-  ,J^^ 
oat  quashing  the  assessment,  alter  and  reduce  the  amount 
payable,  and  in  that  case  the  assessors  would,  in  order  to  arrive 
at  the  "  fair  share"  to  be  contributed  by  the  Appellant^s  claim, 
have  to  inquire  into  and  determine  the  amount  to  be  contri- 
buted by  the  other  claimholders.  Also,  on  the  other  hand,  it 
was  contended  that  the  interest  of  the  other  claimholders  was 
too  remote.  And  further  that  the  Respondents  might  appear 
to  the  Judge  sufficiently  to  represent  all  the  parties  interested. 
And  further,  that  the  decision  of  this  court  would  hare  a  mere 
temporary  effect.  That  the  Warden  may  at  any  time  re-adjust 
or  alter  such  orders  from  time  to  time,  may  annul,  vary,  or 
alter  the  assessment,  imposing  further  sums  or  reducing  the 
amount  according  to  circumstances,  so  that  should  any  party  by 
appealing  from  the  assessment,  free  himself  from  liability  in  re- 
spect thereof,  he  might  still  at  the  next  readjustment  be  called 
upon  to  contribute,  as  a  new  state  of  things  might  hare  arisen. 

Third  question  reserved : — Whether  the  sunmions  should 
have  been  served  upon  the  other  claimholders  ? 

In  conclusion  the  Judge  of  the  Court  of  Mines  submitted 
to  their  Honors  that  this  case  was  analagous  to  the  case  in 
equity,  where  no  direct  relief  is  sought  against  a  party  to  a 
suit;  that  to  require  that  all  the  claimholders  in  every 
drainage  case  be  formal  parties  to  the  appeal,  would  cause 
great  inconvenience  and  expense ;  a.nd  that  in  the  present  case 
there  were  thirty-two  claims,  each  of  which  might  be  held  by 
a  partnership  of  many  shareholders. 

Fourth  question  reserved : — Whether  it  is  necessary  that 
I  all  the  claimholders  should  be  made  formal  parties  to  the 
j  appeal,  or  whether  it  would  not  be  sufficient  to  make  the 
I  machine  owners  the  sole  parties  respondent,  and  serve  a  copy 
f  of  the  summons  on  the  several  claimholders,  so  that  they,  or 
i  diher  of  them,  might  come  in  and  be  made  parties  to  the 
f       appeal,  if  so  advised  ? 

D  3 
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y^^^^  ^-  ^'  Stephen  and  Wrixon  for  the  Appellants. 

Early 

Babkbs.  Wood  and  Webb  for  the  Respondents. 

The  Court  ordered  its  opinion  on  the  case  to  be  written  u 
follows : — 

*'  The  objection  as  to  the  non-production  of  a  copy  of  the 
"  minute  of  the  Warden's  decision  would  be  best  met  by  afloTr- 
"  ing  the  Appellants  in  such  a  case  as  the  present  to  correct  the 
*'  mistake,  arising  as  it  does  from  the  inadvertence  of  the 
''  Warden ;  permitting  a  proper  copy  of  the  minute  of  the 
'*  decision  to  be  produced,  and  if  necessary  adjourning  the  court 
'^  for  that  purpose,  on  such  terms  as  the  Judge  may  think 
"  equitable. 

'<  As  to  the  objection  for  want  of  parties,  it  is  sufficient  in 
"  this  case  if  the  persons  who  were  parties  in  the  Court  belov 
"  are  before  the  Court  of  Mines." 


April  6. 

A  mortgage 
deedof  minincr 

plant  and  OBIENTAL  BANK  r.  CARTER. 

machinery 
does  not  T3 

require  to  be      JlLuLE  nisi  to  enter  a  nonsuit.     On  the  trial  of  an  inter- 

u^er  the  Act  plea^er  issue  directed  to  try  the  ownership  of  mining  plant 

No.  109,  sec.     ^j^^  machinery  mortgaged  by  a  mining  company,  the  point 

28,  where  the 

mortgagee  is     principally   contested  was   whether  a  mortgage   under  the 

"^ff^^^T*     Mining  Partnerships  Act  (y),  requires  to  be  registered  where 

mortgage  was    the  mortgagee  is  in  possession. 

intentionally 

omitted  from 

the  latter  part       Mkhie,  Q.C.,  Wood,  and  FeUom  showed  cause. 

of  the  Act,  No. 

109,  sec,  28, 

r^^tbn.  ^^^'^  ^^  Dawson  for  the  rule. 

(y)  No.  109,  8,  28. 


CASES  AT  LAW. 


37 


The  CouBT  held  that  there  is  an  obyious  distinction  between 
mortgages  and  liens,  the  one  implying,  nsuallj,  possession  by 
the  lender,  the  other  not  usually  so ;  that  as  both  words, 
'*  mortgages"  as  well  as  '*  liens,"  had  been  used  in  the  earlier 
part  of  the  section,  it  must  be  assumed  that  the  word 
"mortgages"  was  intentionally  omitted  from  the  latter  part 
of  the  section  respecting  registration ;  that  it  might  be  more 
readily  assumed  that  <' mortgages"  included  "liens"  than 
that  "  liens"  included  "  mortgages ;"  and  that  the  mortgage 
deed  in  this  case,  where  the  mortgagee  had  entered  into  pos- 
session, did  not  require  to  be  registered. 


1864. 


Ride  nisi  cUscJiarged,  vcith  costs. 


HALFEY  V.  COLE. 


March  2A, 
April  7. 


X  ROVER  for  bags  of  salt,  and  for  certain  empty  bags 
which  had  contained  salt,  but  which  after  the  Yarra  Yarra 
floods  no  longer  did  so.  The  trial  was  before  Williu)fi8,  J,,  in 
Melbourne,  on  the  4th  and  5th  March,  and  the  rerdict  was  for 
the  Defendant. 


Wood  moved  for  a  rule  nisi  for  a  new  trial,  on  the  ground 


At  the  trial 
of  an  action 
of  trover  for 
bags  of  salt, 
and  aho  for 
certain  empty 
salt  bags,  the 
Judge 
addressed 
counsel  for 
Plaintiff, 
of  misdirection.     The  Judge  had  placed  the  Plaintiff's  case  saying — 

before  the  Jury  in  a  way  which  was  erroneous  in  fact.     He  *^  ^^^ 

in  trover 
tt  for  the  [empty]  bags  [only].**  Counsel  made  no  answer ;  but  the  Judge,  by  misap- 
prehension, thought  he  was  answered  in  the  affirmative.  The  Judge  then,  assuming  it 
to  he  correct  that  the  count  only  covered  the  empty  bags,  directed  the  jury  that  as  there 
was  no  evidence  of  conversion  as  to  those  bags,  they  must  find  for  the  Defendant.  This 
was  incorrecti  for  the  count  covered  also  the  bags  of  salt  claimed,  as  well  as  the  empty 
nit  bags.    But  the  error  was  not  corrected,  and  the  jury  found  for  the  Defendant. 

Meld,  that  such  mistake,  and  the  direction  founded  on  it,  were  not  a  misdirection  in 
Iaw  ;  that  it  was  the  right  and  duty  of  counsel  to  interfere  and  correct  such  mistake ;  and 
that  as  counsel  had  not  done  so  at  the  trial,  when  the  mistake  could  have  been  readily 
corrected,  a  rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection,  granted  to  have  the 
matter  diacossed  and  settled,  should  be  diachargad  with  costs. 
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1864.  ^  iiad  told  them  that  the  count  in  trover  concerned  only  certain 
emptj  bags  out  of  which  salt  had  been  washed,  and  did  not 
concern  also  certain  other  bags  of  uninjured  salt  which  had 
been  rescued,  and  delivered  to  third  parties  in  full,  instead  of 
onlj  in  proportion  to  their  share  of  the  whole  bulk  saved  ; 
and  then  he  had  directed  the  jury  that  there  was  no 
evidence  as  to  conversion  as  to  the  empty  bags.  But  in  point 
of  fact  the  count  in  trover  did  concern  the  bags  of  salt,  as  well 
as  the  empty  bags ;  and  as  to  the  bags  of  salt  there  was 
evidence  of  conversion. 

Williams,  J.,  stated  that  at  the  trial  he  pointedly  asked 
counsel  for  the  Plaintiff  how  the  pleadings  were  shaped  in 
this  respect,  and  that  accordingly  as  they  answered,  so  he 
sent  the  case  to  the  jury. 

Wood,  for  himself  and  the  other  counsel  engaged,  assured 
the  Court  that  no  such  answer  as  his  Honor  supposed  had 
been  given,  and  in  corroboration  he  referred  to  the  briefs  of 
himself  and  his  brother  counsel,  showing  the  points  taken, 
and  some  calculations  on  which  those  points  were  founded. 
He  then  argued  the  point  whether,  supposing  the  Judge  had 
misapprehended  counsel,  and  supposing  the  erroneous  way  in 
which  the  case  was  sent  to  the  jury  arose  entirely  from  the 
Judge's  own  misapprehension,  it  was  the  duty  of  counsel  to 
interfere  and  correct  the  Judge's  error  at  the  time ;  or  whether 
he  had  the  same  right  to  move  for  a  new  trial  on  such  a  mis- 
take of  fact,  as  in  case  of  a  misdirection  in  law. 

Stawbll,  C.  J. — If  I  were  called  upon  to  pronounce  im- 
mediately, I  should  be  personally  against  the  Plaintiff's  view ; 
but  we  think  it  better  that  the  position  of  a  Judge,  with 
reference  to  questions  of  fact  involved  in  his  charge  to  the 
jury,  should  be  clearly  laid  down.  It  seems  to  be  assumed 
that  he  is  bound  to  know  all  the  details  of  every  complicated 
state  of  facts  in  every  case  before  him,  and  that  a  mistake  as 
to  any  fact,  or  his  omission  to  direct  the  jury  in  reference  to 
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ereiy  possible  aspect  of  the  facts,  is  ground  for  a  new  trial.         ^^^• 
It  is  right  that  this  qaestion  be  discussed  and  set  at  rest. 


Ride  nisi  granted, 

Irdand,  Q.  C,  and  FeUaws,  now  shewed  cause.  April  7. 

Wood  and  Harris,  for  the  rule. 

The  GouKT  concluded  that  there  had  in  this  case  been  a 
misapprehension  of  Plaintiff's  counsel  by  the  Judge.  Before 
his  address  to  the  jury  he  had  said,  addressing  Plaintiff's 
counsel — "  I  suppose  the  count  in  trover  is  for  the  bags ;  "  to 
which  there  was  no  reply ;  but  under  a  misapprehension  he 
thought  counsel  had  given  a  negative  answer.  Under  that 
misapprehension,  in  placing  the  case  before  the  jury,  he  told 
them  that  there  was  no  evidence  of  conversion  of  the  empty 
bags,  and  that  they  should  find  a  verdict  on  the  trover  count 
for  the  Defendant.  The  Court  held  that  such  a  mistake  as  to 
fiacts,  and  the  direction  founded  on  it,  were  not  a  misdirection 
in  law ;  that  it  was  the  right  and  duty  of  counsel  to  intervene 
and  correct  such  a  mistake  and  direction ;  and  that  as  counsel 
had  not  done  so  at  the  trial,  when  the  error  might  have  been 
readily  corrected,  the  rule  should  now  be  discharged  («). 

Rvle  nisi  discharged^  with  costs. 
(«)  Payne  v.  Ihhotson,  27  L.  J.,  Ex.  841. 
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1864. 
April  6,  9. 

The 
Registrar- 
General  is  not 
bound  to  issue 
a  certificate  of 
title  to  a 
purchaser 
from  a  Crown 
grantee,  until 
the  purchaser 
signs  a  receipt 
for  the 
duplicate 
Crown  grant. 

Semble,  per 
Barry,  J. — It 
is  the  duty  of 
the  Supreme 
Court,  which 
acts  as  the 
Exchequer 
Court  of 
England  does 
in  matters  of 
revenue,  to 
protect  the 
revenues  of 
the  Crown  in 
this  colony. 


FITZGERALD  v.  ARCHER, 


s 


UMMONS  under  the  "  Real  Property  Act"  (a),  obtained  by 
Fitzgerald  as  the  proprietor  of  land,  calling  on  the  Registrar- 
General  to  substantiate  and  uphold  the  grounds  of  his  refusal 
to  issue  a  certificate  of  title  to  the  land,  which  had  been 
selected  by  one  Coleman,  under  the  ^^  Land  Act^  1862"  (6), 
and  by  him  sold  and  transferred  to  Fitzgerald, 

The  facts  appear  on  the  Registrar's  written  statement  of 
his  grounds  of  refusal,  as  follows  : — 

*'  GBOUin>s  OF  Refusal  of  the  Reoistbab-Gbkbral  to  issue  a 
"  Cbbtifigatb  of  Title  to  Johk  Fitzgerald. 

"  The  facts  of  the  case  :— 

**  On  the  13th  of  July,  186S,  a  transfer  firom  the  Crown  grantee, 
'<  who  liyes  at  Geelong,  in  this  colony,  to  John  Fitzgerald,  of  Mininera, 
**  in  Victoria,  settler,  was  registered  under  the  99th  section  of  the 
'*  *  Seal  Property  Act,'  No.  140,  such  transfer  being  expressly  subject 
*'  to  the  obligations  of  the  selector  under  the  '  Land  Act,  1862,' 
«  No.  145. 

"  The  grant  from  the  Crown  was  afterwards  (rix :  in  October, 
**  1863)  registered,  and  a  memo,  made,  both  parts  pursuant  to  the  SOth 
*<  and  4drd  sections  of  the  Act  No.  140,  thus — *  Cancelled— See  en- 
"  dorsement.'  The  endorsement  gives  the  particulars  required  by  the 
"  36th  section  of  the  Act,  No.  140,  of  the  transfer  to  FiitgerakL 

"  On  the  27th  November,  1863,  Mr.  T.  Ramlet  Taylor,  describing 
"  himself  as  solicitor  for  Fitzgerald,  requested  a  certificate  of  title  to 
«  issue  to  the  latter,  and  to  be  delivered  to  the  former. 

"  On  the  2nd  of  December,  1863,  a  letter  was  sent  from  the  Begis- 
"  trar-General  embodying  the  grounds  hereinafter  set  forth,  and 
«  requesting  a  formal  requisition  under  the  107th  section  of  the  Act 
**  No.  140,  signed  by  FUzgerald,  or  by  his  duly  constituted  attorney. 

**  On  the  9th  of  March,  1864,  a  letter  purporting  to  be  signed  by 
'<  Fitzgerald,  wherein  he  describes  himself  as  the  registered  proprie- 
**  tor,  and  headed  thus  :— <  At  Messrs.  Martyr,  Taylor,  Sj^  Buekland's, 


{a)  No.  140,  s.  107. 


(5)  No.  146. 
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**  71,  CSianeery  Lane,  Melbourne, March,  1864,' was  received,  requesting 
**  the  issue  in  his  faror  of  a  certificate  of  title,  or  that  the  grounds  of 
*'  refusal  should  be  set  forth. 

*'  The  next  day  a  letter  was  sent  to  Fitzgerald^  addressed  as  abore, 
**  intimating  that  it  was  in  contemplation  to  proceed  under  the  11th 
"  section  of  the  Act  (No.  140)  and  requesting  that  he  would  send  in 
"  another  letter  bearing  the  day  of  the  date  of  his  signature. 

**  On  the  16th  of  March,  1864,  a  letter  purporting  to  be  signed  by 
**  FUzgerald,  dated  the  previous  day,  and  in  other  respects  a  copy  of 
''  the  letter  of  March,  1864,  was  received.  Tracings  of  the  signatures 
"  to  both  letters  are  annexed  and  signed  by  me. 

**  The  grounds  of  refusal  are  these  :— 

**  1.  That  a  certificate  of  title  will  be  issued  when,  and  not  before, 
"  a  receipt  for  the  duplicate  grant  is  sigpied  by  the  proprietor,  wliich 
"  receipt  is  required  under  and  for  the  purpose  of  the  24th  section  of 
"  the  amending  Act,  No.  180. 

**  a.  That  neither  the  contribution  to  the  assurance  fund,  under 
''  section  27  of  the  Act  No.  140,  nor  the  regulated  fee  for  each  grant 
«  under  section  133  of  the  <  Land  Act,  1862 '  has  been  paid. 

**  8.  That  there  is  nothing  in  the  Act  No.  140  to  exclude  the  rights 
"  of  the  Crown,  or  colony,  to  have  such  payments  made. 

**  4.  That  it  is  against  the  general  intention  of  the  Act  No.  140, 
**  shown  by  the  97th  and  98th  sections,  and  elsewhere,  that  a  certifi- 
^  cate  of  title  should  be  issued  before  an  outstanding  grant  is  given 
«up. 

"  5.  That  the  duplicate  grant  is  required  to  be  delivered  up  under 
**  the  4drd  section,  in  order  that  it  may  be  retained  under  section  44. 

"  6.  That  the  crown  grant  is  a  material  instrument  within  the  Uth 
"  section  (division  2)  and  the  proprietor  is  required  under  the  same 
"  section  (division  1)  to  produce  such  grant  as  an  instrument  within 
'*  his  control,  affecting  the  land,  or  the  title  thereto." 


1864. 

FrrZGSBALD 

V. 

ASOHBB. 


J.  W.  Stephen  for  the  BegiBtrar-Qeneral. 
Fellows  and  Holroyd  for  the  proprietor. 


Cur,  adv,  vuU. 
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1864.  Stawbll^  C.  J. — ^The  applicant  was  a  pnrchaser  from  the 

Crown  grantee,  and  had  purchased  before  the  Crown  grant 
issued.  He  held  merelj  the  Treasury  receipt  for  the  plI^ 
chase-money,  and  an  instrument  of  transfer  from  the  Cro^nn 

^  grantee  to  himself.     He  relied  principally  on  the  33rd,  34Ui, 

43rd,  31st  and  99th,  sections  of  the  act ;  and  contended  that 
the  first  portion  of  the  99th  section,  taken  with  the  otiwr 
sections  referred  to,  pat  him  in  the  position  of  a  ''  registered 
proprietor  of  an  estate  of  fr^hold  in  possession  of  the  land" 
within  the  meaning  of  the  33rd  section,  and  that  snch 
"  registered  proprietor  "  was,  under  the  81st  section,  entitled 
to  a  ^'certificate  of  title"  of  his  land  without  anything 
farther.  Unquestionably  the  first  portion  of  the  99th,  with 
the  other  sections,  would  in  effect  bear  out  that  view,  if 
other  portions  of  the  act  and  the  reminder  of  section  09  did 
not  qualify  the  parts  thus  relied  on  by  the  applicant,  though 
it  would  be  somewhat  singular  that  a  purchaser  frx)m  a  Crown 
grantee  should  in  this  respect  be  placed,  as  he  certainly  would 
be,  in  a  better  position  than  the  Crown  grantee  himself.  The 
12th  section  appears  to  me  to  make  the  Crown  grant  itsdf 
the  foundation  of  title,  and  the  basis  of  the  right  to  a  certificate 
of  title ;  and  this  for  the  obvious  reasons  of  ensuring  proof  of 
the  conyeyance  of  the  land  by  the  Crown,  and  an  accurate 
description  of  parcels.  The  99th  section,  too,  expressly  refers 
to  the  registration  of  the  Crown  grant.  That  necessarily 
implies  the  necessity  for  issuing  the  Crown  grant.  It  then 
goes  on,  in  the  concluding  part  of  the  section,  to  require  the 
Registrar-General  **to  enter  thereon  a  memorial"  of  the 
dealing  with  the  land  then  being  transacted.  Now,  if  the 
Treasury  receipt  alone  is  to  be  sufficient,  what  is  the  necessity 
for  this  enactment  7  Though  this  act  in  a  manner  subverts 
the  law  of  real  property,  yet  land  is  not  under  it  to  be  deemed 
as  capable  of  being  dealt  with  like  a  parcel  of  goods,  and 
passed  from  hand  to  hand  by  the  mere  Treasury  receipt 
alone;  and  these  enactments  seem  still  to  require  some 
degree  of  accuracy  in  the  description  of  the  land  itself  and  some 
formalities,  though  comparatively  simpler  and  less  expensive, 
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in  dealing  with  it.  I  think,  therefore,  that  the  Registrar  iras 
right.  In  fact  the  qneetion  stands  thus :  a  yiew  of  one  part 
of  section  99  taken  with  other  clauses  sustains  the  argument 
of  the  applicant;  a  view  of  the  whole  of  section  99  taken 
with  every  part  of  the  act  supports  the  argument  of  the 
Begistrar-General.  In  endeavouring  to  construe  this  measure, 
which  appears  to  be  somewhat  ill-digested,  it  is  our  duty,  as 
in  all  cases  of  construction,  to  look  to  the  whole.  There 
certainly  does  appear  one  inconsistency  of  detail  resulting 
from  the  Registrar-General's  view,  namely,  that  it  affects  the 
first  purchaser  from  the  grantee  only,  and  no  subsequent 
paichaser ;  but,  on  the  whole,  I  think  the  Registrar- General's 
construction  was  right,  though  I  do  not  mean  to  say  that 
the  other  view  has  not  been  supported  by  very  cogent  argu- 
ments indeed.  The  present  application  I  regard  as  for  a 
mandamtis  to  the  registrar  to  do  his  supposed  duty.  In  such 
a  case  I  should  decline  to  interfere,  unless  I  saw  most 
distmctly  that  the  applicant's  title  was  a  good  one.  The 
question  mooted  involves  only  the  payment  or  non-payment 
of  a  fee  of  £1.  I  would  not  issue  a  mandamus  to  compel  the 
Registrar-General  contrary  to  his  opinion  to  register  a  title 
which  he  may  deem  a  bad  one,  and  which  I  myself  might 
afterwards,  on  the  question  coming  before  me  in  another  form, 
hold  to  be  imperfect. 

Barrt,  J. — I  am  of  the  same  opinion,  though  for  reasons 
somewhat  different.  [His  Honour  read  the  preamble  of  the 
act,  to  show  its  general  objects,  and  particularly  to  bring  out 
the  point  that  its  aim  is  to  reform  and  render  more  expedi- 
tions and  simple  the  modes  of  transferring  land  as  between 
sabject  and  subject,  not  as  between  the  Crown  and  its 
subjects.]  The  mode  of  conveyance  by  the  Crown  to  the 
subject  has  always  been  simple,  whether  by  grant,  by  matter 
of  record,  or  otherwise.  I  presume,  therefore,  that  as  there 
was  no  necessity  there  was  no  endeavour  by  this  act  to  change 
that.  [His  Honour  read  section  12,  as  to  the  mode  of  con- 
veying land  direct  from  the  Crown  by  grant.]     Turning,  then. 
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to  the  99th  section,  we  find  a  provisional  arrangement  made 
to  facilitate  the  transfer  of  land  before  the  formalit j  of  issmBg 
the  Crown  grant  has  been  completed ;  but  that  provision  for 
a  species  of  intercalary  deed  never  for  a  moment  contem- 
platies  that  a  Crown  grant  is  not  to  be  issued  at  all.  [His 
Honour  sketched  the  requirements  of  the  act  down  to  the 
point  when,  under  the  99th  section,  the  Registrar  files  in  his 
office  the  Treasury  receipt  and  instrument  of  transfer.] 
There  the  applicant  proposes  that  the  clause  should  end. 
He  contends  that  with  the  rest  of  the  clause  he  has  no 
concern;  that  it  regulates  a  mere  departmental  duty,  the 
omission  of  which  does  not  affect  his  right  to  a  certificate  of 
title.  According  to  my  view,  we  should  continue  the  clause. 
It  goes  on — '*  and  upon  the  registration  of  the  grant  of  such 
land  the  Registrar-Qeneral  shall  enter  thereon  a  memorial  of 
such  dealing,  and,"  &c.  Thus  there  is  an  express  injunction, 
conmienced  by  the  copulative  "and,"  coupled  closely  with 
preceding  requirements  in  a  manner  that  shows  there  is  no 
distinction  such  as  is  contended  for  between  the  earlier  and 
later  parts  of  this  clause.  Those  things  being  all  done,  and 
the  purpose  of  taking  the  land  out  of  the  Crown  being  with 
due  formality  and  with  sufficient  clearness  of  description  once 
effected,  and  the  certificate  of  title  being  issued,  the  title  is 
launched  in  all  its  simplicity  before  the  world.  But  I  cannot 
concur  that  we  are  to  dispense  with  the  formal  instrument 
which  is  to  take  the  land  out  of  the  Crown.  The  Crown 
must  in  some  sufficient  manner  signify  its  consent  to  that. 
But  once  issued  to  the  grantee,  or  to  the  purchaser  from  him, 
the  purpose  of  its  issue  is  served,  and  it  is  returned  to  be 
cancelled,  in  order  to  show  that  the  title  has  now  gone  out  of 
the  grantee.  That  this  is  the  proper  course  is  indeed  to  be 
deduced  as  well  by  analogy  as  from  the  express  provisions  I 
have  cited,  for  each  subsequent  certificate  of  title  granted  to 
a  purchaser  is  to  be  given  up  and  cancelled  as  often  as  he 
becomes  a  vendor,  and  a  new  certificate  granted  to  each  new 
vendee.  To  my  mind,  the  process  resembles  what  occurs  in 
the  Encumbered  Estates  Court  in  Ireland,  where  there  is  on 
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each  dealing  with  the  land,  a  surrender  of  the  title  to  the  Crown,       ,^2?5il^ 

and  a  reissue  of  an  unencumbered  estate  from  the  Crown 

direct.     In  this  case,  too,  I  deem  it  essential  to  go  first  to 

the  fountain  head  for  the  origin  of  the  title ;   and  that  till  the 

Crown  grant  has  issued,  there  is  no  satisfactory  eyidence  on 

which  to  base  a  certificate  of  title  haying  any  effect  in  showing 

that  the  land  has  ever  been  severed  from  the  possessions  of  the 

Crown.     As  I  said  before,  the  purview  of  the  statute  relates 

to  transactions  between  subject  and  subject,  and  does  not  in 

the  slightest  degree  alter  the  mode  of  conveying  land  from 

the  Crown  to  the  subject      I  think  a  rule  for  a  mandamus 

should  not  go,      I  think  it  right  also  to  observe,  that  in  this 

matter,  one  concerning  the  revenues  of  the  Crown,  this  Court, 

which  acts   as  the   Exchequer   Court  of  England  does  in 

matters  of  revenue,  is  bound  to  protect  the  revenues  of  the 

Crown  in  this  colony.      The  Crown  Land  Sales  Act  directs 

that  fees  should  be  paid  on  the  issue  of  a  Crown  grant. 

That  which  affects  injuriously  the  droits  of  the  Crown  and  the 

general  revenues  of  the  colony  must  be  done  by  express  words; 

and  the  view  which  the  applicant  enforces  would  diminish 

the  revenues  of  the  colony  indirectly. 

Williams,  J. — I  quite  concur  in  the  opinion  of  the  Court 
as  to  the  necessity  of  the  case  being  exceedingly  clear  before 
a  summons  under  the  Real  Property  Act  would  be  allowed  to 
go  as  prayed  in  this  case.  It  is,  no  doubt,  in  the  nature  of  a 
mandamuSy  calling  on  the  Registrar  to  do  an  act,  and  a  very 
important  one,  too.  We  should  clearly  see  that  the  Regis- 
trar had  neglected  his  duty.     I  also  agree  that  the  grounds 

1         on  which  the  Registrar  acted  are  very  debateable,  indeed. 

I         The  bent  of  my  opinion  is  that  the  Registrar  was  wrong : 

j  that  there  was  no  necessity  for  the  grant  issuing.  The  issue 
of  the  grant,  and  its  cancellation,  appear  to  me  to  be  merely 
departmental  and  revenue  arrangements.     I  see  no  necessity 

i  that  the  grant  should  issue  to  give  a  perfect  title.  By  the 
99th  section,  upon  the  receipt  of  the  Treasurer  for  the  pur- 
chase-money,  together    with    a    memorandum  of   transfer 
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18^  ^  executed  by  the  purchaser  from  the  crown,  the  Registrar- 
General  shall  endorse  upon  the  receipt  the  memorial  required 
by  the  d6th  section,  and  shall  sign  such  endorsement,  and 
stamp  the  same  with  his  seal,  and  such  transfer  shall  be  held 
to  be  registered,  and  such  receipt  and  transfer  shall  be  filed 
in  the  office.  Then  the  transferree  is  the  registered  proprietor, 
and,  under  the  8 1st  section,  is  entitled  to  receiye  a  certificate 
of  title,  and  a  duplicate  original  is  to  be  bound  up  in  the 
register  book.  Then  under  the  32nd  section,  such  certificate 
is  to  be  conclusire  evidence  of  the  title,  and  then  the  certifi- 
cate is  to  be  registered  under  the  33rd  section,  and  deemed  to 
be  so  when  embodied  in  the  register  book.  The  34th  section 
points  to  the  priority,  according  to  the  time  of  registration. 
It  was  said  that  the  grant  should  be  before  the  Registrar, 
when  the  certificate  was  demanded,  and  that  the  certificate 
was  properly  refused  when  the  applicant  declined  to  produce 
the  Crown  grant.  But  as  I  have  before  shown,  I  think  a 
registered  proprietor  had  the  right  to  demand  the  certificate  of 
title,  which,  when  given,  was  conclusive  evidence  of  his  title, 
without  any  regard  to  the  grant  from  the  Crown.  It  is  not 
necessary  to  say  more  on  this  head  now,  as  the  Court  is 
unanimous  that  the  summons  should  be  dismissed,  for  the 
reasons  first  assigned. 


Fellows,  for  the  applicant,  mentioned  costs,  suggesting  that 
as  the  Court  was  not  unanimous,  they  could  scarcely  expect 
the  Applicant  and  the  Registrar-General  to  be  so. 

Stawell,  C.  J. — ^We  cannot  hold  that  the  Registrar-General 
had  ^^  no  probable  ground*'  for  his  course? 

Fellows, — I  suppose  it  is  another  "  casus  omissus  "  as  to  the 
Crown  grant ;  for,  in  point  of  fact,  under  the  practice  of  the 
Crown,  they  will  not  give  it  up  to  us  in  the  manner  assumed 
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by  the  judgment  of  the  Court  to  be  their  duty ;   bo  it  is  im-       ^^^^^ 
possible  for  ns  to  produce  it  to  the  Registrar- General 

Ba&bt,  J. — ^The  12th  clause  is  surely  sufficiently  ambiguous 
to  give  you  an  opportunity  of  testing  its  meaning,  and  the  duty 
of  the  office. 

Summorn  dismissedy  with  costs. 


JENNINGS  AND  Othsbs  v,  EINSELLA  and  Others. 


E^Ei 


April  9. 


CTMENT  for  a  "  claim"  within  the  meaning  of  the      The  interest 

Gold  Fields  Act  (c).     The  verdict  was,  by  direction  of  the  f^  ^^l^^^ 

Judge,  entered  for  the  Defendants  ;    and  leave  was  given  to  right"  in  his 

move  to  set  aside  the  verdict,  and  enter  it  for  the  Plaintiffs.  ^^  utmost  an 

A  rule  nid  was  obtained  accordingly.  estate  at  will, 

and  for  such 
an  estate  an 

Bitttw  showed  cause.  '        action  of 

^  ejectment 

cannot  he 
McDermott  and  Fellows  for  the  rule.  maintain    . 

The  question  was  whether  an  action  of  ejectment  can  be 
maintained  in  the  Supreme  Court  for  a  '*  claim.'*  This 
depended  on  the  nature  of  the  interest  or  right  given  by  the 
Crown  to  a  claimholder  by  his  miner's  right ;  on  the  nature 
of  the  action  of  ejectment ;  and  on  the  nature  of  the  juris- 
diction given  by  the  Gold  Fields  Act  to  the  Warden's  Court. 
Firstly,  did  the  miner  take  under  his  "  miner's  right "  more 
than  the  right  given  by  a  mere  license,  or,  at  best,  more  than 
a  mere  estate  at  will?  Secondly,  could  the  interest  taken 
under  a  miner's  right,  whatever  that  interest  may  be,  support 
the  demise  which  is  the  basis  of  ejectment?   Thirdly,  did  the 

(o)  No.  32,  8. 1. 
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Gold  Fields  Act  (d)  make  the  original  jurisdiction  of  the 
Jenniitgb  Warden  as  to  trespasses  over,  and  disputed  rights  to, 
EiKSEiiLA.     '^  claims/*  exdusire    of   anj  original   jurisdiction    in    the 

Supreme  Court. 


As  to  the  nature  of  the  claimholder's  interest,  it  was  (in 
support  of  the  rule)  compared  to  the  interest  of  a  Cornish 
tin-bounder,  after  he  has  begun  actual  mining  work  in  his 
tin-bound.  The  following  cases  were  cited ;  Doe  d.  Earl  of 
Falmouth  v.  Aldenon  («),  Rogers  v.  Brenton  (fj,  Couch  v. 
Stedeig). 

Thb  Court  held  that,  whatever  be  the  interest  of  the  holder 
of  a  "  miner's  right "  in  his  "  claim,"  without  pietending  to 
define  that  interest,  it  is  at  the  utmost  an  estate  at  will ;  and 
that  for  such  an  estate  an  action  of  ejectment  cannot  be 
maintained. 

Rule  nisi  discharged  tcith  costs. 


(d)  Xo.  82,  BB.  76,  77,  &c. 

(tf)  1  M.  &  W.,  210. 


(/)10Q.B.,26. 
(^)  3  E.  k  B.,  402. 


April  9. 


RENWICK  V.  MoCULLOCH. 


D, 


^EMURRER  to  replication.     Declaration  for  work  and 
labor  done  by  Plaintiff  for   Defendant  in   and   about  the 


B.  sued  M, 
for  the  value 
of  work  and 
labor  done,  in 

the  carriage  and  delivery  of  goods.  M.  pleaded  that  the  work  and  labor  was  done  by 
plaintiff  "as  a  carrier  by  land  for  hire,  within  the  Colony  of  Victoria;''  and  that  plaintiff 
was  not  licensed  "  to  carry  on  business  as  a  carrier  "  nnder  the  Act  No.  178.  E.  replied 
that  the  work  was  done  under  a  special  contract.    On  demurrer  to  the  replication : 

Held,  that  the  Act  No.  178  requires  carriers  generally  to  take  out  licenses,  and  if 
not  limited  to  the  class  known  to  the  common  law  as  **  common  carriers ;"  and  thst 
though  a  "common  carrier,"  who  enters  into  a  special  contract  for  the  carriage  of 
goods,  ceases  to  be  a  common  carrier  quocul  such  contract ;  yet  a  carrier,  within  the 
meaning  of  the  Act  No.  178,  may  enter  into  a  special  contract  for  carriage,  and  still 
continue  a  carrier  quoad,  the  subject  matter  of  that  contract ;  therefore,  judgment  fat 
the  Defendant. 
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carriage  and  deliyery  of  goods  bj  the  Plaintiif  for  the 
Defendant,  and  in  and  about  the  providing  of  horses,  men 
and  materials  for  such  deliyery  and  carriage  at  the  request  of 
Defendant;  and  for  money  had  and  received,  <&c.;  and  money 
found  due  on  account  stated. 
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Pleas, — For  a  further  plea  to  the  declaration,  except  so 
mnch  as  alleges  Defendant  indebted  to  Plaintiff  for  money 
had  and  received,  &c.  "  That  the  work  and  labor  in  the 
declaration  ihentioned,  and  therein  alleged  to  have  been  done 
by  the  Plaintiff  for  the  Defendant,  were  and  are  work  and 
labor  done  by  the  Plaintiff  as  a  carrier  by  land  for  hire 
within  the  colony  of  Victoria,  and  that  the  said  accounts  in 
the  declaration  mentioned,  and  therein  alleged  to  have  been 
stated  between  the  Plaintiff  and  Defendant,  were  and  are 
stated  of  and  concerning  such  work  and  labor.  And  that  the 
Plaintiff  had  not  at  the  time  of  his  doing  the  said  work  and 
labor  a  license  authorizing  him,  nor  was  he  duly  licensed  to 
carry  on  business  as  a  carrier,  according  to  the  Act  of  the 
Parliament  of  Victoria  in  that  behalf."     Verification. 

Replication. — Further  replication  to  the  last  plea.  "  That 
the  said  work  and  labor  was  done  by  the  Plaintiff  at  his 
request  under  and  by  virtue  of  a  special  contract  in  writing 
signed  by  the  Defendant,  and  that  the  said  accounts  were 
stated  between  Plaintiff  and  Defendant  in  respect  of  such 
work  and  labor."     Verification. 

Demurrer  to  last  replication, — "  Because  the  6th  section  of 
the  Act  of  the  Parliament  of  Victoria  does  not  render  it 
unnecessary  for  a  common  carrier  who  enters  into  a  special 
contract  to  have  a  carrier's  license." 

Plaintiff's  points : 


1.  It  does  not  appear  in  and  by  the  last  plea  that  the  work 
and  labor  therein  mentioned  '^  was  done  after  a  period  of  more 
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than  three  months  had  elapsed  from  the  passing  of  the  said 
Act  of  Parliament  of  Victoria,  numbered  seyenty-eight." 

2.  Nothing  in  the  Act  ^'prerents  or  prohibits  any  person 
who  has  not  obtained  a  license  under  the  said  act  as  a  common 
carrier  from  suing,  in  respect  of  work  and  labor  done  bj 
him,  as  a  common  carrier;  or  upon  an  account  stated  in 
respect  of  such  work  and  labor." 


3.  The  provisions  of  the  Act  '<  do  not  extend  to  or  include 
work  and  labor  done  under  a  special  contract  in  writing ;  or 
an  account  stated  in  respect  of  said  work  and  labor.*' 

Wood  for  the  demurrer  and  Defendant's  pleadings. 


FeUoux  for  the  Plaintiff's  pleadings. 

Stawbll,  C.  J. — I  am  of  opinion  that  the  Act  (No.  178) 
requires  carriers  generally  to  take  out  licenses,  and  is  not 
limited  to  the  class  known  to  the  common-law  as  "common 
carriers."  It  extends  to  a  class  of  persons  described  in  the 
enactment  as  those  who  carry  on  the  business  of  *'a  carrier 
by  land  for  hire."  The  preamble  contains  two  recitals,  one 
of  them  referring  to  "  common  carriers,"  and  the  other  to  a 
class  not  generally  known  in  Great  Britain,  but  well  known 
here,  of  persons  who  make  a  living  by  carrying  for  hire  to 
any  place  wheresoever.  The  object  of  the  Act  is  two-fold — 
to  limit  the  liability  of  "  common  carriers,"  and  protect  the 
public  from  the  frauds  of  carriers  generally.  The  two  classes 
seem  distinctly  in  view  of  the  Legislature.  In  fact,  so  far  as 
the  licensing  provisions  are  concerned,  the  public  are  much  safer 
with  "  common  carriers  "  than  with  the  other  class.  They  are 
known ;  they  travel  between  known  termini,  and  are  always  to 
be  found ;  whereas  the  other  class  of  carriers  and  forwarding 
agents,  after  receiving  goods,  in  many  instances  are  not  so 
easily  discovered.  The  schedule  is  certainly  opposed  to  this 
view,  but  I  observe  that  section  11  uses  the  words  "  may  be." 
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The  constniction  of  the  whole  act  is  not  therefore  to  be 
limited  by  it. 

A  common  carrier  who  enters  into  a  special  contract  for 
the  carriage  of  goods  ceases  to  be  a  common  carrier  quoad 
that  contract.  Were  the  Act  limited,  as  the  Plaintiff  con- 
tends, the  replication  would  form  a  sufficient  answer  to  the 
plea,  as  the  subject  matter  of  the  action  must  be  illegal,  in 
order  to  prevent  the  Plaintiff  recoyering ;  but  if  the  Act  is, 
S8  I  think  it  ought,  to  receive  the  larger  construction,  a 
person  who  trades  as  a  carrier  may  enter  into  a  special  con- 
tract  for  carriage,  and  yet  still  continue  a  carrier  quoad  the 
subject-matter  of  that  contract.  The  replication  would  in 
that  case  not  answer  the  plea. 
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Judgment  for  the  Defendant. 


May  2, 18. 
JAMES  AND  Othbes  (Great  Extended  Company),  Appel-      The  Judge 
LANTS,  V,  HIGGANS  AND  Othebs  (Koh-i-noor  Company),   mines  has  no 

Rbspokdbnts.  iurisdiction  to 

hear  and 

A  decide,  ont  of 

PPEALS  stated  by  the  parties  under  the  Gold  Fields'  i^mite  X**^ 
Act  from  two  decisions  of  the  Judge  of  the  Court  of  Mines  at  Court,  a 

Ballarat  ™°'^°"  ^"^ 

*/«u«au.  grant  an 

injunction  in 

In  January  of  this  year  the  present  Respondents,  Higgans  and  otherwise 

others  (Koh-i-noor  Company),  began  a  suit  in  the  Court  of  T^^}^  Jf*® 

Mines,  at  Ballarat,  against  Forbes  and  others  (Band  of  Hope  the  Court. 

In  a  mining 
suit  in  the  Court  of  Mines  the  Flaintifis  ohtained  an  injunction  from  the  Deputy- Judge, 
outside  of  his  territorial  limits.  The  Plaintiffs  then  moved,  before  the  Court  of  Mines, 
to  vary  the  injunction ;  and  the  Defendants  to  dissolve  it.  The  Court  refused  the 
motion  to  dissolve;  and  did  not  grant  the  motion  to  vary;  but  of  its  own  n'otion  made 
a  fresh  injunction  substantially  similar  to  that  granted  by  the  Deputy- Judge.  On  appeal 
from  both  decisions, 

Seldf  that  the  injunction  granted  by  the  Deputy- Judge  should  have  been  dissolved ; 
and  that  the  ii^junction  gpranted  by  the  Court  was  not  warranted  by  the  proceedings  or 
materials  before  it ;   and  both  decisions  reversed  with  costs. 
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^^^^^  Company),  together  with  the  present  Appellants,  James  and 
others  (Great  Extended  Company),  praying  a  decree  that  the 
Band  of  Hope  Company  should  specifically  perform,  and  the 
Great  Extended  Company  concur  in  the  performance  of,  an 
agreement  between  the  Koh-i-noor  and  Band  of  Hope,  dated 
14th  October,  1861,  to  end  a  dispute  then  pending  between 
them  "  as  to  the  right  of  possession  of  a  certain  piece  of  ground 
on  the  Golden  Point  Lead  "  (Ji),  An  injunction  was  prayed  to 
restrain  both  Defendants  from  interfering  with  the  land  men- 
tioned in  the  agreement.  On  the  23rd  January  an  injunction 
was,  on  an  ex  parte  application,  obtained  by  the  Plaintiffs  from 
the  then  Deputy- Judge  of  the  Court  of  Mines.  On  the  2&th 
February,  the  Plaintiffs  served  notice  of  a  motion  to  vary  the 
injunction  by  the  insertion  of  directions  for  prosecution  of 
mining-work  under  the  management  of  the  Court.  On  the  4ih 
March,  the  Defendants  now  appealing  (Great  Extended)  gaye 
notice  of  a  motion  to  dissolve  the  injunction,  on  the  ground 
that  the  order  for  it  was  made  by  the  Deputy- Judge  in  Mel- 
bourne, out  of  the  jurisdiction  of  the  Court  of  Mines.  These 
motions  were  heard  before  the  Court  of  Mines.  The  Court 
refused  the  motion  to  dissolve ;  and  did  not  grant  the  motion 
to  vary ;  but  of  its  own  motion  went  on  to  g^ant  a  fresh  order 
for  an  injunction  substantially  similar  to  that  granted  by  the 
Deputy-Judge.  From  both  these  decisions  came  the  present 
appeals :  the  appeal  from  the  first,  on  the  ground  that  the 
proceedings  and  materials  before  the  Court  did  not  warrant 
the  order  made ;  the  appeal  from  the  second,  on  the  ground 
that  the  decision  was  wrong.  Both  appeals  were  argued  in  the 
extended  Term,  and  judgment  reserved.  The  parties  assented 
to  a  proposal  made  by  the  Court,  that  judgment  might  be  deli- 
vered in  the  Equity  Appeal  Sittings  following  the  Term,  and 
the  judgment  of  the  Court  was  now  delivered  accordingly. 

May  13.  Stawell,  C.  J. — In  this  case  both  appeals  may  be  considered 

together.     That  relating  to  the  motion  to  dissolve  the  injunc- 

{h)  See  the  agreement,  Ante,  Vol.  I.,  Law,  260. 
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tion  was  argued  as  if  the  application  for  the  injunction  order  ^^^ 
were  heard  within  the  jurisdiction,  and  merely  the  signature 
of  the  Judge  obtained  in  Melbourne;  but  we  think,  on  a  perusal 
of  the  case,  as  agreed  to  bj  both  parties,  that  it  must  be  taken 
to  mean  that  the  hearing  of  the  application,  as  well  as  the 
judicial  decision  and  the  signing  of  the  order,  took  place  in 
Melboume.  The  objection  taken  below  is  shewn  to  hare^heen 
that  the  order  was  signed  in  Melboume  on  an  &r  parte  appli- 
cation, from  which  the  inference  would  be,  that  the  application 
was  also  in  Melboume.  The  ground  of  appeal  stated  is,  ^'  that 
"the  said  order  was  made,"  &c.  beyond  the  bounds,  &c.  It  would 
appear,  therefore,  that  there  was  no  waiver — ^no  consent  that 
the  application  should  be  deemed  to  hare  been  heard,  or  the 
decision  pronounced,  in  a  different  place  from  where  the  order 
was  signed.  We  think  that  the  application  was  made  and 
the  decision  pronounced  outside  the  territorial  limits  of  the 
Coart  of  Mines.  If  so,  considering  the  carefully  limited  juris- 
diction conferred  on  that  Court,  in  express  terms,  we  think 
that  it  is  unnecessary  to  resort  to  any  arguments  from  incon- 
Yenience.  One  case — that  of  Beg.  v.  The  Inhabitants  of 
ToUiess  (^') — does  seem  to  authorize  the  performance  of  a 
merely  ministerial  duty  by  justices  outside  the  districts  in 
which  they  have  jurisdiction;  but  the  same  case  is  perfectly 
^decisive  that  every  judicial  act  must  be  performed  within  the 
jurisdiction.  We  think,  therefore,  that  the  order  was  bad, 
and  that  the  motion  to  dissolve  it  should  have  succeeded. 
This  appeal  must  therefore  be  allowed. 

The  second  appeal  to  some  extent  depends  on  the  first  The 
application  was  made  to  the  Court  of  Mines  to  discharge  the 
injunction  on  the  grounds  now  urged.  The  Judge  was  of 
opinion  that  his  Deputy-Judge  had  suf&cient  jurisdiction,  and 
discharged  the  application.  But  at  the  same  time  he  granted 
the  same  injunction  over  again.  Such  a  course,  as  it  seems 
to  us,  was  scarcely  regular.     Rules  are  sometimes  moulded  by 

U)  11  Q.  B.,  80. 
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1^64  ^  the  Court ;  but  when  one  party  gives  notice  to  another  of  a 
distinct  application  like  this ;  to  make  an  order  of  this  character 
not  asked  for  by  the  party  in  whose  favor  it  is  made,  is,  to 
say  the  least  of  it,  without  precedent  We  feel  bound,  there- 
fore, to  allow  this  appeal  also. 

Upon  the  question  of  costs,  considering  the  nature  of  the 
objections,  we  were  at  first  not  disposed  to  grant  costs ;  but 
on  further  deliberation,  we  see  that  the  parties  affected  by 
these  orders  have  a  right  to  come  here  for  redress  against  them, 
and  there  is  nothing  on  their  part  to  disentitle  them  to  the 
usual  result  of  success  in  such  a  case.  We  therefore  think 
the  Appellants  entitled  to  costs  in  both  cases. 

Appeal  in  each  case  allowed,  wUh  cosU 


END    OF    EASTER   TERM. 


CASES 

ARGUED  AND  DETERMINED 

DT   THI 

giu^rente  (Ktonxt  ot  Vittoxia, 

IN 

TRINITY  TERM,   28  VICTORIA. 


The  Judges  who  sat  in  Banc  in  this  term  were — 

Stawbll,  C.  J.  Williams,  J. 

Babby,  J. 


CLOXTGH  Ain)  Akothbb  v.  HOPKINS  Aira  Anothbb. 

Same  v.  BYRNES  aitd  Anotheb.  vJ?^ 

D  June  22. 

EMUKRERS    to    pleas  in  two  actions  against  the  a  marine  po- 

Eobart  Town  and  Launceston  Insurance  Company  and  the  ^%y^^^ 

Pacific  Fire  and  Marine  Insurance  Company  respectively,  on  fi«>y  contained 

policies  of  insurance  over  the  hull  and  furniture  of  the  ship  ^^^^^T^ 

"  JEU  Whitney:'  ••  ClaiiM  for 

losses  or  aver- 
age to  be  pay- 
Efcch  policy  contained  the  following  clause : —  able  by  the 

Company  at 
three  months 
"  Claims  for  losses  or  average  to  be  payable  by  the  Company  at  three   after  settle- 

•  months  after  settlement  of  the  same."  nient  of  the 

same."    The 
insured 

brooght  their  action.   The  declaration  averred  infer  alia  "That  all  conditions  had  been 

"  fulfilled,  and  all  things  happened  to  enable  the  Flainti£fs  to  be  paid."    Flea,  "  That 

"three  months  after  settlement  of  the  claim  of  the  Plaintiffs  for  the  said  alleg^  loss 

*•  had  not  elaps  d  before  suit.*'     On  demurrer  to  the  plea, 
Seld,  that  it  was  bad  for  not  stating  affirmatively  the  settlement,  or  &ct8  dispennng 

with  the  settlement ;  and  Judgment  for  Pluntiffii. 

P  2 
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The  demurrep  in  CUugh  «.  Hopkins  was  first  argued.  In 
this  case  the  declaration  stated  the  issue  of  the  writ  on  the 
23rd  February,  1864 ;  averred  a  total  loss  on  the  voyage 
during  the  continuance  of  the  risk,  and  that  "  all  conditions 
"  had  been  fulfilled,  and  all  things  happened,  to  enable  the 
"  Plaintiffs  to  be  paid ;"  and  alleged  breaches  of  the  con- 
tract, in  that  the  Defendants  did  not  settle  the  claim  of  the 
Plaintiffs  for  the  loss,  and  had  not  paid. 


The  sixth  plea  was  as  follows: — ^**That  three  months 
''  afber  settlement  of  the  claim  of  the  Plaintiff  for  the  said 
"  alleged  loss  had  not  elapsed  before  suit." 

Demurrer  to  sixth  plea  on  the  groimd : — "  That  three 
"months'  credit  is  allowed  only  where  a  liability  is 
"  admitted,  and  settlement  or  adjustment  has  taken  place, 
"  and  not  where  the  Defendants  deny  any  liability  at  all" 

Defendants'  written  point  for  argument  was  that : — 
"  The  Plaiutiffs*  right  to  payment  of  the  moneys  sued  for 
"  had  not  accrued  under  the  policy  at  the  time  of  action 
"brought." 


Felhwa  for  the  demurrer  and  declaration. — Looking  to 
this  clause  in  the  policy,  if  this  plea  be  right,  it  follows  that 
the  Defendants  have  only  got  to  refuse  ever  to  settle  to 
escape  payment  altogether.  But  the  meaning  of  settlement 
here  is  adjustment  between  the  underwriters.  Arnold  on 
Insv/rance  (k).  By  general  usage  of  the  trade  among  the 
underwriters,  they  do  not  pay  until  a  month  or  sir  weeks 
after  the  broker  has  adjusted  the  losses  between  them. 
In  this  policy  the  same  thing  is  pointed  at  by  the 
word  "  settlement  " — an  adjustment  between  the  under- 
writers— and  then,  instead  of  it  being  left  to  the  custom 
of  the  trade,  the  parties  agree  that  there  shall  be  three 
months'  credit.  But,  in  fact,  here,  where  there  is  but 
(At)  VoL  XL,  p.  1199, 2nd  ed. 
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one  underwriter,  there  is  no  occasion  for  settlement,  and 
the  tliree  months  run  therefore  from  the  time  the  liability 
is  admitted.  And  where  the  liability  is  denied  there  is  no 
credit  at  all,  but  the  insured  may  sue  at  once.  If  it 
were  not  so  there  would  be  no  getting  over  such  a  plea 
88  this,  for  the  insurers  have  only  to  refuse  for  ever 
to  settle,  and  then  the  three  months  after  settlement  can 
never  run,  and  the  time  for  their  paying  never  come  at  aU. 
The  plea  does  not  distinctly  allege  an  adjustment,  so  that 
we  could  traverse  it.  In  fjEtct,  it  could  not,  for  none  could 
take  place  where  there  is  only  one  underwriter.  On  the 
other  hand,  it  does  not  deny  adjustment,  which  it  ought  to 
do  if  adjustment  be  essential  for  their  defence. 


Hopkins. 
Clough 

V. 

Bybkes. 


Rarris  for  the  plea. — The  Plaintiffs  have  themselves 
aJleged  a  settlement  in  those  words  of  the  declaration  that 
"  all  conditions  have  happened,  &c."  It  is  an  essential  aver- 
ment in  the  declaration.  Under  the  old  rules  the  Plaintiffs 
must  have  averred  it  specifically.  Now  they  may  aver  it 
generally,  under  the  words  '*  all  conditions  have  been  fulfilled, 
"  all  things  happened,  and  all  times  elapsed,  to  entitle  the 
"  Plaintiff  to  be  paid."  They,  therefore,  allege  the  settle- 
ment. Then,  we  confess  that,  and  avoid  it  by  saying  that  the 
three  months  have  not  elapsed  since  such  settlement.  They 
are  in  no  worse  position  whether  the  claim  is  disputed  or 
admitted,  because  they  can  in  the  one  instance  allege  that  the 
three  months  have  elapsed  since  the  settlement,  and  in  the 
other  that  the  three  months  have  elapsed  since  when  the  set- 
tlement should  have  been  made.  Strong  v.  Harvey  (T) 
18  entirely  in  point.  There  was  a  clause  in  the  policy 
"  In  case  of  loss  or  average,  the  same  shall  be  paid  within 
"two  months  from  adjustment."  The  declaration  there 
allies  a  requirement  to  adjust,  and  a  refusal  to  do  so 
within  a  reasonable  time,  and  the  lapse  of  the  two  months 
after  that.  The  declaration  should  have  done  so  here.  Or 
if  it  be  deemed  to  have  done  so  here,  under  the  general 
(Q  3  Bing.,  314. 
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averment  of  "all  conditions  performed,"  Ac,  then  we 
have  traversed  it  by  our  plea.  Mmsen  v.  JPrice  («). 
— IStawell,  C.  J. — Does  not  the  clause  mean  that  you 
have  three  months'  credit  only  where  the  daim  is  not  dis- 
puted, and  adjustment  is  necessary?  In  England,  the 
adjustment  being  made,  the  insurance  broker  gives  his 
acceptance  instead  of  cash,  and  that  very  acceptance  admits 
the  daim ;  but  he  would  not  get  the  credit,  nor  of  course 
give  any  acceptance,  if  the  claim  were  disputed  by  his 
clients,  the  underwriters.  Then,  as  to  adjustment,  it  is 
hardly  a  proper  word  in  a  case  of  total  loss.  Adjust- 
ment refers  to  cases  where  there  is  an  average  to  be 
adjusted.  They  say  you  get  credit  only  after  settlement ; 
you  say  you  may  contest  the  claim,  and  have  three  months' 
time  to  think  about  it,  in  all  events. — Barry ,  J. — You 
contend  that  your  agreement  is — ^we  will  pay  you  three 
months  after  adjustment,  whether  we  adjust  or  not.  Does 
not  their  declaration  amoimt  to  an  averment  that  they  were 
ready  and  willing  to  adjust,  if  called  on  to  do  so  ?  ] — ^If  so, 
then  we  have  gone  on  and  said  that  the  three  months  have 
not  elapsed.  If  not  so,  then  their  declaration  is  insuffident. 
Otherwise,  why  was  the  allegation  set  forth  in  Strong  v. 
Sarvey?  This  clause  is  an  express  agreement  for  three 
months'  credit  in  any  event — after  settlement,  if  settlement 
made ;  and  after  the  time  when  settlement  should  have  been 
made,  if  settlement  not  made.  Erom  the  very  day  he  says 
settle  this  daim  our  three  months  run.   Boper  v,  Lendon  (n). 


Fellows  in  reply. — Scott  v.  Avery  (o)  shews  the  distinction 
between  this  case  and  Strong  v,  Sarvey,  namdy,  that  a 
third  person  had  to  decide :  just  as  in  the  case  of  a  surveyor's 
certificate. 


The  Coubt  wished  to  hear  the  case  of  dough  v.  Byrne 
argued. 

(m)  4  East.,  147.  (»)  EIL  k  EUL,  826. 

(o)  8  Ex.,  478;  In  error,  8  Ex.,  497 ;  In  Dom.  Proo,,  5  H.  L.  Cu.*  811. 
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In  this  case  the  dedaration,  a  fifth  plea,  and  a  demurrer 
to  such  plea,  were  formally  identical  with  the  declaration, 
mxth  plea^  and  demurrer  in  the  preceding  case. 


1864u 


CLouaH 

V, 
HOPKINB. 

IhUaiMy  for  this  demurrer,  had  nothing  to  add  to  his       ^* 
argument  in  the  preceding  case. 


Dawton  (Wood  with  him)  for  the  plea. — ^The  argument  on 
the  other  side  obliterates  this  clause  in  the  policy  altogether. 
According  to  them,  they  would  declare  exactly  the  same  if 
this  clause  did  not  exist.  "No  doubt,  primd  facie,  the  right 
to  sue  us  occurs  as  soon  as  the  loss  has  happened.  Eut  to 
meet  that  very  case,  and  by  analogy  to  the  credit  for  one 
month  given  by  custom  of  the  trade  in  London,  this  clause 
is  inserted  to  give  us  credit  for  three  months.  Is  not  that 
the  obvious  meaning  ?  If  so,  is  not  the  lapse  of  three  months 
a  condition  precedent  to  their  right  to  sue  P  As  to  the 
dif&culty  about  the  right  not  accruing  till  after  a  settlement, 
sad  our  refusing  to  settle,  there  is  nothing  in  that ;  because 
if  we  ought  to  settle  and  do  not,  then  our  three  months  begin 
when  we  ought  to  settle  and  refuse  to  do  so.  Tredwen  v. 
Holman  (j>)  shews  that  we  could  be  sued  for  not  settling. 
[Stawell,  C.  J. — ^What  is  the  meaning  of  settling  there 
but  adjustment?  What  adjustment  can  there  be  where 
there  is  nothing  to  adjust  as  between  the  Defendants  and 
the  insured  ?] — ^There  are  other  things  comprehended  besides 
that  in  the  term. — \_StaweU,  C.  J. — But  those  are  between 
other  underwriters  and  the  insurers,  with  which  the  insured 
have  nothing  to  do.  WilUaiM,  J. — How  can  you  take 
advantage  of  your  own  wrong  in  refusing  to  settle  ?] — We 
do  not  do  so.  We  do  not  refuse  to  settle.  On  the  contrary, 
we  admit  that  a  settlement  has  been  made,  and  then  we  go 
on  and  say  that  the  three  months  after  settlement  have  not 
elapsed. — {Williams,  J. — ^You  say  you  admit  what  they  say 
they  have  not  averred.  Stawell,  C.  J. — It  appears  to  me 
that  you  do  not  distinctly  admit,  or  aver,  any  settlement. 
(p)  1  HarL  &  Colt.,  78. 
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In  ffkct,  you  have  never  admitted  or  denied  it.  If  it  irere 
essential  for  them  to  aver  the  settlement,  you  should  dis- 
tinctly admit  it  or  deny  it.  If  you  mean  to  ayoid  it,  you 
should  first  distinctly  plead  it.] — On  a  plea  of  no  notice  of 
dishonor,  you  admit  the  dishonor.  So  here,  by  pleading 
that  the  three  months  had  not  elapsed  after  the  settlement, 
we  admit  the  settlement.  If  they  could  have  traversed  that 
on  our  plea,  they  should  have  averred  it  as  a  breach  in  their 
declaration ;  and  in  the  declaration  in  the  other  case  they 
actually  did  so.  As  to  conditions,  see  Viner'a  ^&.,  title 
"  Condition " ;  Wentworth  v,  Wenttoorth  (y),  Hotlum  f. 
I}<ui  India  Company  (r). 

IhllotM,  in  reply,  referred  to  a  dictum  of  Bramioelly  B.,  in 
Tredwen  v,  Sohnan,  as  in  his  &vor. 

Stavhsll,  C.  J. — ^We  think  the  plea  bad  for  not  stating 
affirmatively  the  settlement,  or  fisKsts  dispensing  with  it. 


Judgment  fir  the  Plakt^ffi. 


q)  Stjles,  242. 


(r)  6  T.  R.,  710. 
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LINDSAY,  Appellant,  v.  TIJLLAEOOP  DISTRICT  ^^^ 

EOAD  BOAED  AND  EATEPATEES,  Ebspowdbkts.        k^ — ^ 

J«N«  22. 

Appeal  case  stated  under  the  Act  No.  169  by  tlie  The  T,  Road 
Police  Magistrate  in  Petty  Session  at  Maryborough.  j^^  p^^. 

Sessions  for 

lAudsay  was  summoned  by  the  Board  under  the  "  Local  offered  the 

Government  Act"  (s)  for  general  rates.    At  the  hearing,  ^^j^^*" 

the  books  of  the  rates  of  the  Board  were  produced  as  evidence  that 

eridence.    It  was  proposed  on  behalf  of  Lmdsay  to  shew  by  ^  l^A^^ 

cross-examination  that  the  rate  itself  was  invalid  through  i.  offered 

non-compliance  with  the  requirements  of  sections  186,  187,  gjjg^  ^jj^t  the 

and  188.    It  was  also  proposed  to  give  substantive  evidence  ™te  was 

.  invalid.    The 

of  th^se  points.    The  magistrates  overruled  the  questions,  magistrates 

pnt  with  this  object  on  cross-examination,  and  rejected  the  5?^^,  2?^®' 

£i  o.  X  /  D^  sec. 

evidence  offered,  on  the  groimd  that  the  rate  books  were  206,  that  the 
conclusive  proof  of  the  validity  of  the  rate.  S^d^ve"^** 

evidence. 
From  this  decision,  among  others  at  the  same  hearing,  ^^^^  magis- 

came  the  present  appeal.  *»*«■  ^«« 

wrong,  and 
their  decision 

RUovof  for  the  Appellant.— The  question  is,  whether  we  n^cwte 'given 

are  not  at  liberty  to  shew  that  there  has  been  no  compliance  agiunst  the 

with  the  requirements  of  the  Act  No.  176,  sees.  186,  187,  ^  *  ^xih]iQ 

&c.,  as  to  the  making  of  the  rate.    These  requirements  are  ^^j* 

eonditions  precedent  to  the  validity  of  the  rate.    If  so,  we 

niay  shew  non-compliance  with  them,  unless  the  law  takes 

sway  our  right  to  do  so.    The  Bespondents  rely  on  section 

206,  as  mRkiTig  the  production  of  the  rate-book  conclusive 

of  the  rate ;  but  that  is  clearly  a  wrong  view,  for  the  Act 

only  makes  the  rate-book  primd  facie  evidence ;    it  only 

dispenses  with  proof  by  the  other  side,  in  launching  their 

case  at  the  outset,  that  the  requirements  of  the  Act  have 


(*)  No.  176. 
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LnTDSAY      ^-  I^ed  (t?),  Bex  v,  Newcomh  (w). 

V. 
TlTLLABOOP 

District  No  appearance  for  the  Respondents. 

BOAD  BOABD. 

Stawxll,  C.  J. — ^There  can  be  no  doubt  that  the  Act 
only  makes  the  rate-book  primd  facie  evidence.  The  deci- 
sion must  be  reversed,  and  the  parties  begin  again  de  novo. 

lillotM  asked  for  costs. 

Thb  Coubt  declined  to  give  costs  against  a  public  bodj 
in  the  present  case. 

Decision  of  the  magistrates  reversed^ 
without  costs. 

(0  16  M.  &  W.,  85.  (v)  2  M.  &  W.,  700. 

(w)  4  T»  R.,  368. 


CROWL  V.  FLTNN. 


JunefLiu 


mnc  am,  1^ 


Where  under 
the  Act,  16 
Vio.,  No.  26, 
sec.  20,  only 
one  original 
regifltration 
form  of  a 
marriage  had 
been  fiUed  np 
instead  of 
duplicate 
origrinals,  and 


EPLEVIN.  It  was  necessary  to  prove  a  marriage. 
For  this  purpose,  the  original  registry  of  the  marriage,  and 
also  a  copy  of  the  same  registry  were  given  in  evidence. 
But  it  appeared  on  the  face  of  the  original  that  the  whole 
of  it — ^the  entries,  the  signatures  of  the  husband,  wife, 
priest,  and  witnesses — and  all,  were  in  one  handwriting ; 
that  but  one  original  instead  of  duplicate  originals  had  been 
made ;  and  that  a  copy  of  the  single  original,  instead  of  one 


only  a  copy  of  of  the  duplicate  originals,  had  been  registered ;  so  that  the 
the  original 
was  regis- 
tered, instead  of  a  duplicate  original, 

ffeld,  that  nnder  the  Act  No.  70,  eec.  17,  the  irr^^xQarly  registered  copy  of  the 
original,  and  a  copy  of  that  copy,  were  sufficient  proof  of  the  marriage. 
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regifltry,  and  copy  of  it  produced,  instead  of  being  one  an      ^  18^ 
original  document  and  the  other  a  copy  of  an  original 
document,  were  one  a  copy  of  an  original  and  the  other  a 
copy  of  the  copy  (x). 

The  verdict  was  for  the  Plaintiff. 

Ireland^  Q.  C,  moved,  on  leave  reserved,  for  a  rule  nisi 
to  enter  the  verdict  for  the  Defendant,  on  the  ground  that 
the  marriage  had  not  been  duly  proved. 

Sewell,  as  am.  eur,,  handed  up  the  cases  Doe  d.  IVance  v. 
Andrew  (y),  and  Doe  d,  JBassett  v.  Mew  (z). 

The  Coubt  held  that  the  documents,  though  irregularly 
leistered,  were  made  evidence  by  law — both  the  regis- 
tration and  the  copy  of  it;  and  that  to  hold  otherwise 
would  be  to  make  innocent  parties  suffer  for  the  irregu- 
larities, some  of  them  involviag  penal  consequences,  of 
persons  over  whom  they  had  no  control 

jRule  nisi  refused. 


(x)  16   Vie.,  No.  26,  sec.  20;  (y)  1 6  Q.B.,  769,  i>er  JEV-fe,  C. J. 

No.  70,  sec  17.  («)  7  A.  &  E.,  240. 
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FEN"TON,  Appbllawt,  v.  Dbt,  Respokdevt. 

The  Act  11  -ljLPPEAL  caae  Btated  under  the  Act  No.  159,  by  Magis- 

J^'if^^to  *^*^  ^  ^^^  Sessions  at  Maryborough. 

by  reference 

of theAct °^  ^^^^^^  ^^  ^^^  charged  by  information,  for  that,  in 

6  WW^  4s  No.  January  laat,  at  Maryborouffh,  he  did  "  for,  or  in  expectation 

22,  relating  ^^x..,              a    a                                     ^         a,^     f 

to  the  reoo-  ^^  ^^  g<^  <^d  reward,  draw  or  prepare  a  certain  deed  of 

very  of  forfei-    conveyance  of  real  estate  between   Samttel  Spooner  and 

tures  and  pay- 

mentfl  for         Matthew  Adam9on^  he  not  being  legally  qualified  theretx) 

"^^^  according  to  kw." 

enactment ; 

rf  the  V^U.  ^*  *^®  hearing,  it  was  contended  for  Dry  that  the  Act 

4,  No.  22,  by  n  Ptc.,  Wo.  33,  sec.  13,  under  which  the  information  was 

159  left  the  ^^  enacted  that  penalties  might  be  recovered  under  that 

provisions         section  in  accordance  with  the  provisions  of  the  Act  6, 

incorporated  , 

ftQm  the  Act     Will,  4,  No.  22 ;  but  that  the  latter  Act  was  repealed  by 

foU  fot^^^ailf  *®  ^^  ^^-  ^^^»  ™^  *®  remedy  under  it  thereby  destroyed. 

they  had  been 

fS*^intlS  ^®  magistrate  held  that  the  objection  was  fatal,  and 

referring  Act.  dismissed  the  information,  stating  his  determination  thus : — 
"  But  I  being  of  opinion  that  the  11  Fie.,  No.  33,  sec.  13, 
'*  requiring  the  prosecution  to  be  in  accordance  with  6 
"  Will,  4,  No.  22,  which  by  No.  169  is  repealed,  held  that 
"  I  had  no  jurisdiction  in  the  matter.  The  question  for 
"  the  opinion  of  this  Court  is,  whether  the  said  determina- 
'*  tion  wad  correct  in  point  of  law,  and  what  should  be  done 
"  in  the  premises." 

F.  L.  Smyth  for  the  Appellant. 

No  appearance  for  the  Respondent. 

Fellows^  as  am,  cwr,^  referred  to  Reg,  v.  Stock  (a). 
(a)  8  A.  &  £.,  405. 
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Stawell,  C,  J. — In  this  instance  the  proceedings  have  ^  ^^^ 
been  taken  by  information  for  a  breach  of  the  Colonial  Act 
11  Ft<?.,  No.  33,  sec.  13,  which  directs  that  the  penalties 
under  it  shall  be  sued  for  and  recovered  in  a  summary 
way  before  any  two  Justices  of  the^  Peace,  "  and  in  accord- 
"  anoe  with  the  provisions  "  of  the  Act  6  Will  4,  No.  22. 
The  reference  to  that  Act,  6  Will  4t,  No.  22,  in  the  Act 
11  Vic,,  No.  33,  had  the  same  effect  as  if  every  clause  of  the 
5  Will  4,  No.  22,  had  been  set  out  in  hoc  verba  in  the 
leferring  Act,  instead  of  being  merely  referred  to  by  it. 
This  mode  of  adopting  other  legislative  provisions  into  Acts 
by  mere  reference  to  the  provisions  adopted,  is  certainly  not 
the  most  convenient  mode  of  legislation,  though  it  may 
appear  a  compendious  one.  The  most  convenient  way 
would  in  all  instances  be,  notwithstanding  the  repetition, 
to  enact  the  provisions  thought  desirable.  In  this  case  it 
was  done  by  a  mere  reference  to  the  provisions  enacted  as 
to  be  found  in  the  Act  referred  to.  Then  the  later  Act, 
No.  159,  repeals  the  Act  referred  to  generally ;  and  on  pro- 
ceedings being  taken  under  the  11  Vie.,  No.  33,  in  a  sum- 
mary way,  in  accordance  with  the  Act  6  Will  4i,  No.  22,  so 
repealed,  it  was  supposed  that  such  repeal  effected  also  a  repeal 
of  the  provisions  of  that  Act  which  had  been  incorporated  by 
reference  in  the  Act  11  Fit?.,  No.  33.  This  was  a  misappre- 
hension. Por  the  purposes  of  the  referring  Act,  the  provi- 
sions incorporated  from  the  Act  referred  to  still  exist  in  ftdl 
force,  just  as  if  they  had  originally  been  enacted  in  full  in 
the  referring  Act.  The  decision  must  be  reversed.  The 
appeal  will  be  allowed  with  costs,  and  the  case  remitted 
back  to  the  magistrate  with  the  opinion  of  the  Court. 

Babby,  J. — The  mode  of  legislation  by  reference  from 
the  enacting  measure  to  other  Acts  may  present  conveni- 
ences in  some  respects,  but  it  leads  to  the  very  greatest 
inconveniences  in  others — more  particularly  in  cases  of 
English  Acts  not  commonly  accessible  in  this  country. 
Large  portions  of  English  Acts  have,  in  some  instancesi 
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been  thus  incorporated  into  our  Acts  hj  mere  reference, 
thus  many  persons  are  bound  here  by  an  immense  mass  of 
legislation  of  which  they  have  no  knowledge  whatever, 
except  by  the  purchase  of  English  Acts— not  readily 
accessible  here.  In  the  present  case,  there  has,  however, 
been  a  misapprehension  of  the  consequences  of  repealing, 
generally,  substantive  enactments  which  have  been  so 
adopted  by  reference.  K  the  repeal  of  a  substantive 
enactment  caused  always  the  repeal  of  the  same  provisions 
in  every  incorporating  Act,  it  would  follow  that  the  repeal 
of  English  Acts  might  emasculate  a  great  portion  of  the 
legislation  of  this  country. 


Appeal  allowed f  tnth  cogti. 


WILKIE  Aism  Othebs  v.  HUNT  aistd  Awothbb. 


Jitne29. 


-An  action  for  £67  16*.,  the  price  of  iron  pipes  sold  and 
delivered  and  bargained  and  sold.  Defence,  as  to  the  sale 
and  delivery,  that  the  pipes  were  not  accepted ;  and  as  to 
the  bargain  and  sale,  that  there  was  not  a  sufficient  memo- 
randum in  vmting  of  the  contract. 


The  following  correspondence  by  letters  and  telegram 
was  proved  at  the  trial. 


Ballarat,  or- 
dered of  V,, 
W,  <f  Co,  in 
Melbourne, 
iron  pipes  to 
be  delivered 
by  the  Bail- 
way  at  Balla- 
rat/,     "^'t  !¥• 
4"  Co,  for- 
warded pipes 
by  train,  but 

J.  4-0. 

deeming  them  not  according  to  the  weight  left  the  pipes  lying  at  the  station  to  the 
order  of  W„  W,  Sr  Co,  The  correspondence  did  not  either  expressly  or  by  reference 
identify  any  particular  pipes.  In  an  action  for  goods  sold  and  dehyered,  and  goods 
bargained  and  sold,  7F1,  TF.  ^  Co,  recovered  the  price  of  the  pipes.  On  rule  for  a 
nonsuit, 

Seld,  that  there  had  been  no  acceptance  to  complete  a  sale  and  delivery;  that 
extrinsic  evidence  to  identify  any  particular  pipes  as  those  bargained  and  sold  under 
the  correspondence  could  not  be  given ;  and  that  as  the  correspondence  alone  did  not 
identify  any  particular  pipes  it  did  not  constitute  a  memorandum  in  writing  of  the 
contract  sumdent  within  the  Statute  of  Frauds. 


CASES  AT  LAW.  67 

"  82  King-Btreet,  1864. 

"  4th  March,  1864. 
"  Messrs.  Sunt  ^  Opie,  Ballarat. 
"  Gentlemen, 

"  Referring  to  onr  conyersation  of  yesterday,  we  will  supply  you 
with  the  quantity  of  10|  pipes  you  require  at  14f.  per  cwt.  net  cash,  or 
at  14(.  6(2.  per  cwt.  hy  acceptance  at  three  months;  delivered  at  the 
station. 

"  Tours,  Ac, 

**  WiLKiE,  Weish  &  CJo." 

•'Ballarat,  ' 

"  15th  March,  1864. 
"  Messrs.  Wilkie,  WeUh  S(  Co. 
"  Be  pleased  to  forward  us  nine  lengths  of  the  lOf  pipes  hy  early 
train,  at  14f .  per  cwt.,  and  we  will  forward  you  our  cheque  for  the 
unount  on  recdpt. 

*•  Tours,  Ac. 

"  HTTirr  &  Opib.'* 


"  16th  March,  1864. 
"  Messrs.  Hunt  ^  Opie. 
"  In  answer  to  your  note  of  yesterday,  when  you  made  inquiries  as 
to  the  supply  of  the  pipes,  you  particularly  requested  to  have  it  hy  return 
of  post  We  having  done  so,  also  expected  to  have  your  answer  of 
acceptance  hy  the  same  time,  or  within  a  reasonahle  time.  But  more 
than  a  week  having  elapsed,  we  cancelled  our  offer,  and,  acting  upon 
advices  from  England,  we  cannot  offer  our  pumps  under  £16  per  ton, 
at  which  price  we  are  ready  to  deliver. 

**  Tours,  &c., 

'•  WiLKH,  Wbish  &  Co." 

''  19th  March,  1864. 
*'  To  Messrs.  WUlkie,  WeUh  S(  Co. 
**  We  are  in  receipt  of  yours  of  the  16th.    Be  pleased  to  forward  the 
pipes  hy  first  train,  at  £16  per  ton,  forwarding  invoice  in  due  course. 

«*  Hu»T  &  OviE." 


«  22nd  March,  1864. 
"  To  Messrs.  Sunt  ^  Opie. 
"  In  answer  to  your  note,  19th  instant,  we  have,  yesterday,  forwarded 
to  Victorian  Ballway  the  nine  pipes  you  have  purchased;  invoice — an 
average  of  8  cwt.  0  qr.  3  Ih.,  which  we  hope  you  will  safely  receive. 
We  will  remark  that  the  pirice  is  understood  to  he  net  cash  amount 
of  invoice,  £57  16*. 

"  WiLXiB,  Wjbmh  &  Co." 
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«  To  MessTB.  Wilkie,  Welsh  ^  Co. 
"  The  pipes  you  have  sent  are  useless  to  us,  not  being  the  weight 
stated  to  our  Mr.  Hunt,  and  unless  you  can  send  them  of  that  weight, 
about  ten  and  a  half  cwt.,  we  shall  be  obliged  to  cast  them  after  alL 
The  pipes  are  lying  at  the  station  to  your  order. 

"  Hunt  &  Opdl" 

An  electric  telegram  of  the  same  purport  from  Sunt  if 
Opih  to  Wilkie,  Welsh  Sf  Cfo,,  had  preceded  on  the  24th  the 
above  letter  of  the  24th. 

"  24th  March,  1864. 
<'  To  Mesan.  Sunt  ^  Qpie. 
"  In  answer  to  your  telegram  we  believe  you  to  be  laboring  under  a 
mistake  in  stating  the  pipes  you  purchased  were  over  10  cwt.    We 
never  had  in  our  consignment  pipes  of  that  or  near  that  weight.    We 
informed  your  Mr.  Swd  that  the  weight  (total)  of  over  10}  pipe* 
invoice  was  of  40  pumps  10  tons  1  cwt.  to  8  cwt.  6  qrs.  3  lbs.  average         j 
each;  and  of  12},  total  40  pumps,  22  tons,  2  qrs.  2  cwt.  to  11  cwt         ] 
11  lbs.  avenge.    On  looking  also  in  our  old  invdoes,  we  all  find  that 
10}  pipes  average  from  8  cwt.  to  8}  cwt.    Therefore,  as  we  have  not  m 
stock  pipes  of  sudi  weight  as  you  mention,  we  could  not  either  offer 
them  to  yon  for  sale  or  you  to  purchase  them  from  us.    We  thereibre 
insist  that  the  pipes  which  we  have  sent  you  are  those  you  purchased, 
and  you  have  examined  before  purchase.    In  the  expectation  you  will 
find  we  are  correct, 

•*  We  remain,  &c., 

««  WiiKiB,  Wbish  &  Co.* 

It  was  contended  for  Defendants  that  there  was  nothing 
in  the  correspondence  itself,  without  extrinsic  evidence,  to 
identify  any  pipes  as  sold ;  and  that  extrinsic  evidence  for 
such  a  purpose  was  not  admissihle. 

Verdict  for  the  Plaintiff,  with  leave  on  these  points  to 
move  to  enter  a  nonsuit. 

A  rule  nui  had  been  obtained. 

Ireland,  Q.  C,  and  Fellows,  for  the  rule. 

Dawson  and  Harris  for  the  verdict. 


I 
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The  authorities  cited  were  Bailey  v.  Sweeting  (h),  lAck-  ^  ^!^^ 
lofnmo  V.  Mason  (c),  Brians  v.  Nix  (d),  Qillet  v.  Hill  (c), 
Camphell  v.  Mersey  Dochs^  Company  (/*),  Furlay  v. 
Bates  (^),  Waite  f>.  Baker  (A),  Alexander  v.  Gardner  (J), 
Wiyram  on  Extrinsic  Evidence  (k),  Carroll  v,  Cowell  (I), 
Shortrede  <?.  Cheek  (m),  Bateman  v.  Bhillips  (n),  Starkie  on 
Ev.  (o),  Johnson  v,  Bodgson  (p),  lancer  v.  Cooper  (q), 
Macdonald  v.  Longhottom  (r),  and  Mwnford  v.  Gatton  («). 

Stawbll,  C.  J. — ^To  hold  this  contract  sufficient  within 
the  Statute  of  Erauds  would  in  fact  be  to  admit  the  very 
eyils  which  by  that  Statute  it  was  intended  to  prevent. 
The  identity  of  these  pipes  was  the  very  matter  about  which 
they  were  contracting,  and  the  very  matter  now  in  difference 
between  them ;  and  to  allow  parol  evidence  of  that  would 
in  such  contracts  be  dispensing  with  the  statute  altogether. 
If  the  letters  had  said  "  the  pipes  I  saw,"  or  "  the  pipes 
in  your  store,"  or  anything  of  that  sort,  parol  evidence 
would  be  admissible  to  shew  what  pipes  were  seen  or  were 
in  the  store:  Such  a  phrase  would  be  but  a  circuitous 
description.  But  here  there  was  no  description  at  all — 
simply  the  words, ''  the  pipes  "  throughout. 

We  are  of  opinion  that  there  was  no  contract  under  the 
statute  and  no  acceptance. 

Bule  absolute  for  nonsuit. 


(ft)  80  li.  J.,  C.  P.,  160.  (0  1  Jebb  &  Symes,  43. 

(c)  1  S.  L.  C,  611.  (m)  1  A.  &  E.,  57. 

((Q  4  M.  &  W.,  776.  («)  16  East.,  272. 
(c)  2  Cr.  A  M.,  630.                        *   (o)  p.  678. 

if)  14  C;  B.,  N.  S.,  112.  {p)  2  M.  &  W.,  663. 

(g)  83  L.  J.,  Ex.,  43.  Gr)  1  Q.  B.,  424. 

(A)  2  Ex.,  1.  (r)  1  EU.  &  EIL,  078. 

0)  1  Bing.,  N.  C,  671.  (#)  7  C.  B.,  N.  S.,  805. 
(it)  EcL,  1858,  Proposition  Y., 
p.  65.  • 

W.W.*a'b.  vol.1. — LAW.  < 
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^3^  THE  BANK  OF  AUSTRALASIA  v.  ERWIK 

July  5.  ^ 

A  bill  drawn     -^^N  action  by  the  endorsees  of  a  bill  of  exchange  against 

on  E.  for  £60   the  acceptor.     The  defence  was  that,  when  the  Defendant 

on  a  pnnted 

form  was  accepted  the  bill,  it  was  a  bill  for  £60  16*.  id.^  and  that 

wf  te^  ^^^  acceptance  and  before  deUvery  to  the  drawer  it  was 

e:s  sight  was  fraudulently  altered  by  him,  or  with  his  consent,  to  a  bill 

::;'^\ll  for  £160  16..  4A 

sum  of  £60  I 

written  in  ^  ^*  ^^  *^^  *^^  j^"7  ^luid  that  the  bill  was  fraudulently 

writing  and      altered,  as  pleaded  by  the  Defendant,  and  without  his 

in  figures  on 

the  bill.    He    knowledge  or  consent,  but  that  the  Defendant  had  con- 

for  £60^  After  *"^^*®^  ^  *^®  ir2k\idi  by  negligently  accepting  the  bill  in 

JE/8  accept-      such  a  form  as  to  make  the  fraud  perfectly  easy. 

ance  the 

drawer,  or  | 

some  person  The  bill  had  been  drawn  on  a  printed  skeleton  form  of        j 

sent,  inserted    ^^®  usual  sort,  having  a  line  or  band  shaded  differently         i 

before  the         fi-om  the  rest  of  the  bill  on  which  to  write  at  length  the         | 
word  "sixty"  ^  ^  ,  ,  ^   ,  ,  • 

the  words         sum  of  money  drawn  and  accepted  for,  and  having  at  the 

Md  »  and"^^  extreme  left  hand  end  of  the  shaded  band  the  capital  letter 

before  the  £.      As  originally  drawn,  the  words  and  figures  "siity 

the^fi^re  "1 "  "  pounds  16*.  4<^."  were  written  some  distance  from  the 

thus  changing  capital  £,  leaving  a  blank  space  exactly  sufficient  to  contain 

for  £160.  t^®  ^^^  words  which  the  jury  found  to  have  been  afterwardB 

This  frand  fraudulently  inserted.     The  acceptor's  sight  had  been  weak 
was  rendered  i.  ^ 
perfectly  easy  and  bad,  and  he  had  relied  on  the  drawer  for  the  correct- 
by  the  man-  ^^^  ^f  ^y^^  f^j^  j^^  ^\nc\i  the  bill  was  drawn.     The  amount 
ner  m  which 
the  words  and  in  figures  had  also  been  written  so  that  an  additional  figure 

aniwmt°origi-    ^  ^^  easUy    inserted   between  the  £   and  the  figures 

nally  written     60  16*.  4(/. 

were  filled  in. 

The  bill,  as 

fraudulently 

altered,  was  endorsed  and  delivered  to  the  Bank  of  A,,  who  had  no  notice  of  the  fraud. 

In  an  action  by  the  bank  on  the  altered  bill  for  £160,  there  was  a  verdict  for  the 

Plaintiff.     On  rule  niti,  obtained  by  the  Defendant,  to  set  aside  the  verdict, 

Reld,  that  E.^  by  his  negligent  codtiuct,  must  be  deemed  to  have  made  the  diawer 
his  agent  to  alt^  the  bill ;  and  that  the  verdict  must  stand. 
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The  verdict  was  for  the  Flamtiffs,  but  leave  was  given  to         1864. 
move  the  Court.  Baitk  ov 

AUSTSAIiASIA 

A  rule  ndsi  was  obtained  accordingly.  Ebwin. 

Maeha^,  Wood,  and  JECarris  for  the  rule ;  Ireland,  Q.  C, 
and  Fellows  shewed  cause. 

The  authorites  cited  were: — Burchfield  v,  Jfoore  (t), 
Matter  v.  Miller  (u),  Chote  v.  Miller  (w),  BoherU  v. 
Tucker  (a?),  Awde  v,  Dixon  (y),  Clarke  v,  Coek  (z),  Ingham 
V,  Primrose  (a),  Montagu  v.  Perkins  (ft),  and  Towng  v, 
Qrote  (e). 

Stawbll,  C.  J. — ^The  facts  of  this  case  were  singular. 
[His  Honor  recited  the  facts  as  above.]  The  jury  have 
found  that  the  drawer,  or,  if  not  the  drawer  himself^ 
Bome  person  with  his  consent,  as  the  bill  never  left 
liis  hand  until  it  came  to  the  bank,  filled  up  the  blank  lefb 
before  the  words  and  figures  sixty  pounds  so  as  to  make  it 
aa  acceptance  for  £160;  that  in  that  condition  it  was 
taken  to  the  bank,  and  that  it  was  discounted  by  them  as 
an  acceptance  for  the  larger  sum  under  circumstances  not 
calculated  to  raise  the  slightest  suspicion  that  the  bill  had 
been  tampered  with  after  acceptance.  The  question  now  * 
is  whether  the  bank  can  recover  under  those  circum- 
stances. It  is  contended  for  the  Defendant  that — ^having 
accepted  the  biU  and  delivered  it  over  as  a  complete 
document,  and  the  alteration  of  it  having  been  made 
without  his  knowledge  or  consent,  there  can  be  no  presump- 
tion of  agency  or  authority  to  make  the  alteration,  and  that 
be  is  therefore  not  liable,  although  it  is  admitted  that  if  this 


(0  8  En.  &  BL,  688.  (z)  4  East.,  57. 

(v)  1  S.  L.  C,  458.  (a)  7  C.  B.,  82. 

(»)  4  Bing.,  253.  (ft)  22  L.  J.,  N.S.,  C.  P.,  187. 

(«)  16  a  B.,  560.  (c)  4  BiDg.,  258. 

(y)  6  Ex.,  869. 

O  ^ 


1^ 
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1864.  had  been  the  case  of  a  cheque,  and  not  that  of  an  aocept- 
BAifK  07  ance,  he  would  be  liable.  I  confess  that  I  can  see  no  sound 
AUBTRA.LASIA  distinction  between  the  two  cases.  The  principle  involved 
Ebwik.  in  both  is  simply  one  of  agency.  If  there  are  two  innocent 
persons,  the  acceptor  and  the  holder  of  a  bill — ^the  present 
Defendant  and  the  Plaintiffs — one  of  whom  must  suffer,  and 
the  question  is  which  of  them  it  is  to  be;  the  law  says 
that  the  person  who  has  facilitated  the  fraud  shall  bear 
the  injuries  resulting  from  it.  By  facilitating  this  addition 
he  has  prevented  himself  from  denying — ^he  is  in  effect 
estopped  from  denying — ^that  he  made  the  person  who 
made  it  his  agent  for  the  purpose  of  making  it.  In  Young 
V.  Grote  the  customer  appointed  his  wife  his  agent — she 
appointed  a  clerk  her  agent  to  fill  up  a  blank  cheque  for  a 
certain  sum — ^under  ordinary  circumstances  the  clerk  was 
not  and  could  not  have  been  deemed  an  agent  to  bind  the 
wife  for  the  larger  sum.  He  had  exceeded  his  authority — 
still  less  could  he  be  the  agent  of  the  husband — delegaim 
non  potest  delegare  ;  yet  the  customer  is  held  liable  for  the 
fuU  amount.  "By  signing  the  cheque  in  blank  he  had 
"  given  authority  to  any  person  in  whose  hands  it  was  to  fill 
"  it  up  in  whatever  way  the  blank  permitted."  So  here  the 
acceptor  left  a  blank.  The  finding  of  the  jury  renders  his 
intention  in  so  doing  immaterial — ^having  left  that  blank  he 
cannot  now  be  permitted  to  deny  that  he  constituted  the 
drawer  or  other  person  his  agent  to  fill  it  up.  The  principle 
of  Young  v,  Orote  governs  the  present  case.  It  may  be  a 
hard  case  on  the  Defendant,  because  on  his  part  it  was  not 
an  intentional  or  willing  neglect — though  certainly  it  would 
have  been  more  prudent  for  him  to  have  said  that  he  could 
not  see,  and  to  have  asked  another  person  to  read  it  over 
that  he  might  judge  if  it  were  correct.  But  we  cannot 
infringe  a  broad  principle  of  law  to  meet  the  hardship  of 
this  particular  case.  The  case  of  Orr  v.  Dickson  was  between 
the  immediate  parties  to  the  document.  As  between  such 
parties,  the  same  or  similar  facts,  as  in  the  present  case, 
would  no  doubt  be  a  perfectly  good  defence. 
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Babbt,  J. — ^I  confess  that  I  was  much  pressed  by  the         ^®^ 
distinction  at  first  drawn  by  counsel  between  acceptances       Bank  op 
and  cheques ;  but  I  find  that  such  a  distinction  cannot  be   -^^stralabia 
maintained  after  the  judgment  given  in  the  case  of  Bv/rchfield       EBwnr. 
V,  Moore  cited ;  and  that  instruments  such  as  this,  when  once 
launched  into  circulation,  and  becoming  part  of  what  has 
been  called  the  mercantile  currency  of  the  ^country,  must, 
notwithstanding  such  circumstances  as  the  jury  have  found 
in  this  case,  be  regarded  as  entitled  to  respect  in  the 
hands  of  bond  fide  holders  for  value.    [His  Honor  read  a 
passage  from  the  case  of   Bwrc^field  v,  Moore,"]      The 
distinction  between  acceptances  and  cheques  is  not  there- . 
fore  regarded  as  entitled  to  the  weight  which  I  was  inclined 
to  give  to  it.     It  is  distinctly  recognized  that  the  same 
principle  is  applicable  to  both  classes  of  instruments  in  the 
hands  of  a  honAfide  holder  when  once  launched,  and  coming 
to  his  hands  as  the  present  bill  came  into  the  hands  of  the 
Plaintiffs. 

WnxiAMS,  J. — ^When  the  acceptor,  by  his  neglect, 
fiunlitates  fraud  on  other  innocent  persons  guilty  of  no 
neglect,  it  is  he,  and  not  they,  who  must  abide  the  conse- 
quences of  the  fraud. 

B,ule  nisi  discharged. 


NOTB. — See,  however.  Lea  o.  Graham,  before  the  Supreme  Ckmrt  of 
New  South  Walei,  reported  in  1  WUkinaon  and  Owen,  288.— En. 
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1864. 

July  5. 

C  and  T.  en- 
tered a  lioens' 
ed  hotel  in 
Melbourne  to 
drink.     P., 
the  landloid, 
ordered  the 
barmaid  not 
to  serve  C, 
and  he  was 
not  served. 


PEACHMENT,  Appillaot,  v.  CONLON,  EBSPOimMrr. 

1^  ASE  for  the  opinion  of  the  Supreme  Court,  stated  under 
the  Act,  No.  169,  by  the  Police  Magistrate  in  Petty  Sessions, 


at  Melbourne. 


Feachment  tell  the  barmaid  not  to  serve  him.     Terfer  asked 
if  he  could  be  served,  and  the  barmaid  assented.     Oanhm 


The  facts  and  grounds  of  the  appeal  were  stated  as 
follows: — On  Saturday,  2nd  April,  1864,  Oonlon  went  into  the 
Appellant's  licensed  hotel  in  Bourke-street,  known  as  "  Mar- 

^in?b^  ^  ^®    ton's  Hotel,"  with  Teefer,  whom  he  had  invited  to  take  a  glass 

served,  and       of  wine.     The  barmaid  refused  to  serve  Oonlon^  who  heard 

was  answered 

"Yes."     a 

poured  out 

self ^put  down  *^®^  pouTcd  out  a  glass  of  sherry  for  himself,  put  down  a 

a  shilling,  and  shilling  in  payment,  and  was  going  to  drink  the  sherry, 

drink,  when      when  PeachmerU  seized  him  by  the  collar,  threw  him  on  the 

P.,  the  land-     ground,  and  there  kicked  and  iU-used  him.     He  was  after- 
lord,  assaulted   °  .  i      ^      ,  , 
him  violently,    wards  thrown  out  into  the  street  by  Feachment  s  servants. 

him  fr^^h      Feachmenfs  counsel  put  questions  to  Gonlan,  and  tendered 

bar.    C,  sum-  letters  alleged  to  have  been  written  by  him,  with  a  view  to 

the  mitigation  of  damages,  to  shew  that  Oonlon  had  had 


before  justices 
for  the  as- 
sault.   At  the 
hearing,  P.'# 
counsel  offered 
evidence  in 
mitigation  of 


criminal  intercourse  with  Feachmenfs  wife;   that   Conlon 

and  Feodhmeni  had  had  a  previous  dispute  in  consequence, 

and  that   Oonlon  had  been  cautioned  not  to  go  on  the 

defendant's  premises.     It  was  admitted  that  Feachment's 

c'had^-^*    wife,  immediately  after  this  assault,  shewed  Oonlon  into  a 

bedroom  for  the  purpose  of  washing  the  blood  from  his 

face.     It  was  contended  for  Feachment  that  the  magistrate 

should  require  Oonlon  to  answer  the  questions  put,  and 

admit  the  evidence  tendered  as  above.    The  magistrate  was 
£5  as  damages, 

with  £1  3#.  6d,  costs.     On  appeal,  when  it  was  conceded  for  Respoiident  that  the 
evidence  was  improperly  rejected, 

JECeld,  that  the  decision  of  the  justices  in  rejecting  evidence  which,  if  admitted,  might 
have  left  the  ultimate  decision  of  the  case  the  same,  was  not  such  a  "  determination  " 
of  the  matter  before  the  justices  as  was  contemplated  by  the  Act  Ko.  169,  sec.  11, 
giving  the  right  of  appeal ;  that  there  was  therefore  no  appeal  in  the  present  case ;  and 
ihit  the  Court  could  not  go  into  the  appeal  case  at  all. 


C,  had  se- 
duced P.'# 
wife.  The 
Justices  re- 
jected the 
evidence,  and 
awarded  C. 
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of  opinion  that  the  evidence  was  inadmissible.     He  rejected         ^^^' 
the  evidence,  and  awarded  Conlon   £5  as  damages,  with 
£1  3«.  6d.  for  his  costs. 

IhUaws,  for  the  Respondent,  began : — ^This  appeal  must 
be  dismissed,  because  conceding  that  the  evidence  was  im- 
properly rejected,  yet  the  "  determination,"  that  is  to  say 
the  decision,  one  way  or  other  between  the  parties,  might 
have  been  the  same  if  the  evidence  had  been  admitted. 
This  Court  does  not  interfere  with  the  discretion  of  a 
magistrate  on  a  mere  question  of  damages.  The  Act 
No.  159,  section  11,  giving  the  right  to  appeal  from  the 
decisions  of  justices,  says : — "  After  the  determination  by  a 
justice  of  any  matter  which  he  has  power  to  determine  in  a 
summary  way  by  any  law  now  or  hereafter  to  be  in  force,  any 
person  who  shall  feel  himself  aggrieved  by  such  determina- 
tion as  being  erroneous  in  point  of  law,  may  apply,"  &c. 
The  word  "  determination  "  here  used  is  a  term  of  art,  and 
means  the  final  decision,  one  way  or  other,  between  the 
parties,  not  the  determination  of  any  question  preliminary 
to  the  hearing,  or  in  the  course  of  the  hearing,  such  as  the 
admissibility  or  inadmissibility  of  evidence.  Such,  too,  is  the 
obvious  meaning  of  the  word  in  this  clause.  Determination 
"  in  any  matter  which  he  has  power  to  determine  in  a  summary 
way,"  can  surely  be  determination  of  the  whole  matter  only, 
not  of  any  part  of  it.  Such,  moreover,  is  the  inference  from 
a  contrast  of  the  words  used  here  with  those  used  in  the 
Act  No.  29,  section  68,  giving  an  appeal  from  the  County 
Court  to  the  Supreme  Court: — "If  either  party  to  any 
cause  holden  under  this  Act  shall  be  dissatisfied  with  the 
determination  or  direction  of  the  said  Court  in  point  of  law, 
or  upon  the  admission  or  rejection  of  evidence,  such  party," 
&c.  A  distinction  is  here  drawn  between  determinations  in 
point  of  law  and  determinations  or  directions  upon  the 
admission  or  rejection  of  evidence.  If  there  be  no  distinc- 
tion, and  the  latter  were  included  in  the  former,  why 
mention  them  in  addition  P    It  was  intended  in  that  Act  to 
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1864.  giye  the  appeal  in  the  latter  cases,  and  they  are  therefore 
mentioned ;  it  was  not  intended  to  give  the  appeal  in  this 
Act,  and  they  are  intentionally  omitted.  If,  indeed,  an 
appeal  were  given  in  every  case  in  which  justices  wrongly 
admitted  or  rejected  evidence,  there  would  be  appeals  from 
every  Court  of  Petty  Sessions,  and  without  number;  so 
that  it  is  unlikely,  a  priori,  that  such  an  appeal  was  intended. 
The  decision  in  this  case  was  not  a  decision  in  point  of  law 
within  the  meaning  of  this  Act.  If  a  justice  says,  "  I  will 
"  not  have  a  particular  fact  proved  at  all,"  and  that  fact,  if 
proved,  would  legally  coerce  him  to  decide  for  the  opposite 
party,  that  is  a  determination  in  point  of  law  such  as  this 
Act  contemplates ;  but  if  he  says  merely,  '*  I  will  not  have 
"  that  fiwjt  proved  in  a  particular  way,"  or  if  he  says,  "  I  will 
"  not  have  a  particular  fact  proved,"  and  the  proof  in  that 
particular  way,  or  the  proof  of  that  particular  fact,  would 
still  leave  him  open  to  the  same  decision ;  in  these  cases 
there  is  no  such  erroneous  determination  as  gives  an  appeal 
under  this  Act.  Sex  v.  Inhabitants  of  Carnarvon  (d),  Bex 
V.  Inhabitants  of  Cambridgeshire  (e),  Bex  v.  Inhabitants  of 
Monmouthshire  (f), 

Aspinall  for  the  Appellant. — Is  it  conceded  that  this 
evidence  was  wrongly  admitted  ? — IJElelloios, — ^Yes.] — ^The 
Justice  in  Petty  Sessions  has  a  sort  of  double  function, 
sitting  both  as  Judge  on  the  law  and  as  jury  on  the 
fiuHis.  He  in  a  manner  directs  himself  as  to  the  law, 
and  then,  in  obedience  to  such  direction  as  Judge  in 
reference  to  the  law,  he  finds  his  verdict  on  the  facts  as 
a  jury.  If^  therefore,  he  wrongly  directs  himself  in  law,  it 
is  a  determination  in  point  of  law.  If  there  had  been 
assessors  here,  and  he  had  rejected  this  evidence;  or  if^ 
after  it  had  irregularly  got  before  them,  he  had  directed 
them  that  it  was  no  evidence  on  which  they  could  base 
their  finding  on  the  facts,  then  such  direction  would  surely 

(<Q  4  B.  &  Aid.,  86.  (e)  1  Dowl.  &  Ry.,  225. 

(/)  4  B.  &  C,  844. 
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have  been  a  determinatioii  in  point  of  law.  Again,  how  is  ^  l^j^ 
it  possible  here  to  say  which  part  of  the  "  determination*'  is 
on  point  of  law  and  which  on  point  of  hct  ?  You  can- 
not separate  the  question  of  the  amount  of  the  damages 
from  the  question  of  whether  the  decision  is  to  be  one 
way  or»the  other?  Ton  cannot  decide  for  the  Plain- 
tiff without  giving  him  some  damages,  however  small. 
At  what  point  are  you  to  say  the  question  of  principle 
ends,  and  the  question  of  the  mere  degree  of  damages 
begins?  Again,  if  the  case  be  clear  as  to  principle 
for  If.,  and  dear  as  to  degree  for  £19  Ids,  (the  largest 
amomit  permissible  to  inflict  being  £20),  how  is  it  possible 
to  say  all  the  "  determination  "  is  exhausted  in  the  Is.,  and 
none  of  it  required  for,  or  applicable  to,  the  £19  19«.  ? 
Bat  the  other  side  say  that  there  is  no  "  determination  "  as 
to  the  £19  Ids.,  and  that,  therefore,  this  Court  cannot 
interfere.  Surely,  in  finding  as  he  did  on  the  facts,  and  as 
to  damages,  he  must  be  regarded  as  so  finding,  because  he 
felt  bound  to  exclude  all  the  evidence  in  mitigation  as  to 
adultery  and  provocation.  But  he  felt  so  bound  under  an 
error  in  point  of  law.  The  damages  he  gave  were  the 
necessary  consequence  of  that  determination.  Thus  the 
damages  are  necessarily  included  in  his  "  determination," 
and  his  determination  cannot  be  regarded  as  leaving  them 
oat.  In  this  view,  his  erroneous  and  injurious  decision  is  a 
matter  from  which  the  Act  certainly  intends  and  says  that 
we  should  have  an  appeal. 

Mackay,  as  am.  cur,,  handed  up  Cormoall  v.  Saunders  (^). 

Cur.  adv.  vult. 


Stawbil,  C.  J. — ^This  was  a  case  in  the  form  of  an       July^. 
appefd  from  magistrates.     [His  Honor  read  the  case  as 

(^)  82  L.  J.,  Mag.  Gas.,  6. 
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1864.  stated  substantially  above,]  It  was  conceded  on  the  argu- 
Pbaohkent  nient  that  the  evidence  was  improperly  rejected ;  bnt  con-  j 
Coi^  tended  on  behalf  of  the  Respondent,  the  complainant  below, 
that  the  decision  of  the  magistrate  in  so  rejecting  the  evi. 
dence,  however  wrong,  was  not  such  a  determination  within 
the  Act  No.  159,  under  which  this  appeal  is  brought,  as  that 
we  can  now  entertain  an  objection  to  it ;  that  ab  the  point 
decided  did  not  affect  the  decision  of  the  magistrate  one  way 
or  the  other  between  the  parties,  and  as,  in  fact,  a  decision 
might,  and  indeed  would,  have  been  given  in  fstvor  of  the  I 
Respondent,  though  possibly  for  less  damages,  even  if  the  I 
evidence  had  been  admitted,  the  decision  was  not  such  a 
"determination"  of  the  matter  before  the  judge  as  was 
contemplated  in  that  part  of  the  Act  giving  the  right  to 
appeal.  [His  Honor  read  the  Act  No.  159,  sect.  11.] 
Now,  the  words  there,  "  any  party  who  shall  feel  himself 
aggrieved  by  such  determination,"  evidently  mean  aggrieved 
by  the  ultimate  decision  of  the  case,  not  by  a  decision  such 
as  this  in  the  course  of  the  case.  The  object  of  the  Act  is 
to  give  an  easy  and  economical  mode  of  appeal  on  matters 
of  law,  after  the  justices  have  given  their  final  decision. 
I  do  not  think  that  it  was  the  intention  of  the  Legislatm'e 
that  every  case  should  be  brought  before  this  Court  on  appeal, 
on  every  decision,  to  reject  or  admit  evidence  which  might 
go  only  to  affect  the  degree  of  damages,  but  could  not  affect 
the  decision  one  way  or  the  other  between  the  parties.  If 
it  were  otherwise,  the  present  case  might  be  remitted 
for  the  admission  of  this  evidence,  and  yet  a  decision  be 
stiU  given  in  favor  of  the  same  party.  I  think  it  was  not 
intended  to  give  the  right  to  appeal  from  such  a  decision- 
Under  these  circumstances,  there  was  no  determination  from 
which  there  could  be  any  such  appeal  as  the  present. 

Baret,  J. — I  am  of  the  same  opinion.  The  "  determi- 
"  nation"  contemplated  by  the  Act  is  the  ultimate  disposi- 
tion, and  has  no  relation  to  any  interlocutory  decision  given 
in  the  course  of  the  case,  and  before  the  final  judgment. 
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If  it  were  otherwise,  this  right  of  appeal  would,  indeed,  be 
a  hjdra-headed  right  of  appeal.  On  every  decision  on  every 
point  of  evidence  in  the  case,  successive  appeals  might  be 
prosecuted,  while  the  result  of  all  of  them  might  leave 
the  final  determination  of  the  justices  untouched. 

Appeal  dismissed. 


DAVIDSON  ATTD  Othebs,  AppxiiLAirrs,  t>. 
THE  STAWELL  ROAD  BOARD,  EESPOiTDBirTS. 

LAMONT  Aim  Othebs,  Appellants,  v, 
THE  STAWELL  EOAD  BOAED,  Eespokdents. 

CAMPBELL  AND  Othebs,  Appellants,  v. 

THE  STAWELL  EOAD  BOAED,  Ebspokdewts.  •^;'^^- 

July  5. 

bpECIAL  cases  stated  by  the  parties  in  Court  of  General  f'^^  ^^J; 

Sessions  at  Ararat,  on  the  hearing  of  appeals  from  a  rate  and  C.  and 

made  by  the  Stawell  Boad  Board,  by  which  rate  the  Appel-  JJ^tedby  the 

lants  were  assessed  in  respect  of  certain  lands  described  in  ^-  ^<^ 

the  rate.      The    General  Sessions   dismissed  the  appeal,  the  Act  No. 

affirmed  the  rate,  and  stated  these  cases.  }^^\  ^*  i?^' 

'  for  knd.  Each 


to  the  Qeneral  Sessions  on  the  ground  that  their  hind  was  a  "  mine,"  and  exempt  from 
rates  nnder  sec.  181.  Their  appeals  were  dismissed,  and  cases  stated  for  the  Supreme 
Court.  The  hind  held  hy  2>.  and  party  was  held  under  miners'  rights.  On  it  was  a 
gold  mine,  worked  hy  them,  and  hoildings,  and  a  steam-engine  and  machinery  for 
cnuhing  quartz.  They  used  this  machinery  to  crush  the  quartz  raised  from  their  own 
ttid  mine,  and  also  to  crush  quartz  from  other  adjoining  mines,  held  hy  them  under 
miners'  rights,  along  with  other  persons  not  interested  in  the  land  rated.  The  land 
held  hy  C.  and  party  was  held  under  a  lease  from  the  Crown.  On  it  was  a  gold  mine 
worked  by  them,  and  an  engine  and  machinery.  They  used  this  machinery  to  crush 
the  quartz  from  their  own  said  mine,  and  also  to  crush  quartz  from  other  adjoining 
claims  held  hy  them ;  and  also  to  crush  for  reward  the  quartz  of  strangers.  The  land 
held  by  L.  and  party  was  held  by  lease  from  the  Crown.  On  it  there  was  no  gold 
mine,  but  a  steam-engine  and  machinery.  They  used  this  machinery  to  crush  quartz 
from  gold  mines  situated  near,  and  held  under  miners'  rights  by  them  with  other 
persons  not  interested  in  the  land  rated.  In  all  three  cases  it  was  stated  that  the 
qnartz  containing  the  ore  on  being  raised  to  the  surface  was  not  merchantable  nor 
^uoally  sold;  but  that  the  gold  extracted  by  crushing  was  merchantable  on  leaving 
the  machinery.  Seld,  that  in  neither  of  the  three  cases  was  the  land  exempt  from 
rates;  and  appeals  dismissed. 
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^^2^^^  The  fiwste  peculiar  to  each  appeal  were  thtiB  stated: — 

Dayidbok 
Ain>  Othbbb       Jj^  BamdsofCa  case— "The  land  rated  as  aforesaid  was 

V. 

The  Stawbll  "  held  by  the  Appellants  under  miner's  rights,  pursuant  to 
"  *  The  Ghld-fields^  Act^  and  on  such  land  was  a  mine  of 
"  gold  worked  bj  the  Appellants,  and  also  certain  buildings, 
"  under  or  in  which  was  fixed  a  steam  engine  and  machineiy 
"  for  ci:ushing  quartz.  The  Appellants  used  this  machmery 
"  for  raising  and  crushing  the  quartz,  which  they  got  from 
"  their  said  mine,  and  also  for  crushing  quartz,  which  they 
"  obtained  from  other  gold  mines  or  claims  adjoining  and 
"adjacent  thereto,  and  which  mines  were  held  imder 
"miners'  rights  by  the  Appellants  and  other  persons; 
"  the  other  persons  referred  to  having  no  interest  in  the 
"land  rated." 

In  Lamonfa  case — "  The  land  rated  as  aforesaid  was  held 
"  by  the  Appellants  under  a  lease  from  the  Grown,  pursuant 
"  to  the  Act  No.  148,  and  on  such  land  was  erected  certain 
"  buildings  under  or  in  which  was  fixed  a  steam  engine  and 
"  machinery  for  crushing  quartz.  The  Appellants  used  this 
"  machinery  for  crushing  the  quartz  which  they  got  fix)in 
"  gold  mines  situated  near  the  said  land,  and  which  mines 
"were  held  under  miners'  rights  by  the  Appellants  and 
"  other  persons ;  the  other  persons  referred  to  haying  no 
"  interest  in  the  land  rated," 

In  CampbelVB  case — "The  land  rated  as  aforesaid  was 
"  held  by  the  Appellants  under  a  lease  fi^m  the  Crown, 
"  pursuant  to  the  Act  No.  148,  and  on  such  land  was  a 
"  mine  of  gold  worked  by  the  Appellants,  and  also  certain 
"  buildings  under  or  in  which  was  fixed  a  steam-engine  and 
"  machinery  for  crushing  quartz.  The  Appellants  used  this 
"  machinery  for  crushing  the  quartz  which  they  got  from 
"  their  said  mine,  and  also  for  crushing  quartz  which  they 
"  got  frt)m  certain  claims  of  the  Appellants  adjoining  their 
"  leased  land ;  and  when  they  had  no  quartz  of  their  own, 
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"they  employed  their  macliiiiery  in  cruBhing  quartz  for         ^^864. 

"  other  persons,  who  paid  the  Appellants  for  such  cn^shing."      Davimoit 

AKD  Othsbs 

In  each  case  it  was  also  stated : — "  The  quartz  containing  The  Stawell 
"  the  gold  ore  on  being  raised  to  the  surface  is  not  in  a       ^^      ^*^* 
"  marketable  state  as  an  article  of  merchandise,  and  is  not 
"  usually  sold.     The  gold  which  is  extracted  by  the  opera- 
"tion  of  crushing  is  marketable  when  taken  firom  the 
"Appellants'  machinery." 

In  each  case  the  question  stated  for  the  opinion  of  the 
Court  was: — ^**  Whether  the  said  land  is  exempt  from  rating 
"  as  a  '  mine '  within  the  meaning  of  the  Act  No.  176, 
"sec.  181?" 

Billing  for  the  Bespondents. — ^This  engine  is  of  other  use 
than  merely  for  raising  the  mineral  of  the  mine  belonging 
to  the  Appellants.  It  is  even  of  other  use  than  for  crush- 
ing the  mineral  of  the  Appellants  so  raised.  It  is  used  to 
crush  for  other  persons  than  those  interested  in  the  land 
rated.  In  one  case  it  is  used  to  crush  for  strangers  at  a 
profit.  In  these  respects — even  in  the  most  limited  one — 
the  engine  is  not  a  mere  adjunct  to  the  mine.  In  Bea  v. 
The  Overseers  and  Chapel  Wardens  of  Bilston  (A),  the 
engine  was  used  solely  to  drain  the  iron  mine.  The  obser- 
yations  of  each  Judge  shew  that  if  the  engine  had  been 
used  for  any  other  purpose  than  draining  the  mine  it 
would  have  been  rateable.  Mr.  Bainhridge^  in  his  book  on 
mines,  says,  ^'  When  the  ore  or  material  has  been  washed 
''  and  effectually  separated  from  its  native  bed,  and  made 
"^  merchantable,  the  operation  of  mining  is  complete.  The 
"mineral  is  then  ready  for  a  process  of  manufacture,  and 
"  the  property  employed  for  all  subsequent  operations  will 
**  be  liable  to  be  rated  in  the  same  manner  as  any  other 
"  description  of  property  used  in  the  arts  "  (y).    Now,  here 

(A)  5  B.  &  C,  851.  0)  ^d  ed.,  1856«  p.  478. 
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^Jl^^^      the  ore  or  material  was  separated  from  its  native  bed,  and 
Batidboit     the  operation  of  mining  clearly  complete.     The  book  no 
AUD  Othess    doubt  inserts  those  words  "  and  made  merchantable,"  but 
The  Stawxll  there  is  no  authority  cited  for  that  remarkable  qualification ; 
^^      ^^^'  and  the  rational  doctrine  is  clearly  that  stated  in  the  text 
without  the  qualification,  namely,  that  the  material  is  rate* 
able  as  soon  as  the  operation  of  mining  is  completed  by 
effectually  removing  the  ore  from  its  native  bed.     Crushing 
quartz,  containing  gold  mechanically  mixed,  cannot  be  a 
mining  operation  any  more  than  coining  the  gold  when  it  is 
extracted ;  nor  any  more  than  smelting  copper  ore  at  Swan- 
sea in  Wales,  which  has  been  dug  out  of  the  mine  in  South 
Australia  at  the  opposite  side  of  the  globe. 

Mllows  for  the  Appellants. — ^The  book  referred  to  clearly 
requires  the  ore  to  be  merchantable  before  it  is  rateable. 
"  The  Gold-Jields'  Act,'*  in  feet,  defines  the  verb  "to  mine," 
as  including  the  operation  of  crushing  rock  or  stone  for  the 
purpose  of  extracting  the  gold.  Though,  perhaps,  the  Act 
No.  176,  sec.  181,  and  the  Act  No.  82,  are  not  iaparifnateria 
yet  one  j)art  of  the  legislation  of  the  country  about  gold  mines 
may  be  looked  at  to  interpret  another  part  of  the  legislation 
on  the  same  subject.  Could  this  mine,  in  fact,  be  com- 
pletely used  and  enjoyed  without  this  crushing  apparatus  ? 
The  assumption  in  Bex  v.  Bilston,  that  if  the  engine 
had  been  used  for  other  purposes  than  draining  the  mine* 
was  not  necessary  for  the  decision  of  that  case,  it  was  obiter 
dictum,  if  indeed  dictum  at  alL  The  inference  is  rather  the 
other  way,  Purvis  v,  Traill  (k)  was  decided  on  the  express 
words  of  the  Act,  exempting  "  societies  for  the  purpose  of 
"science,  literature,  or  the  fine  arts  exclusively;"  imless 
solely  for  those  purposes  the  exemption  under  the  Act  did 
not  apply.  The  Act  No.  176,  sec.  181,  does  not  say  that 
the  exemption  is  to  operate  in  the  case  of  mines,  only  when 
the  land  is  a  mine  exclusively.    The  word  "exclusively" 

(k)  8  Bx.,  844. 
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I  seemfl  to  be  limited  to  the  words  following  "mines,"  viz. —  \}^^t^ 
I  •  to  hospitals,  benevolent  asylums,  and  buildings  used  exdu-  Datidsov 
}         melj  for  public  or  cbaritable  purposes.     A  mine  has  no    ^^^  Otbjsss 

i         comiexion  with  charitable  purposes.  The  Stawbll 

[  Road  Boasd. 

f 

Billing,  in  reply. — Only  such  machinery  is  exempt  as  is  a 

necessary  adjunct  to  this  mine,  and  for  strictly  mining  pur- 
poses, and  it  is  rateable  if  used  otherwise  than  as  an  adjunct 
to  this  particular  mine,  or  for  other  than  strictly  mining 
purposes  in  reference  to  this  mine. 

Our,  adv,  vidt 


Stawbll,  C.  J. — ^The  substantial  question,  common  to  all  •^•^  5* 
these  cases  was,  whether  certain  quartz-crushing  machinery 
was  so  far  an  adjunct  to  and  part  of  a  mine  as  to  be  exempt 
from  rates  under  the  Act  No.  176,  sec.  181.  We  are  of 
opinion  that  the  word  "  mines"  includes  every  fair  adjunct 
to  the  mine,  and  that  adjuncts  include  not  only  machinery 
for  the  purpose  of  moving  the  earth  to  the  surface,  but  also 
machinery  necessary  for  making  it  into  a  marketable  state. 
But  we  think  it  includes  nothing  beyond  that,  and  certainly 
not  machinery  used  for  crushing  other  ore  brought  from 
other  mines  of  the  Appellants,  or  other  ore  belonging  to 
strangers.  In  two  of  these  cases  the  machinery  was  used 
for  both  those  purposes,  and  so  far  could  not  be  regarded  as 
necessary  adjuncts  to  the  mine  on  the  land  rated.  The 
questions  in  all  the  cases  are  resolvable  into  the  single 
question  whether  the  engine  was  simply  an  adjunct  to  the 
mine  on  the  land  rated.  If  it  were  not  so,  the  land  was 
rateable.  I  think  that  such  was  the  case  here,  and  that  all 
the  appeals  must  be  dismissed. 

Babbt,  J. — ^All  machinery  on  the  surface  of  the  land 
used  for  purposes  strictly  subservient  to  the  working  of  the 
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1864.  inijie  shotild  be  regarded  as  part  of  the  mine,  within  the 
Davidson  exemption  from  rates.  Machinery  for  removing  materials 
AND  Others  fj^^  ^]^q  bottom  of  the  mine  to  the  top,  for  ventilating  the 
Ths  Stawell  mine,  for  making  and  sending  down  gas  to  light  it,  for  com- 
OAD  OABD.  in^uii(»ating  by  signals,  and  for  all  other  purposes  ancillary 
to  the  object  of  obtaining  the  mineral  from  the  mine,  should 
be  regarded  as  of  a  different  class  from  that  which  may  or 
may  not  be  used  in  doing  work  on  the  spot.  The  mere 
operation  of  separating  the  metal  from  the  ore  may  or  may 
not  be  performed  near  the  mine  or  at  the  other  side  of  the 
globe.  To  bring  the  machinery  on  the  sur&ce  of  the  land 
within  the  exception,  it  should  be  as  much  a  tool  used  for 
this  latter  purpose,  or  instrument,  more  or  less  complicated, 
for  separating  the  ore  from  the  rock  or  clay,  as  is  any  other 
description  of  tool  or  instrument  used  in  the  mine  itself  for 
the  purpose  of  mining.  All  machinery,  to  be  exempted, 
must  have  the  character  of  being  used  for  the  purpose  of 
extracting  the  mineral  from  the  mine,  or  extracting  the 
metal  from  that  mineral ;  and  not  of  extracting  metal  from 
mineral  for  other  persons  working  other  mines  not  comiected 
with  that  in  question. 

AgpedU  dismiued. 
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COEIO  EOAIJ  BOARD,  AppEtiAiras  v.   GALLETLT,        1864. 


Bespokbent. 


C 


June  2-i. 
July  5. 


ASE  for  the  opinion  of  the  Supreme  Court,  stated 
under  the  Act  No.  159,  by  the  Police  Magistrate  and  Jus- 
tices sitting  in  Petty  Sessions  at  Geelong. 


G,  appealed 
to  Justices 
under  the  At!t 
No.  176,  aei\ 
199,  again  et  ^ 
road  rate.  Tl^e 
FelloiM,  for  the  Appellants,  pointed  out  that  there  was   CJRoad Board 

an  original  case  and  a  supplemental  one,  and  that  the  latter  befoi^th^^  ^ 

was  not  stated  till  after  the  time  limited  by  the  Act  (No.  Justices)  o!)- 
irAN  ^«  jectedthat 

159),  sec.  12.  the  notice  of 

appeal  spet*!- 
fied  no  day  of 
Wood, — If  the  objection  is  insisted  on  and  held  good  it  hearing.    The 

will  only  result  in  this  Court  having  to  send  back  the  origi-  ^^d^^hi^t 
nal  case  to  have  it  re-stated,  with  the  matters  added  which  the  rate,  but 
are  in  the  supplemental  one.  l&Tl,? 

opportunity 
of  giving  ft 
fresh  notice 
specifying  a 
day.    A  fireflh 
notice  wo^ 
given,  specify- 
ing a  day. 
GalUily  had  appealed  to  the  Justices  under  the  Act  No.   On  that  dny 

176,  sec.  199,  against  a  road  rate,  on  the  ground  that  it  was  appewed  ^^^ 
unequal  and  unfair.  The  Carlo  Bead  Board,  the  Eespondents  again,  and  t  he 

before  the  Justices,  objected  that  the  notice  of  appeal  was  raised  the 

further  oh- 
jection  that  the  appeal  had  then  by  the  adjournment  become  too  late.    The  Justice 
aeard  the  appeal  and  decided  against  the  rate.    The  C.  EocuL  Board  appealed  to  the 
Supreme  Court,  and  relied  there  not  only  on  the  two  objections  above-named  but  on 
mother  objection  to  the  notice,  not  taken  at  all  before. 

Held,  that  at  the  adjourned  hearing  the  Respondents  waived  the  first  objection,  ^x\A 
were  estopped  from  taking  the  second ;  and  that  on  the  present  hearing  the  third  could 
not  he  taken. 

Semble  that  a  notice  of  appeal  to  Justices  in  Petty  Sessions  firom  a  road  rate  under 
the  Act  No.  176,  sec.  199,  shoald  name  a  day  for  the  hearing,  and  the  hearing  may  be 
the  first  day  after  such  day  named,  on  which  the  Justices  actually  sit  in  Petty  Sessions. 

Semble  that  a  notice  of  appeal  to  Justices  in  Petty  Sessions  firom  a  road  rate  should 
on  the  face  of  it  shew  that  the  person  appealing  against  the  rate  is  a  party  aggricn  ed 
thereby  within  the  meaning  of  the  Act  No.  176,  sec.  199;  and  that  if  the  notice 
describe  such  person  as  the  "  owner  or  lessee  "  and  not  as  the  "  occupant "  of  the  laud, 
he  will  not  appear  to  be  a  party  aggrieved  within  the  Act. 

W.  W.  k  A*B.  VOL.  I. — LAW.  H 


Fellows, — ^I  don't  object  to  both  being  heard  by  consent. 
Stawell,  C.  J. — ^We  will  hear  both  as  one  by  consent. 
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1864.  iiQt  given  in  time.  A  notice  had  been  originally  given  which 
CoBio  Road  fixed  no  date  for  the  hearing.  At  the  hearing  the  objection 
wag  made  that  the  notice  had  no  date.  The  magistrates 
adjourned  to  allow  of  the  giving  of  another  notice  with  a 
date  for  the  hearing.  A  second  notice  with  a  date  for  hear- 
ing was  given.  At  this  day  the  Appellant  attended  sod 
took  part  in  the  proceedings.  The  second  notice  was  objected 
to  on  the  ground  that  it  was  too  late — more  than  a  month 
after  the  rate.  The  first  notice  had  been  within  the  month. 
The  magistrates  entertained  the  appeal,  and  decided  agtunst 
the  rate.  They  stated  this  case  (original  and  supplemental) 
on  the  appeal  of  the  Board. 


Wood,  for  the  Respondent,  having  to  support  the  decislan 
below,  began : — ^The  second  objection,  as  to  time,  was  not 
made  below.  But  it  is  now  objected  both  that  the  original 
notice  was  wrong  in  form,  and  that  the  second  notice  was 
not  in  time.  As  to  the  first  objection,  it  was  impossible 
that  any  date  should  be  inserted  in  the  notice  of  appeal, 
because  there  is  no  regular  day  for  the  holding  of  petty 
sessions.  Justices  in  petty  sessions  hold  their  sittings  when 
and  where  they  please,  and  the  parties  can  neither  prerent 
their  sitting  before  the  day  fijced  and  calling  on  either  party 
present  to  go  on  ;  nor  compel  them  to  sit  on  the  day,  or  on 
any  day  after  the  day,  fixed ;  nor  prevent  them  from  sitting 
on  any  day  after  that  fixed  when  the  appellants  are  not 
present  but  the  respondents  are.  It  is  because  of  this 
uncertainty  that  the  notice  is  not  required  to  be  given  at 
''the  next  sessions,"  as  is  required  in  sec.  200,  giving  an 
appeal  from  petty  sessions  to  general  sessions.  The  sittings 
of  general  sessions  are  at  fixed  known  dates,  and  the  notice 
can  be  given  for  those  days ;  the  days  of  the  sittings  of 
petty  sessions  are  unknown,  and  the  notice  cannot  name 
them.  As  to  the  inconvenience  of  causing  parties  to  attend 
de  die  in  diem  till  the  case  is  heard,  it  will  occur  equally 
whether  a  date  is  named  or  not,  if  the  date  be  one  on  which 
the  parties  have  no  power  to  insist  that  the  appeal  be  heard. 
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[Stawell,  C.  J. — ^Is  it  not  better  to  fix  a  day  on  which  it  is         1864. 

probable  the  justices  will  sit ;  and  then,  if  they  do  not  sit,    Cobio  Road 

does  not  the  notice  stand  good  for  the  first  day  after  that 

named  in  the  notice  on  which  the  justices  find  it  convenient 

to  sit  ?] — ^The  first  proper  day  is  as  good  a  terminus  a  quo 

from  which  to  begin  attending  as  any  fixed  day,  so  long  as 

the  parties  have  no  power  to  compel  the  justices  to  sit  on 

any  day  whatever.    The  second  objection  is,  that  the  second 

notice  was  not  in  time  because  it  does  not  appear,  and  is  not 

shewn  by  us,  that  it  was  within  the  month  after  the  rate. 

Firstly,  that  objection  was  not  taken  below,  and  is  not  now 

open.     Secondly,  it  lies  on  them,  and  not  on  us,  to  shew  that 

it  was  not  in  time.     No  doubt  we  must  shew  that  it  is,  on 

the  face  of  it,  a  good  notice.     We  do  that  by  shewing  that 

it  is  good  in  form.     The  defect  as  to  time  is  not  part  of  the 

notice  itself,  but  a  fact  dehors  the  notice.     That  fact,  if  they 

rely  on  it,  they  must  shew.    But  the  date  of  the  rate  does 

not  appear ;  and  the  Court  will  not  assiune  that  our  second 

notice  was  too  late,  especially  when  the  Court  was  obviously 

adjourned  solely  to  enable  the  Appellant  to  give  the  fresh 

notica 


Fellows,  for  the  Appellants. — ^As  to  the  original  notice : 
The  words  jn  section  199,  "  and  at  the  sessions  for  which 
such  notice  is  given,"  clearly  point  to  a  sittings  indicated  by 
date  in  the  notice,  and  not  merely  the  next  sittings.  The 
contrast  relied  on  by  the  other  side  between  sections  199 
and  200  is  against  rather  than  for  them ;  for  where  the  sit- 
tings are  on  fixed  dates,  as  those  of  the  general  sessions 
referred  to  in  section  200,  no  date  is  given,  but  the  appeal 
is  to  be  to  "  the  next  court  of  general  sessions ;"  but  where 
the  times  of  sitting  are  not  fixed  by  law,  or  the  practice  of 
the  court,  as  with  the  sittings  of  justices  in  petty  sessions 
referred  to  in  section  199,  there  a  date  is  fixed  that  the 
parties  may  know  against  when  to  get  up  their  case,  and 
when  to  bring  up  their  witnesses.  The  justices  will,  no 
doubt,  sit  when  asked,  or  will  fix  a  day  beforehand  which 

H  2 
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^^^^^^  can  be  inserted  in  the  notice  of  appeal.  As  to  the  second 
CoRio  Road  notice,  if  it  were  not  in  time  it  is  bad,  because  the  Court  had 
^^^  no  power  to  adjourn.  The  Act  says  "  no  such  appeal  shall 
Galletlt.  be  entertained"  if  not  in  time.  So  if  the  first  notice  were 
not  good  to  give  a  jurisdiction,  the  matter  could  not  be 
entertained ;  and  if  it  could  not  be  entered  on  it  could  not 
be  adjourned.  Then  the  second  notice  is  not  in  time.  That 
is  a  matter  for  them  to  show,  being  a  matter  giving  jurisdic- 
tion. If  not  for  them  to  show,  but  for  us  to  negative,  then 
the  case  negatives  it  by  inference ;  for  the  inference  is  that 
if  the  case  had  not  been  adjourned  it  would  have  been  too 
late  to  give  a  second  seven  days'  notice  within  the  unad- 
journed remainder  of  the  month  after  the  rate.  But  there  is 
also  another  point.  The  second  notice  does  not  shew  that  the 
Appellant  is  the  party  aggrieved.  Such  party  must,  according 
to  section  183,  be  the  occupant,  and  not  the  owner  or  a 
mere  lessee  not  in  occupation.  But  the  notice  here  mentions 
the  land  as  "owned  or  leased"  by  the  person  appealing 
against  the  rate.  Local  Board  of  Health  of  Oloueester  v.  I 
Chandler  (Z),  Ses  v.  Justices  of  Lancashire  (m),  Reg.  v. 
Justices  of  York  («),  Bex  v.  Justices  of  Lincolnshire  (o), 
Mex  V,  Justices  ofOafordshvre  (j>). 

Wood,    in  reply,   cited    Sea   v.    Justices  of  Somerset' 
shire  (2), 

Cur,  adv.  vuU. 


July  6.  Stawell,  0.  J. — ^In  this  case  there  was  an  original  case 

first  stated,  and  then  a  supplementary  case  added  by  the 
magistrates,  and  by  consent  we  heard  them  as  one.  Gallethf 
thought  himself  aggrieved  by  a  road  rate  struck  by 
the  Corio  Board,  and  appealed  to  the  Justices.  His 
notice  specified  no  day  for  the  hearing,  so  that  it  appeared 

(Z)  82  L.  J.,  Mag.  Cas.,  66.  (0)  3  B.  &  C,  548. 

(m)  1  B.  &  Aid.,  630.  (jp)  1  M.  &  S.,  444. 

(*)  7  B.  A  C,  618.  (g)  7  B.  &  C,  678. 
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impoflsible  to  know  when  the  seven  days  either  began  op  y^^^Hlij 
ended.  The  Court  of  Petty  Sessions,  however,  entertained  Cobio  Egad 
the  appeal,  and  decided  against  the  rate.  A  ease  was 
stated  by  the  Justices  on  which  the  simple  question  was 
whether  that  decision  was  right.  But  afterwards  another 
case,  the  supplementary  one,  was  stated,  from  which  it 
appears  that  the  decision  at  the  first  hearing  was  not  a  final 
one,  that  that  hearing  was  adjourned  to  enable  a  fresh 
notice  to  be  given,  that  such  notice  was  given,  specifying  a 
day  for  the  hearing ;  that  the  magistrate  sat  again,  and  the 
case  came  on  again  under  the  second  notice ;  that  both  the 
parties  att^ded  under  that  fresh  notice,  and  that  the  case 
was  fully  gone  into,  and  the  original  decision  confirmed. 
It  is  now  contended  that  the  Petty  Sessions  could  not  go 
into  the  case  the  second  time ;  that  the  first  objection  was 
still  good,  as  it  prevented  the  case  from  being  entertained, 
and  therefore  from  being  adjourned;  and  also  that  the 
second  notice  was  too  late.  There  is  also  a  third  objection 
founded  on  the  terms  of  the  original  notice,  that  it  did 
not  shew  the  Appellant  against  the  rate  to  be  the  party 
aggrieved  within  the  Act.  The  original  notice  ran  thus  as 
to  the  last  point ;  it  spoke  of  the  land  as  '^  land  leased  or 
"owned  by  me."  It  is  contended  that  a  person  who  so 
described  himself  could  not  be  deemed  by  the  Court  enter- 
taining his  complaint  as  the  ^^  occupant  '*  of  the  land.  No 
doubt  a  grave  question  might  be  raised  on  a  notice  in  that 
form,  but  if  the  second  notice  was  given  and  accepted,  and 
all  parties  attended  on  it,  we  think  the  objection  to  the  first 
was  waived.  We  think  also  that  the  second  and  third 
objections  are  not  now  open  to  the  Appellants.  The  second 
decision  of  the  Court  of  Petty  Sessions  was  therefore  sub- 
stantially correct. 


Babby,  J. — If  the  objection  now  appearing  had  been 
taken  at  first  I  am  of  opinion  that  it  would  have  been  a 
good  one.  The  notice  should  shew  that  the  person  appealing 
from  the  rate  is  the  party  aggrieved  by  it.    But  an  objection 
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1864.  different  from  that  was  taken,  and,  as  if  bj  consent  of  the 
CoBio  EoAB  parties,  the  hearing  was  adjourned  to  allow  that  objection 
to  be  cured  by  a  notice  in  the  correct  form,  specifying  a 
day  for  hearing.  On  that  second  hearing  all  parties 
attended.  At  that  hearing  the  Appellants  ought  certainly  to 
have  been  confined  to  objections,  which  could  have  been  taken 
by  them  at  the  first,  and  were  so  taken.  But  a  new  objec- 
tion was  then  made,  which  could  not  have  been  taken  at 
the  first  hearing,  and  which  could  only  arise  by  the  very 
consent  given  to  cure  the  original  objection.  And  now  it 
is  sought  to  raise  not  only  the  first  objection  which  was 
waived,  and  the  second  objection  which  could  not  have 
been  taken,  but  also  a  third  objection  which  might  have 
been  taken  at  both  hearings,  but  was  taken  at  neither.  If 
a  person  possess  a  sheaf  of  arrows  of  this  sort,  he  must  at 
all  events  launch  them  at  the  proper  time. 


Williams,  J.,  concurred. 


Appeal  dismissed. 


JuUfQ. 

The  "Postage  SPAEKES,  Appellakt  v.  MACFAJBLAKB,  BESFOFBSirr. 

Broker^  Act 
1863"  does 
not  contem- 
plate  that 
owners  of 
ships,  and 
their  mana- 
gers, should  be 
licensed  as 
brokers. 


VyASE  for  the  opinion  of  the  Supreme  Court,   stated 
under  the  Act  No.  169,  by  the  Police  Magistrate  in  Petty 


Sessions  at  Melbourne. 


James  Maefarlcmey  emigration  officer,  informed  against 

John  8parJces,  agent  in  Melbourne  of  the  P.  if  O,  Steam 

^•'  *^A™*"    Navigation  Gompamf,  for  that  he  did  on  the  26th  May  last 

office  in  Mel-    act  as  a  passage  broker  without  being  duly  licensed  so  to  do 

bonme  of  the 

P.  Sf  O.  Steam 

Navigation  Company,  not  being  dnly  licensed  to  act  as  a  passage  broker,  let  a  passage 

by  a  ship  of  the  company  from  Melbourne  to  Ceylon,  and  was  convicted  therefor. 

dnappesX 

JSeld,  that  he  was  not  liable  to  the  penalty ;  and  oonyiction  reversed. 
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pursuant  to  the  "  Fassage  Brokers'  Act  1863"  (r).    It  waa         1^64. 
admitted  between  the  parties  that  the  P.  Sf  O.  Gompcmy       Spabkes 
were  carriers  by  sea  in  their  own  ships  from  Melbourne  to   -yi.^'  j^jf^ 
England ;  that  the  company  has  a  branch  office  in  Melbourne 
managed  by  Spmrkes  ;  that  Coleman  was  a  derk  employed 
by  Sparkes  for  the  company ;  that  Coleman,  for  Sparkes  as 
such  manager,  let  a  cabin  passage  by  the  company's  steam- 
ship Madras,  from  Melbourne  to  Ceylon,  on  the  way  to 
England,  to  Alexander  Macfarlane ;  and  that  Sparkes  was 
paid  by  a  salary  from  the  company,  and  had  no  fee  or  com- 
mission on  the  letting  of  the  passage,  and  did  not  act  as  an 
i         agent  or  broker  for  Alexander  Macfarlane  in  the  selling. 

The  Police  Magistrate  convicted,  and,  on  the  appeal  of 
\        SparkeSj  stated  this  case. 

Maehay  for  the  Bespondent. 

Dawson  and  Fellows  for  the  Appellant. 

1  The  authorities  referred  to  were : — 15  and  16  Vic.,  cap. 

j         zliy,  sec.  66 ;  Qibhon  v.  Rule  («),  Milligan  v.  Wedge  (t)  and 
Martin  v.  Tem^erley  (v). 

\ 

Stawbll,  C.  J. — It  was  never  contemplated  that  owners 
and  their  managers  should  be  licensed  as  brokers.  The  Act 
was  aimed  at  another  class  altogether. 

Babbt,  J. — ^A  class  in  respect  of  which  it  was  requisite 
to  give  the  public  some  security.  It  is  quite  different  where 
the  recognised  proprietor,  or  his  agent,  is  on  the  spot. 

Appeal  allowed;  conviction  reversed. 


(r)  No.  174.  (t)  12  A.  &  E.,  737. 

(t)  4,  Bing.,  301.  (r)  4  Q.  B.,  298. 
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Proceedings 
in  New  Z^- 
laud  before 
magistrates 
utting  merely 
to  commit  for 
trial  and  not 
to  hear  and 
determine— 
acting  minis- 
terially  and 
not  judicially 
— are  within 
the  meaning 
of  the  "2^w- 
denoeAct" 
No.  100,  sec. 
87,  and  may 
be  proved  in 
Victorian 
Courts  by 
copies  of  them 
authenticated 
in  the  way 
pointed  out 
by  that  Act. 


EASTWOOD  V.  BULLOCK. 

JL  RESFASS  for  false  imprisonmeiit,  here  and  in  New 
Zealand.  At  the  trial  certified  copies  of  proceedings  before 
justices  in  New  Zealand — ^information,  watch-book,  deposi- 
tions, warrants  of  commitment  and  remand,  &c. — ^were  ten- 
dered as  evidence  under  the  "  Evidence  Act,*^  No.  100,  sec. 
37,  objected  to  as  not  within  the  Act,  and  received  subject 
to  the  opinion  of  the  Court.  The  verdict  was  for  the  Plain- 
tifiT;  but  a  rule  nm  was  obtained  to  enter  a  verdict  for 
Defendant. 

Fellows  and  Dohson  for  the  rule. 

Dawson  shewed  cause. 

The  authorities  referred  to  were : — Co.  LUt,  B8a;  Dvoarriss 
on  Statutes^  666/  Garrett  v.  Fbrrand  (w),  Oke's  Synopsis  (s). 

Cur.  adv.  vtUt. 


July  6.  Stawell,  C.  J. — This  was  a  rule  nisi  to  enter  a  nonsuit, 

on  the  ground  that  copies  of  documents  were  received  which 
were  not  receivable  as  evidence  under  the  '^ Evidence  Ad^^ 
These  documents  were  properly  authenticated  documents  of 
proceedings  before  Courts  in  New  Zealand,  and  were  offered 
under  the  87th  section  of  the  Act  There  is  no  doubt  as  to 
the  form  of  the  authentication ;  but  it  is  contended  that  the 
section  does  not  apply  to  such  documents ;  that  the  words 
of  the  Act  contemplate  only  proceedings  of  a  judidal  nature, 
and  that,  inasmuch  as  magistrates  sitting  in  petty  sessions 
merely  to  commit  for  trial,  and  not  to  hear  and  determine, 


(lo)  6  B.  &  C,  625. 


(x)  Ed.  1868,  p.  2. 
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are  acting  ministeriaUj  only,  and  not  judicially,  the  section      ^  ^^^ 

does  not  apply,  and  the  documents  are  not  made  admissible 

by  proof  of  them  in  the  manner  specially  provided  by  the 

Act.    The  section  not  only  enacts  that  the  proceedings  of 

any  court  of  justice,  or  any  person  haying  authority  to  hear, 

leceiye,  and  examine  evidence,  may  be  proveable  in  the 

manner   provided,  but  it   also  enables  such  proof  to  be 

made  of  affidavits,  pleadings,  and  other  legal  documents 

filed   or   deposited  in   such    court.     The  mode  provided 

is  twofold — either  by  "examined   copies,"  or  by  copies 

authenticated  in  the  manner  pointed  out  by  the  Act.    The 

construction  contended  for  on  behalf  of  the  Defendant  is, 

in  my  opinion,  not  only  too  narrow  in  reference  to  the 

general  object  and  the  spirit  of  the  Act,  but  also,  I  think, 

i       does  violence  to  some  of  its  terms.    The  words  "  and  other 

I       legal  documents,"  are  used.    Now,  clearly  these  are  legal 

documents.    The  mode  of  proof  provided,  and  the  character 

of  the  matters  to  be  proved,  shew  I  think  that  almost  every 

document  that  ought  not  to  be  removed  fi*om  its  place  of 

deposit,  from  its  being  of  a  public  character,  maybe  proved 

in  this  way.  The  questions  to  be  asked  are — ^is  this  document 

I       of  a  public  character ;  and  can  it  not,  consistently  with 

public  convenience,  be  removed  P    If  so,  it  falls  within  the 

;       meaning  of  the  section,  and  is  provable  in  either  of  the  two 

\       ways  pointed  out.     I  think,  too,  that  this  section,  applying 

[       expressly  to  all  the  British  dominions,  should  receive  as 

'       liberal  a  construction  in  aid  of  proof  as  is  possible.     It  is 

intended  to  facilitate  proof,  and  I  think  it  was  the  obvious 

intention  to  meet  a  case  of  the  sort  which  has  here  occijrred. 

Babbt,  J. — There  was  one  of  these  documents,  which  I 
t  believe  this  Act  does  not  extend  to — ^the  extract  from  the 
watch-house  book.  That,  however,  is  entirely  unimportant, 
as  this  case  did  not  turn  in  any  degree  upon  that  part  of 
the  evidence.  But  the  other  documents  are  of  the  nature 
contemplated  by  this  clause.  The  information  is  a  "  plead- 
"  ing."    The  warrant  is  a  "  legal  document ;"  for  though  it 
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was  contended  that  such  legal  docoments  as  "  warrants  of 
"  attorney,"  and  instruments  of  that  sort,  are  alone  intended, 
I  am  inclined  to  think  that  the  words  are  used  in  a  wider 
sense,  and  are  intended  to  include  every  document  coming 
within  the  scope  of  the  words  ^*  legal  document,"  in  their 
popular  sense.  The  depositions  are  included  in  the  terms 
'^  deposited  in  any  such  Court,"  &c.,  and  the  warrant  also. 
With  the  sole  exception  of  the  extract  from  the  charge- 
book,  on  which  piece  of  evidence  the  case  could  not  torn, 
I  think  all  these  documents  within  the  meaning  of  the 
Act. 

Williams,  J. — ^I  also  am  inclined  to*  lean  to  a  liberal  con- 
struction  of  the  '*  Law  of  JSvidenee  Aet^  The  enactment 
making  the  proceedings  of  any  Court  of  justice,  or  person 
of  the  sort  described  in  the  Act,  whether  these  proceedings 
are  under  seal  or  not,  provable  in  the  manner  pointed  out, 
I  think  contemplated  proceedings  of  Petty  Sessions  such 
as  these. 

Bule  nisi  Hacharged, 


D 
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GEIEVE  V.  MATOE  AND  COEPOEATION  OF  vi?^ 

MELBOUENB.  June  27,  28. 

July  6. 


rEMUEEEE  to  declaration.    The  declaration  referred  Under  the 

to  the  Act  6  Vic,,  No.  7,  sections  1  and  82  [which  incorpo-   cotyoration 

rate  Melbourne,  and  enact  that  it  shall  be  lawful  for  the  ^^^/'  6  Vie,, 

.  _  ^         ._         _    ,  _       ,  , ,      .     J  J    No.  7,  sees.  1 

Baid  Council,  and  they  are  hereby  authorised,  empowered,  and  80,  a  full 

and  required  from  time  to  time,  when  and  as  often  and  in  discretion  is 
!  ^  '  given  to  the 

nich  manner  as  they  shall  think  proper  and  necessary  to  Corporation  as 

order  and  cause  the  several  streets,  Ac,  which  are  now,  &c.,  not^'and  when 

adopted  as  public  or  common  highways,  Ac,  to  be,  Ac,  they  should 

improved,  repaired,  or  amended,  supported  and  kept  in  good  proposed        • 

\       order  and  condition,  Ac] ;  averred  that,  though  the  Council  ^^^^i,  .,  , 
p  .Seldf  that 

I       had  moneys  applicable  and  adequate  to  the  purpose  of,  where  the 

"  amongst  other  things,  the  constructing,  improving,  amend-  ^^'f^^^^ 

"  ing,  and  keeping  in  good  order  and  condition  of  a  certain  exercised  its 

"street  or  highway  within  the  limits  of  the  said  city  of  «fo^^g'>^a 

"  Melbourne,  to  wit,  Hawke-street,  the  same  being  at  and  street  in  a 

"  before  the  time  aforesaid  adopted  as  a  public  highway  or  and  a  person 

"common  thoroughfare,"  yet  they  neglected  their  duty,  in  "^^  ^^^'^hn 

that  they  did  not  repair,  amend,  and  keep  in  good  repair  an  onfenced 

Buch  street,  but  wrongfully  permitted  a  deep  trench  or  co^^^Jfon^® 

water-worn  watercourse  to  be  therein,  so  that  the  street  was  not  liable. 

I       was  dangerous  to  passengers  after  dark;  and  left  such 

j  trench  unguarded,  whereby  the  Plaintiff,  lawfully  passing 
after  dark,  fell  into  the  trench,  "  and  was  much  wounded 
"  and  bruised  in  the  body  and  limbs,  and  had  certain  of  his 
"  ribs  broken,  and  was  sick  and  disordered  for  a  long  space 
"  of  time,"  to  the  injury  of  his  business,  and  to  his  cost  for 

[       medicines  and  surgical  attendance. 

I 

Rlhws  for  the  demurrer. — (1)  An  action  of  this  sort, 
for  breach  of  a  public  duty,  will  not  lie  unless  an  indictment 
will  lie.  (2)  An  indictment  will  never  lie  unless  where  a  pub- 
lic right  is  violated  or  a  duty  to  the  public  omitted.    (3)  In 
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those  cases  of  denial  or  violation  of  public  right  where  an 
^^^.^-^      indictmjBnt  may  lie,  yet  an  action  at  the  suit  of  an  individual 
Gbuvb       ^nll  only  lie  where  the  individual  has  suffered  in  a  manner 
Matoe,&c.op  peculiar  to  himself,  and  not  where  he  has  only  suffered 
Mblboubne.   generally  the  same  wrong  that  all  the  public  has  suffered 
by  the  denial  or  violation  of  right.     (4)  In  the  present 
case,  no  absolute  duty  to  repair  was  imposed  on  the  Mel* 
bourne  Corporation  by  their  incorporating  Act,  but  only 
an  obligation  to  do  so  at  their  own  discretion, — ^which  dis- 
cretion must,  however,  it  was  conceded,  be  a  reasonable 
discretion.     (5)  Wherever  a  discretion  is  given  to  perform 
a  duty  or  not  perform  it,  no  right  of  action  in  respect  of 
the  duty  ever  arises  until  the  duty  has  been  actually  per- 
formed, and  also  ill-performed — ^no  right  of  action  ever  can 
arise  at  aU  if  the  discretion  is  exercised  by  stopping  short 
of  any  performance  at  aU.     Bussell  v.  Men  of  Devon  (y), 
M^Kmnon  v.  Penson  (z)y  Toung  v,  Davis  (a),  Yielding  v. 
Fay  (h),  and  Metcalfe  v.  Hetherington  (c). 

MacJeay  for  the  declaration. — ^The  words  of  the  Corpora- 
tion Act  imposing  on  the  corporation  the  duty  of  repairing 
are  obligatory,  and  leave  no  discretion.  The  early  cases 
cited  on  this  point  shew  that  where  a  duty  to  the  public 
is  imposed,  the  word  "  may  "  is  to  be  read  "  must ;"  the 
later  ones  gave  instances  where  similar  words  to  those  in  the 
present  Act  l^ve  been  deemed  so  compulsory  that  a  breach 
of  the  duty  imposed  is  ground  for  indictment.  The 
distinction  between  misfeazance  and  nonfeazance,  though 
appearing  on  some  of  the  early  authorities,  is  now  no 
longer  law.  Some  of  the  later  cases  are  indeed  actions 
for  a  breach  of  duty  by  a  mere  nonfeazance.  The  cases 
also,  cited  on  the  other  side  to  shew  that  a  parish  or  county 
cannot  be  sued  are  inapplicable,  because  in  those  cases 

(y)  2  T.  R.,  667.  (6)  Cro.  Eliz.,  569. 

(z)  9  Ex.,  609.  (c)  11  Ex.,  257: 

(a)  7H.&.N.,764,.  S.C.  81L. 
J.,  Ex.,  250. 
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the  Defendants  were  not  incorporated,  and  the  Defendants 
i        here  are  so.    The  general  result  of  the  later  decisions  is  to 

shew  that  in  its  capacity  to  be  sued  for  such  a  grievance  as  j^-yq^'^^,  q, 
the  one  here  complained  of  a  corporation  stands  in  the  same    Mblbousks. 
position  as  an  individual ;  and  that  where  a  statutable  dutj 
is  imposed  on  a  corporation  all  the  same  incidents  follow 
that  would  foUow  from  the  imposition  of  the  same  duty  on 
an  individual.     In  the  present  case  the   Defendants  are 
incorporated,  a  duty  is  thrown  upon  them,  and  the  means 
given  them,  by  the  imposition  of  rates  on  the  citizens,  of 
performing  that  duty.     The  Defendants,  by  demurring  in 
law  to  the  declaration,  admit  all  its  &cts,  and  so  admit 
that  there    are   funds  applicable  and   sufficient   for  the 
repairs,  that  the  repairs  have  not  been  done,  and  that  the 
I       Plaintiff  has  suffered  the  injuries  complained  of  in  con- 
j       sequence  of  such  non-repairs.      Thus,  the  duty  on  the 
corporation  being  absolute,  the  means  of  performing  the 
duty  and  the  non-performance  of  it  admitted,  and  the 
incidents  to  non-performance  being  the  same  in  the  case  of 
a  corporatipn  as  in  the  case  of  an  individual,  the  Plaintiff^s 
right  to  sue  is  established,  and  the  declaration  shewn  to  be 
good.     "  Melbourne  Corporation  Act^^  6  Fw?.,  No.  7,  sees.  1, 
80,  82,  and  93  ;  Key  v.  Mayor  of  Sandhurst  {d),  Bayldon 
I       and  Graham  v.  Corporation  of  Qeelong  (a),  Sir  John  Fop' 
i       hm  V.  Prior  ofBremowr  (/),  Mayor  of  Lynn  f).  Turner  (y), 
[      Mayor  of  Henley  v.  Mayor  of  Lyme  Begis  (A),  Reg,  v»  Great 
t       North  of  Mngland  Mailway  Company  (J),  Bey.  v,  Birm- 
ingham and  Gloucester  Bailway  Company  (A;),  Buch  v.  Wil- 
liams (Z),   Whitehouse  v,  Fellowes  (m),  Hartnell  v.  Byde 
Commissioners  (n),   Gibbs  v.  Liverpool  Loch  Company  (o), 


(S)  Snp.  Ct.,  Vic,  E.  T.,  1864.  (J)  9  Q.  B.,  325. 

(«)  Sup.  Ct.,  Vic,  1852.  \h)  3  Q.  B.,  223. 

if)  11  Hen.  4,  pL  28.  ©  8  H.  &  N.,  316. 

{g)  1  Cowp.,  86.  («f)  80  L.  J.,  Q.  B.,  306. 

(A)  5  Bing.,  91.  In  error  3  B.  &  (»)  33  L.  J.,  Q.  B.,  39. 

^d.,  77.    In  Dom.  Proc,,  2  CI.  &  {o)  8  H.  A  N.,  164. 
Rn.,  843,  and  8  Bli.,  N.  S.,  711. 
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1864.  Morris  v.  Baker  (p),  Bex  t).  Mayor  of  Stratford  on  Avon  (j), 

Qbieyb  Viner*8  Abridgement  (r),   Alderman  BlackivelVs  Case  («), 

Mayor  Ac  ov  -^^^^^  ^'  ^oxon  (t),  Duncan  v.  Findlater  (»),  and  Trus- 

Mjblboubub.  tees  ofKerioVs  Hospital  v.  Boss  (w). 

Our,  ado,  tmU, 


July  6.  Stawell,  C.  J. — ^This  was  an  action  by  a  person  injuied 

by  falling  into  a  chasm  in  a  street  "not  formed"  by  the 
Corporation  of  Melbourne.  To  this  a  general  demurrer, 
that  such  an  action  could  not  be  brought  against  the  corpo- 
ration. Great  industry  and  research  were  exhibited  in 
bringing  all  the  cases  bearing  on  the  subject  under  review 
before  us.  We  felt  much  assisted  by  those  cases  so  expounded, 
as  shewing  the  state  of  the  law,  independently  of  any 
statutory  enactment. 

Erom  them  it  is  now  beyond  doubt  that,  whatever  may 
have  been  the  law  as  formerly  interpreted,  individuals  may 
be  made  liable  for  a  nonfeasance,  as  well  as  for  a  misfeaz- 
ance,  by  which  another  suffers ;  and  also  that  there  is  now 
no  longer  held  to  be  any  sound  distinction  between  indivi- 
duals and  corporations  in  respect  to  such  liability.  Any 
such  distinction  which  may  hitherto  have  been  supposed  to 
exist  has  in  the  later  cases  been  more  and  more  diminished, 
till  it  has  been  ultimately  altogether  obliterated.  If,  there- 
fore, the  law  were  to  be  regarded,  apart  ^m  special  enact- 
ments, the  Court  would  be  warranted  in  coming  to  the 
conclusion  that  the  corporation  was  liable  in  the  present  case. 
But  the  Court  must  go  to  the  Act  of  incorporation  itselfi 
and  see  whether  the  duty  of  reparations  which  is  imposed 
thereby  is  one  which  the  members  are  bound  to  discharge 

(j?)  4  M.  &  S.,  27.  (0  2W.  Bl.,924. 

(q)  14  East ,  347.  (v)  6  CI.  &  Pin.,  894. 

(r)  VoL  XVI.,  p.  519.  (w)  12  lb.,  618. 
(*)  1  Vem.,  152. 
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at  all  events,  or  merely  one  which  the  Act  leaves  them  to        l^^ 

discharge  at  their  discretion.  Gsibvb 

«. 
Matob,&c.op 
In  reference  to  such  a  discretion,  if  given,  a  distinction    Mxlboubne. 

was  clearly  pointed  out  in  the  argument  between  the  case 
of  a  discretion  to  begin  a  work  or  not — ^to  do  or  not  to  do 
the  work  at  all::-and  the  ai^r  exercise  of  the  discretion  in 
the  execution  of  the  work  well  or  ill,  when  once  it  has  been 
begun.  K  there  be  a  discretion  to  begin  or  not,  no  liability 
attaches  for  not  beginning  the  work  at  all ;  but  if  the  discre- 
tion is  once  exercised  by  beginning,  then  a  duty  arises  to  go  on 
properly,  and  a  liability  arises  if  injury  occurs  from  neglect 
in  perfecting  the  work,  or  from  carrying  it  out  improperly. 
Thus  the  corporation  may,  if  there  be  a  discretion  confided 
to  it  as  to  beginning,  decline  to  begin  the  work  at  all ;  but 
if  they  begin  the  work,  they  are  bound  to  go  on  with  it,  and 
neither  stop  abruptly  without  reasonable  and  sufficient  cause, 
nor  finish  it  improperly ;  and,  if  they  do  either,  they  are 
liable  for  injuries  which  result  therefrom. 

In  that  aspect  this  case  turns  mainly,  if  not  altogether, 
on  the  82nd  section  of  the  "  Corporation  Act"  Through- 
out that  section  the  words  are  repeated  again  and  again, 
"  when  and  as  often  as  the  council  shall  in  their  discretion 
"think  fit."  In  other  words,  the  time  and  the  circum- 
stances and  mode  and  manner  of  carrying  out  the  whole 
of  the  purposes  referred  to  in  this  section  are  all  left  entirely 
to  the  discretion  of  the  corporation ;  those  words  of  discre- 
tion being  repeated,  almost  unnecessarily,  as  might  have 
been  thought,  throughout  the  section. 

It  being  discretionary  altogether  whether  the  corporation 
shall  make  these  improvements  or  not,  are  they  to  be  mulcted 
in  damages  for  the  exercise  of  that  discretion.  They  are 
responsible  in  other  ways  to  the  citizens  who  elect  them,  for 
not  exercising  a  sound  discretion  in  this  respect.  The  mere 
averment  in  the  declaration,  that  there  are  funds  sufficient 
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1864.  fof  the  making  and  repairing  of  this  particular  street,  does 

GBrBYB  iiot  take  the  case  further ;  it  does  not  affect  the  discretion 

Mayob  &c  o»  &^^^  ^  them  as  to  which  improvements  they  shall  first 

MELBOUBjrB.  undertake,  and  which  requirements  are  most  urgent  to  meet. 

When  it  is  remembered  in  what  state  all  young  corpora- 
tions are  found  when  such  Acts  are  passed,  in  many  instances, 
little  more  than  a  piece  of  waste  ground  being  handed  over 
on  which  to  form  a  town  or  a  city,  it  is  obviously  neces- 
sary to  leave  them  to  judge  what  to  attempt  first,  having 
regard  to  the  public  wants  and  the  means  at  their  disposal 
I  think  that  these  words,  reposing  this  ample  discretion,  were 
wisely  inserted,  and  that  we  are  bound  to  give  them  their 
fair,  but  full,  force ;  and,  giving  such  force,  I  think  that  this 
action  will  not  lie. 

Babby,  J. — ^This  case  was  argued  on  behalf  of  the  Plain- 
tiff as  if  it  were  incumbent  on  thQ  corporation  to  fill  up  the 
deep  trench  worn  by  water  in  the  earth,  and  as  if  the  cor^ 
poration  had  no  discretion  whatever  in  the  matter,  but  were 
bound  to  form  Hawke-street,  and  fill  up  the  trench.  How- 
ever, the  Act  clearly  gives  the  corporation  a  ^lU  discretion 
whether  to  form  the  street  or  not,  and  when  to  form  it. 
Oihbs  V,  The  Liverpool  Dock  Company  appears  to  have 
differed  materially  in  its  guiding  facts  from  the  present  case. 
In  that  case,  the  dock  company,  knowing  that  the  dock  was 
in  an  unsafe  state — ^when  under  no  obligation  to  receive  the 
ship— when  they  might,  in  fact,  have  closed  the  gates  against 
the  ship— nevertheless  chose  to  admit  her.  They  thereby, 
having  undertaken  a  duty,  became  liable  for  the  consequences 
of  their  imprudence  and  improvidence.  A  contract  thus 
arosa  No  obligation  can  be  said  to  have  existed  here  either 
originally  under  the  Act,  or  subsequently  by  the  omission 
on  the  part  of  the  corporation.  The  Act  gave  full  discre- 
tion to  the  corporation  to  withhold  its  hand  altogether  firom 
the  formation  of  this  street  for  such  time  as  in  its  dis- 
cretion it  should  think  fit.    There  is  nothing  to  shew  that 
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tlie  corporation  has  ever  yet  exercised  the  discretion  tbus         ^®®*' 
given,  by  commencing  the  formation  of  the  street ;  nothing       Qeibvb 
to  shew  that  it  ever  undertook  any  work  in  the  course  of  juj .  ^q^V 
which  injuries  were  caused  by  its  neglect  or  the  omission  of   Mblbouans. 
such  safeguards  as  would  have  been  necessary  in  the  prose- 
cution of  the  undertaking.     The  preliminary  exercise  of 
discretion  not  being  averred  or  shewn,  the  principles  acted 
on  in  the  Liverpool  Dock  case  cannot  apply  here.     The 
corporation  alone  are  the  judges  of  whether  or  not,  and 
when,  they  shall  exercise  their  discretion.     We  are  judges 
only  of  the  manner  in  which  they  carry  out  the  duty  cast 
on  them  after  such  discretion  has  been  exercised. 

It  is  exceedingly  reasonable  that  the  law  should  be  such 
as  we  deem  it  actually  to  be.  The  corporation  is  alone  able 
to  judge  whether  one  street  should  be  formed  before  another, 
or  new  streets  formed  before  existing  streets  are  repaired. 
They  alone  can  judge  which  of  the  public  requirements  in 
different  places  are  most  imperative.  They  also  alone  can 
judge  of  their  own  pecuniary  means,  and  the  more  judicious 
application  of  them  to  one  place  in  preference  to  another. 

The  Court  has  been  greatly  assisted  by  the  learned  argu- 
ments of  counsel,  and  has  much  reason  to  be  satisfied  that 
it  is  not  now  pronouncing  a  hasty  decision  on  a  matter 
affecting  great  interests  throughout  the  whole  country. 

Williams,  J. — ^It  appears  to  me  that  the  whole  question 
turns  on  section  82  of  the  " Melbourne  Corporation  Act" 
The  meaning  of  that  section  I  think,  to  be  quite  apparent. 
Various  places  or  streets  may  be  in  a  bad  state,  and  it  was 
reasonable  that  fuU  discretion  should  be  given  to  the  cor- 
poration as  to  the  order  in  which  those  places  or  streets 
should  be  repaired  or  formed.  If  it  were  not  so,  all  must 
he  done  immediately,  though  the  means  of  doing  all  did 
not  exist.  The  corporation  has  full  discretion  given  it  to 
determine  the  proper  time  for  forming  the  streets — ^the 

W.W,  Aa'b.  vol.1. — LAW.  I 
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proper  time  witli  reference  to  the  wants  of  the  puhlic—and 

its  own  opportunities  and  means  of  meeting  those  wants. 

*• .  In  this  case  they  had  not  yet  exercised  their  discretion,  and 

Mayob,&c.of  j  j  -» 

Mblboubitb.    were  not  liable. 

Judgment  for  BefendmUi. 


ETAJ^  AKD  Ajtotheb  v.  STEPHENS. 


s 


Moff  2,  3. 

June  23,  30. 

July  6. 

The  Victorian 
Association 
was  establish- 
ed as  stated 
by  its  prospec- 
tas,  for  the 
purpose  of 
seekitig  ont 
and  promoting 
by  all  lawful 
means  in  its 
power  the 
return  to 
Parliament  of 
men  of  liberal 
and  enlarged 
views,  who  by 
experience, 
education, 
and  character, 
were  calculat- 
ed to  com- 
mand the 
respect  and 
enjoy  the  con- 
fidence of 
their  fellow- 
colonists;  and 
who  would  in 
their  political 
career  be 

guided  by  a  tenacious  regard  for  the  public  welfare  rather  than  by  a  desire  to  obtain 
the  temporary  approbation  of  any  section  of  the  community.  On  a  case  stat^  without 
pleadings,  between  the  joint  treasurers  of  the  society  and  one  of  the  members,  in  an 
action  on  the  undertaking  of  the  latter  to  subscribe  to  the  funds  of  the  society, 

Seld,  that  the  association  was  not  illegal,  nor  the  member's  undertaking  a  yoid  one; 
and  judgment  given  for  the  Plaintiffs. 


FECIAL  case  stated  by  Counsel  for  the  parties  in  an 
action  without  pleadings  as  follows : — 

"  The  Plaintiffs  at  the  date  of  the  instrument  hereinafter 
"  mentioned  were  treasurers  of  the  Victorian  Association, 
**  and  continued  so  for  upwards  of  one  week  from  the  date 
"  thereof.  On  the  day  of  the  date  thereof  the  Defendant 
"  signed  and  addressed  to  the  Plaintiffs  an  instrument  in 
"  the  words  and  figures  following : — 

"'Melbourne, 

"*  7th  July,  1861. 
«  *  To  Cliarles  Syan  and  MerheH  JPower. 
**  *  In  consideration  of  your  continuing  to  act  as  treasurers  of  the 
Victorian  Association  for  the  term  of  one  week  from  this  date,  I  under- 
take  to  pay  you  the  sum  of  one  hundred  pounds,  by  such  instalments 
as  the  committee  of  the  said  association  may  from  time  to  time  require. 
"  *  £100.  «  '  John  W.  Stephens.* 

"  The  said  association  wa^  established  for  the  purpose  of 
"  seeking  out  and  promoting  by  all  lawful  means  in  their 
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"power  the  return  to  Parliament  of  men  of  liberal  and 
"  enlarged  views,  who  by  experience,  education,  and  charac- 
"ter  were  calculated  to  command  the  respect  and  enjoy 
"  the  confidence  of  their  fellow-colonists,  and  who  would  in 
"  their  political  career  be  guided  by  a  tenacious  regard  for 
"  the  public  welfare,  rather  than  by  a  desire  to  obtain  the 
"  temporary  approbation  of  any  one  section  of  the  commu- 
"  nity,  the  only  effect  of  which  has  hitherto  been  to  oppose 
"  to  each  other  those  who  should  be  working  side  by  side 
"for  a  common  object  (y).  The  question  for  the  opinion 
"  of  the  Court  is,  whether  the  instrument  above  set  forth 
"contains  a  contract  on  which  an  action  can  be  main. 


1864. 


(si)  The  above  paragraph  was 
in  fact  an  extract  from  the  pro- 
spectus of  the  association,  which, 
in  fall,  was  as  fbllows : — 

''The  originators  of  this  asso- 
ciation, viewing  with  regret  the 
present  nnsatisftctory  state  of  the 
colony,  which  they  ascribe  in  a 
great  meaanre  to  an  absence  of 
that  dej^ee  of  confidence  in  the 
administration  of  the  Government 
which  is  so  necessary  to  induce 
the  employment  of  capital  in  all 
those  depu^ments  of  industry  by 
which  alone  the  unequalled  capa- 
bilities of  the  country  are  to  be 
folly  developed,  and  being  actuated 
by  an  earnest  desire  to  uphold  the 
credit  of  the  colony  at  home  and 
abroad,  and  to  promote  the  pros- 
perity of  all  classes  (a  prosperity 
which  they  conceive  to  be  mainly 
dependent  upon  wise  and  tempe- 
rate legislation),  invite  the  cordial 
co-operation  of  all  who  have  the 
welfare  of  their  adopted  country 
at  heart. 

"  The  mode  in  which  they  pro- 
pose to  carry  out  their  views  is, 
to  seek  out  and  promote  by  all 
lawful  means  in  their  power  the 
return  to  Parliament  of  men  of 


liberal  and  enlarged  views,  who  by 
experience,  education,  and  charac- 
ter are  calculated  to  command  the 
respect. and  enjoy  the  confidence 
of  their  fellow-colonists,  and  who 
will  in  their  political  career  be 
guided  by  a  tenacious  regard  for 
the  public  welfare  rather  than  by 
a  desire  to  obtain  the  temporary 
approbation  of  any  one  section  of 
the  community,  the  only  effect  of 
which  has  hitherto  been  to  oppose 
to  each  other  those  who  should  be 
working  side  by  side  for  a  com- 
mon object. 

"As  there  will  necessarily  be 
some  expense  incurred  in  giving 
efiect  to  the  views  of  the  associa- 
tion, the  assistance  of  those  who 
may  concur  with  them  is  invited, 
in  order  to  raise  a  f^md  for  this 
purpose,  the  expenditure  of  which 
it  is  proposed  to  place  under  the 
control  of  a  committee,  to  be 
nominated  by  the  subscribers. 

'*  We,  the  undersigned,  approv- 
ing of  the  objects  of  this  associa- 
tion, hereby  promise  to  pay  the 
several  amounts  hereinafter  set 
down  opposite  our  respective 
names,  as  and  when  they  may  be 
required  by  the  conmdttee.'% 
I  2 
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"  tained  ?  If  the  Court  shall  he  of  opinion  in  the  affirma- 
"  tive,  judgment  is  to  he  entered  for  the  Phuntiffs,  as  by 
"default,  for  £100  and  costs;  if  the  Court  shall  he  of 
"  opinion  in  the  negative,  judgment  of  turn  pros,  is  to  be 
"  entered  for  the  Defendant,  with  costs." 

Machay  and  Wood  for  the  Defendant. — ^A  society  for  the 
purpose  of  putting  the  laws  in  force  is  against  the  policy  of 
the  law,  and  is  illegal.  The  policy  of  the  common  law  and 
the  ohject  of  the  statute  law  have  heen  to  throw  on  each 
individual  citizen  the  responsibility  of  performing  fully  by 
himself,  for  himself,  his  own  political  duty  in  his  own 
political  sphere,  whether  that  duty  consist  in  the  exercise 
of  political  rights  or  in  the  vindication  of  such  rights  from 
any  threatened  wrong.  The  "  Electoral  Act "  in  particular 
has  done  all  that  could  he  done  in  excluding  exterior 
influences,  whether  that  of  wealth,  or  of  power,  or  even  the 
influence  of  the  example  of  persons  of  high  character. 
Every  means  of  operating  on  the  election  of  members  of 
Parliament  by  any  co-operative  exertion,  such  as  that  of  a 
society,  is  an  illegal  means.  An  object  legal,  and  even  in 
the  highest  degree  laudable,  if  pursued  by  such  means, 
becomes  infected  with  the  illegal  taint  infecting  the  means 
themselves.  In  Kingston  v.  Fierrepoint  (z),  a  devise  to 
secure  by  all  lawful  means  a  dukedom,  was  held  void. 
Egerton  v.  Lord  Brotonlow  (a),  Milton  v,  Eckersley  (h),  The 
Berkeley  Peerage  case  (c),  lAves  of  Eminent  Judges  (d)j 
Ashby  V,  White  (e),  Norman  v,  Oole  (/),  Harrington  v. 
Deschapelles  (y),  Qilhert  v.  Syhes  (A),  and  Year  Book  (/), 
were  also  cited. 


(«)  1  Vera.,  6.  («)   1  S.  L.  C,  186. 

(a)  4  H.  L.  Cm.,  1.  (/)  3  Esp.,  258. 

\h)  6  EU.  k  BL,  51.  (J)  1  Bro.  C.  C,  114. 

(c)  8  H.  L.  Cas.,  86.  {h)   16  East. 

((Q  By  Webby.  126,  per  SoU,  J.  (>)  2  Hen.  Y .,  pL  25. 
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Fellows  for  the  PlaintiffB.— Of  the  cases  cited  the  only  y^^^^ 
ones  analogous  to  the  present  one  are  Kingston  v,  Fierre- 
point  and  Egerton  v.  Brownhw ;  but  the  peculiar  object  of 
the  devise  in  each  of  those  cases  stamped  it  with  iUegality. 
It  is  the  peculiarity  of  dignities  that  they  spring  sponta- 
neously out  of  the  pure  grace  and  favor  of  the  Crown; 
they  cannot  be  compassed  or  brought  about ;  a  man  can 
only  by  his  own  efforts  make  himself  worthy  of  them ;  he 
must  not  in  any  way  seek  them,  or  use  means  to  bring 
them  about,  and  if  he  do  so  the  means  are  base  and  the 
object  illegal.  No  means  of  any  sort,  however  apparently 
innocent,  are  free  from  the  taint  of  the  illegality  of  their 
object ;  and  all  means  for  such  an  end  are  illegal  means. 
But  here,  where  the  object  is  not  the  attainment  of  a 
dignity,  it  may  be  compassed  and  brought  about  by  many 
innocent,  laudable,  and  effective  means.  There  are  many 
things  to  be  done  in  an  election  involving  expenditure. 
Such  expenditure  is  legal,  and  the  means  of  meeting  such 
expenditure  equally  legal.  The  expressed  objects  of  this 
society  are  legal  ones.  These  legal  objects  can  be  followed 
effectively  by  legal  means;  and  there  must  be  no  pre- 
sumption, when  legal  means  can  be  taken  for  pursuing 
midoubtedly  legal  objects,  that  illegal  means  will  be  taken 
by  the  committee  who  are  to  expend  the  money.  It  is  not 
because  the  funds  of  the  society  may  be  abused  that  its 
objects,  or  means  of  attaining  those  objects,  must  be  held 
illegal.  The  object  here  is  to  bring  good  candidates  before 
the  public,  and  by  all  lawful  means  secure  their  return. 
Those  means  do  not  point  at  or  include — ^they,  indeed, 
tacitly  exclude — ^the  exercise  of  any  influence  on  the  fran- 
chise of  any  elector,  which  would  be  an  unlawful  thing. 

Cwr.  adv,  vult 
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1864.  Stawell,  C.  J. — "We  wish  this  case  to  be  put  in  the  list  "^"^ 

and  be  spoken  to  again  with  reference  to  the  bearing  upon 
it  of  some  remarks  of  the  Judges  in  the  case  of  Egerton  v. 
Broumlow. 


June  80.  Ihllows, — ^As  to  the  case  of  Egerton  v.  Brownhw  that 

was  held  an  illegal  devise,  because  to  a  peer,  or  the  heir  of 
a  peer,  and  so  might  influence  his  vote. 

Wood. — It  was  not  held  void  on  that  ground  merely. 
Lord  Brougham  contemplates  the  devisee  using  influence  as 
a  landowner  as  well  as  in  his  character  of  a  peer.  The  use 
of  "  lawful  means  "  is  immaterial,  as  the  object  was  unlaw- 
ful— the  object  extended  to  the  whole  colony;  but  one 
constituency  has  no  right  to  interfere  with  the  elections  of 
another  constituency. — [Stawell,  C.  J. — ^Do  you  contend 
that  the  members  of  the  association  are  indictable  ?]— I 
need  not  go  so  far  as  that.  In  HiUon  v.  Eckersley, 
Orowthery  J.,  and  Lord  Campbell  held  that  the  agreement 
could  not  be  enforced,  but  that  the  parties  were  not  liable 
to  criminal  proceedings. 

Cur.  ode,  vuU. 


July  6.  Stawell,  C.  J. — The  Plaintiffs  were  the  treasurers  of 

the  Victorian  Association.  The  Defendant,  as  a  member 
of  the  association,  addressed  the  following  note  to  them. 
[His  Honor  read  the  undertaking.]  The  special  case  then 
goes  on  to  state  the  objects  of  the  association.  [His  Honor 
read  from  the  prospectus.]  The  question  is  whether  the 
objects  of  the  association  are  of  such  a  nature  as  to  bar 
the  Plaintiffs  from  maintaining  this  r^'tion.    Those  objects, 
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80  fiir  as  they  are  set  out,  are  at  first  sight  laudable,  and  ^^^^ 
might,  no  doubt,  if  carried  out  only  by  lawful  means,  be 
of  benefit  to  the  community.  But  it  would  be  an  affecta- 
tion of  purity  to  suppose  that  men  joined  together  for 
these  purposes  would  stop  at  what  are  termed  lawful 
means,  and  not  hesitate  to  press  into  their  service  others 
which  could  not  be  regarded  as  lawful.  We  ought  not  to 
scan  motiyes  or  probabilities  too  closely,  nor  ought  we  to 
affect  and  pretend  a  purity  which  we  know  does  not  exist. 
Were  it  therefore  necessary  to  decide  on  this  ground,  I 
am  dispoBed  to  think  that  the  tendency  of  this  association 
would  be  to  promote  not  by  lawful  means  alone,  but  by 
any  means  available,  the  objects  of  the  association.  Mem- 
bers would  be  tempted  to  enlist  the  use  of  all  means,  bad 
as  w^U  as  good,  for  the  attainment  of  the  end.  That 
question,  however,  becomes  of  less  importance  under  the 
circumatances  of  this  case.  The  association  was  in  exist- 
ence when  the  Defendant  signed  the  document  by  which 
he  undertook  to  pay  a  sum  to  the  Plaintiffs  for  their 
services.  So  that  we  have  not  now  to  consider  the  ques- 
tion as  arising  between  members  of  an  institution  not  yet 
formed,  the  tendencies  of  which  are  to  be  weighed  before 
its  existence ;  but  as  arising  where  an  association  has  been 
in  operation.  In  such  a  case  can  the  Defendant  aware  of 
all  its  objects,  and  having  signed  an  undertaking  to  its 
officers  in  consideration  of  their  services,  be  allowed  to 
defend  himself  from  payment  for  the  work  actually  done 
for  him  under  the  terms  of  that  undertaking  ?  The  obser- 
vations of  the  Chief  Baron  in  the  case  of  Egertan  v. 
Brotonlaw,  cited  in  the  argument,  shew  clearly  the  distinc- 
tion to  which  I  am  now  referring.  If  the  contract  is  made 
between  persons  proposing  the  formation  of  such  an  asso- 
ciation, then  its  mere  tendency — if  towards  illegality — may 
make  the  contract  gratuitous  and  illegal ;  but  if  the  agree- 
ment is  for  work  done  for  members  of  an  association 
already  formed,  then  the  mere  tendency  of  the  association, 
though  illegal,  is  not  enough  to  render  the  contract  illegal. 
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1864. 


In  the  latter  case  there  must  be  a  direct  oppoation  to  the 
public  welfiire ;  in  the  former  there  need  only  be  a  ten- 
dency to  the  public  mischief.  Now,  though  I  think  there 
is  a  tendency  to  public  mischief  in  the  objects  of  this 
association,  I  cannot  say  that  I  think  it  so  directly  opposed 
to  the  public  welfare  as  to  make  this  contract  gratuitous, 
and  an  action  on  it  not  maintainable  by  the  Plaintiffs  for 
services  actually  performed  under  it.  Similar  associations 
are  not  unknown  in  the  old  country.  [His  Honor  referred 
to  such  societies  as  the  Catholic  Emancipation  Society, 
Anti-Corn  Law  League,  Carlton,  and  other  clubs  and  asso- 
ciations for  watching  over  and  effecting  changes  in  the 
registration  of  voters  in  England.]  Indeed,  if  the  objects 
of  this  association  are  to  be  deemed  directly  opposed  to 
the  public  welfare,  I  see  no  alternative  but,  as  a  dbUBe- 
quence,  that  all  the  members  would  be  guilty  of  a  misde- 
meanor in  joining  it.  To  hold,  however,  that  the  members 
committed  a  misdemeanor  merely  because  they  associated 
themselves  together  for  objects  which  might,  but  need  not 
necessarily,  be  obtained  by  unlawful  means  is  farther  than 
I  can  go.    I  think  the  Plaintiff  entitled  to  recover. 


Baabt,  J. — ^A  variety  of  topics  have  entered  into  the  able 
arguments  of  counsel  on  this  case,  but  they  may,  I  think, 
be  pinned  down  to  the  tests  generally  applied  to  matters  of 
this  sort ;  matters  in  which  the  basis  of  the  Plaintiff^s  right 
is  a  contract.  The  Plaintiff  may  have  a  right  based  on 
contract — all  other  requisites  to  a  valid  contract  concurring 
— ^if  the  matter  of  contract  be  not  either  malum  prohibUum 
or  malum  in  se.  Matters  of  the  first  sort  embrace  all  those 
various  subjects  of  arbitrary  designation  which  have  been 
made  matters  of  offence  solely  by  the  regulations  of  the 
Legislature,  upon  grounds  of  policy  unconnected  with  the 
moral  law.  For  instance,  in  order  to  put  down  practices 
deemed  injurious  to  the  community  as  a  society  or  a 
nation;  for  suppressing  gambling,  or  for  protecting  the 
excise  and  increasing  and  protecting  the  public  revenue 
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and  means  of  public  defence.  It  is  not,  however,  necessarj  1864. 
to  touch  further  on  this  class  of  things  prohibited  as  the 
prmciples  applicable  to  things  malum  prohibitum  are  not 
applicable  here ;  this  is  not  a  malum  prohibitum.  Is  it  then 
a  malum  inse?  The  general  principle  in  the  exposition  of 
the  law  is  that  in  the  acts  of  public  bodies  and  of  indivi- 
duals, illegaUtj  is  not  to  be  presumed.  It  is  indeed  to  be 
presumed  on  the  contrary  that  subjects  are  loyal,  and  that 
loyal  subjects  do  not  break  the  law.  Is  this  such  an  asso- 
ciation as  that  on  the  face  of  the  terms  of  its  documentary 
constitution  now  before  us,  we  must,  against  the  ordinary 
presumption  that  its  objects  will  be  lawfully  pursued,  hold 
that  it  is  inconsistent  with  the  principles  and  objects  of 
society  and  the  good  government  of  the  nation  ?  The  only 
mode  in  which  it  is  suggested  that  this  association  can  be  so 
is  through  possibility  of  an  abuse  of  its  means  and  objects. 
But  I  think  it  a  strained,  forced  and  erroneous  construction 
of  the  written  constitution  of  the  society  to  hold  that  it  is 
contrary  to  the  law  of  the  realm,  if  otherwise  unimpeach- 
able, because  possibly  its  members  may  abuse  its  powers 
and  so  cause  mischief  to  arise.  Such  may  happen  to  insti- 
tutions the  most  venerable  and  admirable  in  the  state.  At 
the  threshold,  therefore,  I  deny  the  applicability  of  the 
test  proposed.  The  apparent  object  of  the  society  is  a 
beneficial  and  laudable  one,  and  I  think  it  an  abuse  of 
terms  to  say  that  because  such  objects  may  be  perverted 
the  whole  is  illegal.  I  think,  therefore,  that  the  Plaintifis 
are  able  to  enforce  the  contract  which  is  set  forth  in  the 
case. 

Williams,  J. — ^I  think  there  must  be  judgment  for  the 
Plaintiffs.  The  undertaking  was  not  gratuitous.  The 
direct  object  of  the  association  was  not  illegal ;  and  that 
object  is  not  forbidden  either  by  moral  or  positive  law. 
Nor  is  the  mere  tendency  or  possibility  that  the  means  of 
the  association  may  be  abused  sufficient  to  make  it  an 
illegal  association.    I  confess  for  myself  that  I  think  that 
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Btak 

V. 

Stefhekb. 


the  practical  tendency  of  the  association  may  be  to  render 
elections  not  so  free  or  so  pure  as  they  might  be ;  but  I 
agree  with  my  brother  Judges  that  such  mere  tendency  is 
not  sufficient  to  render  the  contract  gratuitous  and  Toid. 


Judgment  for  the  Flaintiffi. 


1862. 

Sept  9  (At). 
1864. 
Jufy  6. 


COURTNEY  V.  WILSON. 


S.,  in  1860, 
borrowed  of 


The  declaration  contained  the  money  counts  and  a  count 
in  trover.  Pleas  to  the  first  counts,  never  indebted ;  and 
to  the  count  in  trover,  not  guilty,  and  a  traverse  of  the 
PlamtifTs  property  in  the  bill. 


./\.N  action  by  the  official  assignee  of  Thomas  Stevem  to 
^"hUfather-  '^^^^r  fro^  *^®  Defendant  the  proceeds  of  a  biU  of 
in-law,  £1500^  exchange  transferred  by  Stevens  to  the  Defendant.  The 
a^wOTont  of     proceeds  were  claimed  on  the  ground  that  the  transfer  fell 

attorney  and     within  the  meaning  of  the  6th  Vic.,  No.  17,  sec.  8. 
bond  for  the  ^  '  ' 

amount. 
Judgment  was 
not  entered 
up  on  the 
warrant  of 
attorney,  but 
a  writ  was 
issued,  and 
judgment 
entered  up  in 
the  action. 
In  January, 
1862,  jr.,  hy 

threats  to  put  the  sheriff  in  possession  and  by  other  great  pressure,  got  from  8. 
some  cash  payments,  and  a  transfer  of  two  bills  of  exchange.  Within  sixty  days 
of  the  payments  and  transfer,  5.  absconded,  and  his  estate  was  sequestrated.  C, 
his  official  assignee,  sued  W.  for  money  had  and  received,  and  in  trover,  for  the 
proceeds  of  the  bills.  It  was  admitted  that  the  cash  payments  were  valid  under  the 
Act  5  Vic.,  No.  17,  sec.  12,  but  contended  that  the  transfer  of  the  bills  was  absolately 
void  under  sec.  8,  although  such  transfer  were  involuntary,  and  there  were  no  fraud  in 
the  preference  of  W,  to  other  then  existing  creditors.  The  jury  found  for  the  Defend- 
ant; and  found  specifically  that  the  transfer  was  made  by  the  insolvent  hondjide. 
On  rule  nisi  to  enter  the  verdict  for  the  Plaintiff, 

Held,  after  judgment  reserved  till  a  full  report  of  The  Bank  of  AustrdUuia  «. 
Harris,  before  the  Privy  Ck)uncil,  had  been  received  from  England;  that  as  the 
transfer  of  the  bill  was  not  voluntary  it  was  not  defeated  by  the  5th  Vie.  Na  17, 
sec.  8,  and  rule  nisi  to  enter  verdict  for  Plaintiff  discharged. 


The  trial  was  before  Stawell,  C. 
September  3rd,  1862. 


J.,  in  Melbourne,  on 


(k)  Coram  SlaweU,  C.  J.,  WUliams,  J.,  and  MoUmooHh,  J. 
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It  appeared  that  Stevens  waa  the  son-in-law  of  Wilson,  ^  isl- 
and often  received  aseistance  from  him  ;  that  two  years 
before  the  sequestration,  Stevens  had  given  to  Wilson  a 
warrant  of  attorney  and  bond  for  £1500 ;  that  judgment 
was  never  entered  up  on  the  warrant  of  attorney,  but  a  writ 
was  issued  by  WUsan,  and  by  arrangement  judgment  was 
signed  in  the  action.  Wilson's  own  son,  who  acted  as  the 
agent  of  Stevens,  pressed  him  on  behalf  of  Wilson  for  pay- 
ment ;  and  in  January,  1862,  by  dint  of  threats  to  put  the 
sheriff  in  possession,  and  by  great  pressure,  Wilson  got 
certain  payments  in  cash,  and  two  bills  of  exchange.  The 
proceeds  of  one  of  these  bills  the  Plaintiff  claimed  in  the 
present  action. 

As  to  the  cash  payments,  as  they  were  bond  fide  made, 
and  were  therefore  valid  by  section  12  of  the  Act,  no 
question  arose  about  them.  But  as  to  the  bills,  the 
Fhuntiff  contended  that  the  transfer  of  them  was  void 
under  section  8  by  the  mere  facts,  that  it  was  made  within 
siity  days  next  preceding  the  sequestration,  and  that  other 
then  existing  creditors  were  preferred  by  it.  No  question 
of  fraud  or  intent  was  involved  under  section  8.  If  the 
transfer  were  void,  he  further  contended  that  the  proceeds 
of  the  bill,  since  received  by  Wilson,  could  be  recovered 
from  him  under  the  count  for  money  had  and  received  to 
the  Plaintiff's  use,  as  assignee. 

The  Defendant  answered  that,  on  the  construction  lately 
put  on  section  8  of  the  Act  by  the  Privy  Council,  in  the 
case  of  The  Bank  of  Australasia  v.  Harris,  the  transfer 
was  not  void,  because  it  was  not  a  fraudulent  preference, 
but  made  Jxmdfide,  under  pressure,  like  the  cash  payments. 
There  was  no  direct  proof  of  actual  insolvency,  or  contem- 
plated surrender,  or  known  proceedings  to  sequestrate ;  but 
the  Plaintiff  gave  evidence  of  an  immense  number  of  bills 
Ming  due  against  Stevens,  and  that  he  absconded  just 
before  they  became  due.    It  was  therefore  suggested  for 
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the  Plaintiff  to  the  juiy  that  Stevens  absconded  to  defeat 
or  delay  his  creditors.  But  it  was  suggested  for  the 
Defendant  that  Stevens  absconded  to  avoid  charges  th^ 
said  to  be  impending,  rather  than  to  defeat  or  delay  hiB 
creditors.  One  of  the  Defendant's  witnesses,  who  ''  acted 
as  Stevens's  banker/'  swore  to  a  belief  that  if  Stevens  had 
stayed  he  would  have  "  pulled  through  his  difficulties." 

The  learned  Judge,  in  reference  to  the  operation  of  5  Vie., 
No.  17,  sec.  8,  directed  the  jury  that  the  transfers  of  the 
bills  must  have  been  voluntary,  but  need  not  necessarily 
have  been  fraudulent — i.e.  amounting  to  ''a  fraudulent 
preference,"  in  order  to  bring  it  within  that  section ;  and 
told  them  that  they  must  be  satisfied  Stevens  was  actually 
insolvent.  The  verdict  was  for  the  Defendant.  In  ansver 
to  a  question  specifically  put,  the  jiuy  found  that  the 
transfer  was  made  by  the  insolvent  bond  fide.  Leave 
was  given  to  move  the  full  Court  to  enter  a  verdict  for  the 
Plaintiff. 

A  rule  nisi  was  obtained  to  enter  the  verdict  for  tiie 
Plaintiff,  on  the  grounds  that  the  transfer  had  the  effect  of 
a  preference ;  and  that  the  verdict  was  against  evidence. 

Siginhotham  and  Sarris  shewed  cause. — ^There  is  no 
evidence  that  Stevens  was  then  insolvent.  According  to 
Laing  v.  The  Bank  of  Victoria  (Z),  the  meaning  of  being  insol- 
vent is,  not  that  you  cannot  make  cash  payments  in  full, 
but  that  your  liabilities  exceed  your  assets.  If  he  were 
not  then  insolvent,  there  could  be  no  other  then  existing 
creditors  whom  he  could  prefer,  in  the  sense  of  the  Act.  Bat 
granting  there  were  then  existing  creditors  who  could  be  pre- 
ferred, there  is  nothing  to  shew  that  they  have  not  been 
paid  in  full,  and,  therefore,  that  the  Defendant  was  in  fact 
preferred.    There  is,  indeed,  no  proof  that  any  creditors 

(Q  Sap.  Ct.,  Vict,  Dec  1857. 
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eyer  proved  on  the  estate.  The  case  of  the  Banh  of  Aua-  ^  "^^^ 
traUma  v.  Sarris,  reported  in  a  note  to  Courtney  v.  Young- 
husband  (m)y  govems  this  case.  It  decides  that  the  words 
of  section  8,  of  the  5  Vic,,  No.  17,  "indicate  a  fraudulent 
''preference,  and  were  not  intended  to  refer  to  any  case  of 
"preference  not  firaudulent."  The  jury  have  expressly 
found  that  this  transfer  was  not  fraudulent  but  londjide. 
It  will  be  contended  that  that  case  is  distinguished  from 
this  in  the  point,  that  the  persons  who  raised  the  defence 
there  were  not  the  official  assignees  of  the  insolvent ;  but 
that  point  was  not  before  the  mind  of  the  Court  in  its 
judgment;  the  circumstance  is  not  once  referred  to. — 
[^Stmoelly  C.  J. — We  have  not  the  report  of  the  argument ; 
and  the  judgment  states  some  of  the  grounds  of  determina- 
tion, not  all.  The  plea  is  said  to  be  bad  on  demurrer.  I 
know  of  no  reason  why  a  plea  in  the  very  words  of  the 
statute  should  be  bad,  except  on  the  ground  that  the 
defence  was  raised  by  persons  who  had  no  right  to  raise  it. 
Molesworthy  J. — ^A  case  in  this  Court  has  decided  that  an 
alienation  which  was  within  the  6th  section  was  only 
voidable,  though  that  section  says  such  alienations  are 
fraudulent  and  absolutely  void  (n),  I  apprehend  the 
Iftw  is  the  same  under  this  section.]  The  case  of  Young 
t.  BilUter  (o),  was  trover  under  the  1st  and  2nd  Ftc., 
c«^.  ex.,  sec.  59,  by  the  assignees  of  an  insolvent  who 
had,  while  in  embarassed  circumstances,  and  within  three 
months  of  imprisonment,  given  to  a  favored  creditor  a 
warrant  of  attorney,  under  which  he  entered  up  judg- 
ment and  seized  the  goods.  It  was  held  in  the  House  of 
Lords  that,  though  the  warrant  of  attorney  was  voidable 
as  against  the  official  assignee,  yet  he  could  not  treat  the 
Belling  as  an  act  of  conversion  against  himself;  and  it  was 
doubted  whether  he  had  any  remedy  at  law.    Therefore,  if 

(»)  1  W.  &  W.,  Law,  59.  (o)  30  L.  J.,  Q.  B.,  168. 

(»)  Vide  SrcUihwaite  v.  Faacoe, 
6  Shadforth,  28;  McLaehUm  v, 
WiUon,  lb.  68. 
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1862.  the  section  be  so  read  as  to  make  the  transfer  in  this  case 
voidable  only  by  the  assignee,  and  by  him  only,  it  would 
follow  that  even  he  would  be  without  remedy  at  law ;  at  all 
events  till  some  actual  conversion  had  been  done,  or  some 
demand  and  refusal  made.  And  in  that  case,  the  warrant 
of  attorney  was  given  with  intent  to  prefer. — [WUlianu,  J. 
— ^Why,  indeed,  should  the  transfer  be  void  as  against  ail 
the  world  ?  What  is  the  object  of  the  "  Insolvent  Aet,*^ 
except  to  protect  the  estate  on  behalf  of  the  creditors? 
Why,  therefore,  make  the  transfer  void,  except  so  £Eff  as 
against  them  and  the  official  assignee  P  The  official  assignee 
need  not  interfere  unless  he  considers  the  estate  damnified. 
Stawell,  C.  J. — The  last  sentence  of  the  report  in  the  case 
of  l^e  Bank  of  Australasia  v,  Harris  shews  that  the  point 
as  to  the  official  assignee  was  in  the  mind  of  their  lordships 
— ^the  words  '^nor  does  it  indeed  appear  that  any  daim 
''has,  under  that  sequestration,  been  made  against  either 
"the  appellants  or  the  respondents."  This  report  is 
from  the  Jurist.  The  report  in  the  Weekly  Beporter 
says  that  Mr.  Temple  and  Mr.  Aspland,  counsel  for  the 
respondents,  had,  amongst  other  points,  argued  that 
"only  the  official  assignee  could  avoid  any  payment  or 
"  transfer  made  in  contravention  of  the  provisions  "  of  the 
8th  section.] — There  was  no  other  then  existing  creditor 
before  whom  the  Defendant  could  obtain  a  preference,  for 
there  was  no  other  judgment  creditor.  It  should  be  left 
to  the  jury  to  say  if  the  transfer  had  the  effect  of  preferr- 
ing one  creditor  to  another. — [Williams^  J. — If,  however, 
you  fritter  away  the  strict  letter  of  the  8th  section,  so  far 
as  to  read  the  words  "  absolutely  void "  to  mean  only 
"voidable  as  against  the  official  assignee,"  why  not  go 
further,  and  say  that  the  words  "preferring  any  then 
"existing  creditor,"  mean  fraudulently  preferring?] — To 
prefer  there  must  be  some  one  else  in  an  equal  position 
before  whom  the  Defendant  could  be  preferred.  There 
was  no  other  judgment  creditor.  The  alienation  must 
also  be  a  voluntary  alienation.    Here  it  was  compulsory. 


CASES  AT  LAW. 

Van-Casteel  v,  Booker  (jp),  Morgan  v,  Brundretf  (q).  The 
12th  sec.  makefl  certain  payments  illegal,  unless  made  under 
legal  pressure.  That  affords  an  inference  that  if  the  trans- 
fers which  by  section  8  are  forbidden  were  made  under 
pressure,  then  they  also  would  be  legal. — [Williams^  J. — 
The  section  is  an  extraordinary  one.  We  should  consider 
its  spirit  and  meaning,  as  well  as  its  letter.  If  we  may 
innovate  in  one  respect  on  the  strict  letter,  in  favor  of  a 
liberal  interpretation,  why  may  we  not  in  another,  where 
a  similar  liberal  construction  seems  desirable  ?  No  doubt 
we  have  always  read  this  section  differently.  But  if  we 
have  been  wrong,  it  is  never  too  late  to  mend.  Molestoorth,  J, 
—A  strong  argument  for  the  view  we  have  hitherto  taken 
has  always  appeared  in  the  fact  that,  wherever  the  word 
"fraudulent"  is  used  in  the  Act,  it  would  appear  to  have 
been  used,  on  an  obvious  and  reasonable  construction,  in 
the  sense  of  actual  fraud.] 

Michie,  DawsoUy  and  Fellows  in  support  of  the  rule. — 
There  is  a  series  of  clauses  in  which  the  word  "  firaudulent  '* 
is  constantly  used,  and  then  the  eighth  clause  comes,  and  in 
reference  to  the  series  of  acts  of  transfer  there  enumerated, 
the  word  is  uniformly  omitted;  it  must  be  because  the 
Legislature  meant,  in  that  clause,  to  make  the  two  circum- 
stances there  mentioned  in  themselves,  and  without  refer^ 
ence  to  fraud,  or  to  the  intention  with  which  such  acts 
might  have  been  done,  effectual  to  defeat  the  acts  mentioned 
in  that  section.  If  the  estate  turns  out  to  have  been  solvent 
thereafter,  no  one  is  hurt ;  if  it  turns  out  that  it  was  insol- 
vent, the  object  has  been  secured  of  rightly  setting  aside  the 
transfer  in  favor  of  the  general  body  of  creditors  whom  the 
transfer  postponed  to  the  favored  one.  Amumi  v,  Castrigue  (r). 
The  Act  is  clear  that  such  alienations  are  absolutely  void — 
and  not  merely  voidable  if  the  debtor  were  insolvent  at  the 
time  of  the  alienation.     The  only  difficulty  about  it  is  the 

(p)  2  Exch.,  691.  iq)  2  N.  &  M.,  280;  S.C,  5  B.  &  Ad.,  289. 

(r)  13  M.  &  W.,  443. 
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1862.  severity  of  it.  The  Act  lays  an  iron  grasp  on  the  assets  of 
every  person  insolvent,  and,  in  doing  so,  runs  a  risk  of 
seizing  the  property  of  persons  who,  though  insolvent  at  the 
time,  may  afterwards  become  solvent.  As  to  transfers  in 
mortgage  made  by  persons  in  embarrassed  circumstances, 
who  afterwards  pull  through,  the  simple  course  left  for  the 
creditors  of  such  is  to  proceed  on  the  assumption  that  their 
old  security  was  worthless,  and  to  take  fresh  securitieB,  or 
take  payment  in  cash  when  they  can  get  it,  and  start  again. 
The  12th  section  bears  out  this  view.  The  first  object  is  to 
secure  the  assets,  and  prevent  alienations  of  the  estate;  but 
as  a  man's  business  must  go  on,  some  honest  dealings  for 
cash  are  protected;  and  payments  made  under  pressure 
and  hand  fide  are  made  valid.  The  same  reason  does  not 
apply  to  assets  not  being  cash,  and  alienations  of  these  by 
persons  insolvent  within  a  certain  distance  of  time  firom  the 
sequestration,  are  made  absolutely  void.  The  case  of  The 
Bank  of  Australasia  v,  Harris  does  not  decide  this.  The 
judgment  says  only — "  The  better  opinion  is,"  &c. ;  and 
then  goes  on  to  say :  "  but  whether  this  be  so  or  not,'*  Ac. 
So  that  the  case  was  clearly  not  decided  on  that  point. 
That  decision  can,  indeed,  be  supported  on  other  grounds. 
Braithwaite  v,  Qurdiner  (»).  The  decision  of  the  Sydney 
Court  has  always  been  according  to  the  FlaintifTs  view. 

Our.  adv.  viUi. 


1864.  Stawell,  C.  J. — ^The  judgment  of  the  Privy  Council  in 
JWtf  6.  •»     " 
the  case  of  The  Bank  of  Australasia  v.  Harris  bore  so 

materially,  it  was  said,  on  the  proper  construction  of  the 

8th  section  of  the  5th  Fm?.,  ISo.  17,  that,  although  not 

essential  to  our  decision,  we  felt  justified  in  postponing  it 

until  a  fiill  report  of  the  case  had  reached  us. 

(«)  8  Q.  B.,  478. 
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There  are,  no  doubt,  paBsages  in  the  judgment  in  that 
case  which  suggest  that  transfers,  &c.,  in  order  to  fall 
within  that  section  must  be  fraudulent.  But  these  obser- 
vations, though  entitled  to  the  highest  respect  as  serving 
to  shew  their  Lordships'  impression  as  to  the  proper  con- 
struction of  the  section,  are  not  necessarily  to  be  considered 
as  part  of  their  judicial  conclusion.  The  action  in  that 
case  was  bj  the  indorsees  against  the  acceptors  of  a  bill 
of  exchange.  An  alleged  preference  by  the  drawers  of 
that  bill  to  those  indorsees  afforded  no  answer  whatso- 
ever to  the  suit.  The  transfer  of  the  bill,  if  void  as  a 
preference  within, the  Act,  should  have  been  set  aside 
by  the  official  assignee  of  the  drawer's  estate;  and  there 
was  no  allegation  or  proof  of  his  having  deemed  it  incum- 
bent on  bim  to  interfere.  The  defence  was  res  inter  alios 
acta.  Moreover,  if  fraud  is  essential  to  render  tranfers 
void  under  this  section,  assignments  made  in  pursuance  of 
the  5th  Vic.,  No.  9,  sec.  87,  are  placed  in  a  better  position 
than  the  official  assignee  occupies  under  sequestrations  in 
pmvuance  of  the  Act  5th  Vic,  No.  17 — an  Act  passed  in 
the  same  session.  The  former  are  protected  by  the  retro- 
spective effect  of  the  sixty  days'  clause,  which,  exclusive 
of  fraud,  renders  all  transfers  within  that  time  void  ;  whilst 
fraud  is  necessary  to  enable  the  official  assignee  to  set  aside 
a  transfer  executed  within  that  period.  We  think  this  was 
not  the  intention  of  the  Legislature. 

In  the  present  case,  the  substantial  defence  submitted 
to  the  jury  was  that  the  transfer  of  the  bill  to  the 
Defendant  was  not  voluntary.  It  was  extracted  from 
the  insolvent  by  threats  of  putting  the  sheriff  into  pos- 
session under  a  valid  execution.  Such  a  course  would 
have  been  destructive  of  the  insolvent's  trade.  His 
position — the  prospect  of  his  being  able  to  meet  the 
then  existing  pressure — ^the  probability  of  his  yielding  in 
consequence  of  these  threats — and  of  his  defeating  the  levy 
by  a  voluntary  sequestration,  were  all  matters  for  a  jury  to 

W.W.  &a'b.  vol.1. — LAW.  K 
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18^  ^  consider  in  deciding  whether  the  transfer  was  made  volim. 
tarilj  or  not.  The  case  went  to  them  on  this  issue,  and  we 
think  there  was  eyidence  to  sustain  the  verdict  returned. 

Bule  fmi  dUeharffed, 

Note. — ^His  Honor  Mr.  Justice  Molesworth,  who  was 
not  present  at  the  deliyery  of  the  above  judgment,  has 
furnished  the  Reporters  with  the  following  memorandom 
in  respect  to  it : — 

"  This  decision  was  given  in  my  absence,  and  verbally 
"  its  language  was  not  communicated  to  me.  I  concurred 
**  in  it  upon  the  ground  that  the  Defendant  having  an 
''  execution  could,  by  selling  under  it,  have  obtained  the 
"  same  priority  over  other  creditors  as  he  did  by  the 
'^  transfer  of  the  bill ;  that  the  insolvent's  power  to  prevent 
'^  that  result  by  voluntary  sequestration  was  not  to  be 
"  regarded.  I  thought  that  generally  where  an  execution 
"  is  avoided  by  transfer,  it  should  be  a  question  for  a  jury 
"  regarding  the  powers  of  the  execution  creditor,  and  the 
"  circumstances  of  the  transfer,  to  say  whether  the  creditor 
"  was,  by  the  transfer,  placed  in  a  better  position  as  to 
"  obtaining  payment  before  other  creditors  than  he  would 
'*  have  held  if  the  insolvent  had  remained  passive." 
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If  the  Mattbb  oi-  THE  EEAL  PROPEBTY  ACT ; 

AJSTD   IS   THE   MaTTEB   OF   THE   APFLICATIOF   OE 

MAHTIN  LYONS. 

[is   CHAMBEBS  (t),'\  K^^r^r^ 

-  —  Atiffusi  19. 

JN ICHOLAS  KEAENEY  waa  the  proprietor  of  land  a  ca^ 

xmder'' The  BealFropertyAcr  (t?),bemg  the  Crown  grantee  J^^^'^'' 

of  subdiyisions  A.  and  B.  of  section  33  in  the  County  of  of  the  "Iteal 

Dalhousie.     In  November,  1863,  he  entered  into  a  written  ^c^**^^. 

agreement  for  the  aale  of  this  land  to  Martin  Lyons,     On  uig  &  l^en  on 

November  30,  at  the  request  of  Martin  Lyons,  he  executed  gpecified,  and 

a  power  of  attorney  to    Charles  Lyons,  in  the  form  of  forbidding  the 

•^       '  ^  ^        registration  of 

Schedule   I.   to    "  The  JReal  Property  Act,^   authorising  any instru- 

Charles  Lyons  to  dispose  of  the  land,  and  to  do  all  acts  Se°lan?^tif 

necessary  for  completing  the  purchaser's  title.     This  power  after  notice  to 

was  registered  under  the  Act,  and  a  transfer  executed  wm^otbe  * 

thereunder  of  the  whole  of  the  land  to  Martin  Lyons  on  extended  to 

include  a 
May  21,  1864,  in  the  form  in  Schedule  D.     On  June  22,  claim  to  the 

Martin  Lyons  obtained  the  Crown  grant  from  the  Treasury  J*^^^^^^" 

on  production  of  the  transfer  thus  executed ;  and  on  the  affidavit ;  and 

same  day  lodged  both  grant  and  transfer  at  the  office  of  the  app  w*  to  be 

Begistrar-General,  to  procure  himself  to  be  registered  as  registered  as 

proprietor.      On  the  same  day  a  caveat  was  lodged  on  ^ay  on  snm- 

behalf  of  James  Joseph  Kearney,  who  thereby  claimed  a  ^^^  ^  the 
«.  .  caveator  ob- 

lien  or  equitable  charge  of  £94  on  the  land  in  question,  tain  an  order 

and  forbad  the  registration  of  any  instrument  affecting  it  ^^^  Judge 

until  after  notice  of  any  intended  registered  dealing  to  the  for  with- 

caveator.     The  Commissioner  of  Titles  thereupon  refused  ^^^  ^^ 

to  proceed  in  registering  Martin  Lyons  as  proprietor.     On  payment  to 

June  24,  Nicholas  Kearney  executed  a  revocation  under  the  ^^  therein 


specified. 


(0  Coram  Barry,  J.  {v)  No.  140. 
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1864. 

In  re 

"  The  Real 

Peopbett 

Act." 

£x  parte 

Ltonb. 


Act  of  the  power  of  attorney  to  O.  Zyom,  and  afterwarda 
executed  a  transfer  under  the  Act  of  all  the  land  to  J.  /. 
Kearney  the  present  caveator,  who  thereupon  sought  to  be 
registered  as  the  proprietor.  Against  this  registration 
M,  Lyons^  the  present  applicant,  lodged  a  cayeat  on  July  6. 
On  the  same  day  M.  Lyont  tendered  to  the  agent  of 
J.  J,  Kearney  the  sum  of  £94.  This  tender  was  refused ; 
J,  J.  Kearney  asserting  his  title  to  the  land  absolutelj. 
Under  these  circumstances  M,  Lyons  obtained  a  sum- 
mons, calling  upon  J.  J".  Kearney  to  shew  cause  why 
the  caveat  lodged  by  him  should  not  be  removed  on 
the  grounds — (1)  that  he  ought  not  to  have  lodged  it; 
(2)  that  the  amount  mentioned  therein  had  been  tendered 
and  refused ;  (3)  on  the  grounds  appearing  in  the  affidavit 
of  M.  Lyons  ;  and  why  the  Commissioner  of  Titles  should 
not  proceed  with  the  application  of  M,  Lyons, 


This  summons  now  came  on  to  be  heard  in  Chambers 
upon  affidavits,  from  which  it  appeared  that  the  laud 
had  been  originally  occupied  by  virtue  of  the  invahd 
occupation  licenses  purporting  to  be  granted  under  the 
Land  Act  of  1860;  and  that  N.  Kearney ^  the  occupant, 
in  exercise  of  the  privilege  conferred  upon  him  as  a 
licensee  by  the  subsequent  land  Act  of  1862,  had  become 
the  purchaser  of  the  land  held  under  his  license.  M.  Lyons, 
the  present  applicant,  asserted  that  If.  Kearney  had  occupied 
and  purchased  as  a  trustee  for  him.  J,  J.  Kearney,  the 
caveator,  asserted  that  If,  Kearny  had  occupied  and  pur- 
chased as  a  trustee  for  him  ;  also  that  If,  Kearney  was  of 
drunken  habits,  and  had  been  induced  to  execute  the 
contract  of  sale  to  M.  Lyons  and  the  power  of  attorney  to 
O,  Lyons,  before  referred  to,  whilst  in  a  state  of  intoxica- 
tion, and  without  understanding  the  effect  of  either  trans- 
action. The  purchase -money  for  the  land  had  been  paiJ 
into  the  treasury  by  the  caveator.  The  applicant  was  in 
possession ;  money  had  been  spent  by  both  in  improve- 
ments upon  the  land. 
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J.  W,  Stephen  for  the  applicant. — ^The  land  is  already 
within  the  proyisions  of  "  The  Real  'Property  Aot^V  as 
it  was  not  alienated  from  the  Crown  until  after  that  Act 
came  into  force.  This  application  is,  therefore,  made  under 
the  Slst  section,  which  relates  to  caveats  affecting  land 
alreadj  under  the  Act,  the  caveator  having  lodged  a  caveat 
in  the  form  prescribed  by  the  80th  section.  The  weight  of 
evidence  is  in  favor  of  the  applicant,  who  is  entitled  to  the 
land  by  virtue  of  the  original  trust  in  his  favor,  and  also  by 
viitue  of  subsequent  contract  with  his  trustee.  The  caveat 
Mserting  a  lien  for  a  specific  sum  cannot  be  amplified  by 
the  affidavits  which  have  been  filed  into  a  more  extensive 
claim  by  a  proprietor ;  and,  on  payment  of  the  sum  alleged 
to  be  due,  the  caveat  must  be  removed. 


1864. 

In  re 

"The  Real 

Pbopbrty 

Act." 

Ex  parte 

Ltovs. 


Bunny  for  the  caveator. — ^The  positions  of  eesMU  que 
tnut  and  purchaser  are  inconsistent,  and  discredit  the 
applicant's  evidence.  It  is  dear  upon  the  affidavits  that 
the  caveat  which  was  prepared  in  the  Begistrar-G^neral's 
office  was  not  intended  to  have  the  limited  operation  con- 
tended  for.  There  is  no  declaration  of  trust  in  the  appli- 
cant's Beivor  sufficient  to  satisfy  the  Statute  of  Frauds  ;  nor 
is  the  alleged  agreement  for  sale  such  as  would  be  enforced 
by  a  court  of  equity  in  a  suit  for  specific  performance. 
N'.  Kearney  was  drunk  when  he  signed  it ;  and  it  does  not 
appear  that  the  purchase-money  was  ever  paid. 

/.  Wi  Stephen  in  reply. 


Babby,  J. — I  shall  not  consider  this  matter  with  respect 
to  the  trust  alleged  on  either  side,  which  was  in  each 
instance  opposed  to  the  policy  of  the  Land  Acts,  and 
resorted  to  for  purposes  of  evasion.  Trusts  so  constituted 
I  cannot  recognise.  The  case,  then,  resolves  itself  into  an 
ordinary  contract  for  sale,  which  contract  is  impeached  by 
a  person  not  a  party  to  it,  on  the  ground  that  when  the 
Tender  entered  into  it  he  was  drunk.    I  do  not  consider 

W.W.  Aa'b.  vol.1. — LAW.  L 
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that  the  evidence  is  sufficieiit  to  impeach  the  sale  on  that 
ground,  even  were  it  one  which  I  could  entertain ;  and  I 
shall,  therefore,  order  the  removal  of  the  caveat.  As  to 
the  terms  upon  which  it  is  to  be  withdrawn,  I  do  not 
feel  myself  at  liberty  to  extend  the  language  of  the  caveat 
to  embrace  other  claims  to  which  it  has  no  reference. 
It  is  admitted  that  the  amount  of  the  sum  due  to  the 
caveator  on  account  of  purchase-money  is  correctly  stated; 
and  upon  that  sum  being  paid  to  him  the  caveat  must  be 
withdrawn  and  the  registration  of  the  applicant,  as  proprie- 
tor, proceeded  with.  This  is  not  a  case  for  giving  costs 
to  either  party. 


"  On  diflcbarge  of  £94  by  payment  or  tender  to  J,  J.  Eeam&f  or 
«  hlB  attorney,  within  two  weeks,  his  caveat  to  be  remoyed.  The 
"  CSommissioner  of  Titles  is  thereupon  to  register  Jf.  Lgfone  is  pro- 
"  prietor.  Reserve  to  J,  J.  Kearney  any  claim  he  may  have  to  recorer 
*'  for  money  laid  oat  in  improvements  on  the  land,  and  bis  eqoitaUe 
«  rights  with  respect  thereto,  if  any." 


CASE.S 

ARGUED  AND  DETERMINED 

or  THB 

SS^tmt  ^ouvt  0t  Vitioxia, 

IN 

MICHAELMAS  TERM,  28  VICTORIA. 


The  Judges  who  sat  in  Banc  in  this  term  were — 

Stawbll,  C.  J.  Williams,  J. 

Babbt,  J. 


1 
I 

!  EEGINA  V.  JOHN  COOPER.  1864. 

QJSepteptber  1. 
TJESTION   of  law  reserved  for  the  opinion  of  the  Q^g^^^y. 
Judges  of  the  Supreme  Court,  under  the  Act  16  F«?.,  No.  mation  for 
7,  sec.  28,  by  Stawell,  C.  J.,  on  the  trial  of  the  prisoner  for  ^edto!^ 

rape  at  the  Maryborough  Circuit  Court.     The  point  was  poboratethe 
-4^1.  J  ^JL  statement  of 

Stated  thus : —  the  proeecu- 

trix  that  she 
complained, 
''  The  offence  was  alleged  to  have  been  committed  on  can  only  be 

''Tuesday,  21st  June  List,  and  on  the  24th  June  the  pro-  ^^^^^^ 

^aecutrix,  a  girl  of  twelve  years  old,  complained  to  her  theprosecu- 

**  mother,  and  also  to  another  person ;  fear  of  punishment  Whether  com- 

I         **  having  deterred  her  from  complaining  (as  she  told  the  pUintwas 

"prisoner  she  would)  at  once.    Margaret  Parker y  a  wit-  cannot  be 

**  ness,  being  sworn,  stated,  *  The  big  one  (the  prosecutrix)  **^®^J^m**J*' 

the  complaint, 
•nd  where  a  witnen  stated  the  terms  of  the  complaint,  and  in  the  complaint  the 
prisoner  was  spoken  of  by  name  as  the  offender,  a  conviction  following  on  such  evidence 
wasqnaahed. 

L  2 
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'^ '  said  Jaeh  Cooper  put  ;ne  down  and  took  out  his  thing 
'' '  and  put  it  into  me.  I  cried,  but  the  prisoner  told  me 
Qr^^j^  "  *^ot  to  cry  out.'  Mr.  Ireland,  for  the  prisoner,  objected 
"  that  the  person's  name  ought  not  to  be  mentioned ;  that 
"the  whole  story  could  ngt  be  receiyed;  and  that  the 
"  evidence  should  be  confined  to  a  simple  statement — that 
"  she  (the  prosecutrix)  had  made  a  complaint.  I  admitted 
"  the  evidence ;  it  corroborated  the  testimony  of  the  girL 
"  The  prisoner  was  found  guilty,  and  sentenced,  but  execu- 
"  tion  was  respited  until  the  opinion  of  the  Judges,  &c. 

"  W.  F.  StawMiL,  C.  J. 
"  29th  July,  1864." 

C.  A.  Smyth  for  the  Crown. — There  has  been  no  absolute 
decision  that  such  evidence  is  admissible,  but  the  feeling 
of  the  Judges  seems  to  be  in  favor  of  it.  Beg,  v,  ^Eyre  (10). 
[Williams,  J. — I  always  thought  that  only  evidence  of  the 
fisbct  of  complaint  at  the  time,  to  shew  unwillingness,  was 
admissible;  not  evidence  of  any  details.] — ^That  was  the 
rule,  but  it  seems  to  be  doubted.  In  liey.  v.  Walker  (jp)i 
Farkoy  B.,  says  that  the  sense  of  the  thing  is  that  the 
jury  should  know  the  nature  of  the  complaint,  that  they 
may  judge  how  far  it  is  evidence  corroborative  of  the 
prosecutrix's  statement  that  she  complained ;  but  that  for 
reasons  which  he  never  could  understand  a  rule  has 
obtained  of  rejecting  all  the  details.  The  whole  £ftcts 
were  admitted  in  a  case  tried  by  Bylee,  J. — IWilliamty 
J.  —  It  does  not  appear  that  the  evidence  was  ad- 
mitted in  Bey,  v.  Eyre.  There  was  no  opportunity  of 
carrying  the  case  to  an  appeal  there.] — The  case  of  Bey,  r. 
Megson  (y)  shews  the  distinction  in  such  cases  between 
evidence  as  independent  hearsay  testimony  and  as  coiro- 
borative  original  testimony.  See  also  Mr.  FUzfamei 
Stephen    on    "  Criminal    Law,''     citing    Bey,    9.    Iblkei. 

(w)  2  Fost.  &  mi,,  578.  (x)  2  Moo.  &  Rob.,  212. 

(y)  9  Car.  &  P.,  420. 
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[Stawelly  C.  J. — I  cannot  think  Mr.  Boron  Farlse  would 
ever  baye  made  such  an  observation  as  this  reported  of  him. 
It  seems  to  me  wholly  against  the  rules  of  evidence.    And       coopbb 
with  all  deference  to  Mr.  Justice  Biflea  I  cannot  under- 
stand the  reasoning  ascribed  to  him.] 

No  appearance  for  the  prisoner. 

Fellatei,  as  am.  cur.^  handed  up  Be^,  v,  Osborne  (z), 

Stawbll,  C.  J. — ^In  this  case  the  prisoner  was  charged 
with  rape  on  a  girl  over  twelve  and  not  thirteen  years  of 
age.  She  was  called  and  gave  evidence.  She  was 
asked  if  she  complained  at  the  time,  and  answered  "  Yes,  to 
"  my  mother  and  my  aunt."  Her  aunt  was  called  to  corro- 
borate her  as  to  her  having  complained ;  and  she  did  not 
merely  state  that  the  girl  had  complained,  but  gave  the 
words  of  the  complaint ;  and  in  those  words  the  prisoner 
was  spoken  of  by  name  as  committing  the  offence.  Counsel 
for  the  prosecution  contended  that  he  was  entitled  to  have 
the  whole  details  of  the  complaint,  and  not  merely  the  fact 
of  a  complaint.  The  principle  on  which  such  evidence  is 
receivable  is  this : — ^For  the  completion  of  the  offence  it  is 
necessary  that  the  woman  or  girl  should  be  an  unwilling 
pariy.  Some  proof  of  that  is  her  h^txg  a  complaining  party ; 
and  corroborative  proof  by  the  party  complained  to,  that  the 
prosecutrix  did  so  complain  is  admissible.  So  far  all  is  con- 
sistent with  the  plain  rule  of  evidence  excluding  hearsay 
evidence,  because  evidence  is  not  admitted  as  hearsay  proof 
of  the  facts  mentioned  in  the  complaint,  but  as  original 
evidence  of  the  fact  of  the  complaint  itself.  But  one 
step  further  than  that,  the  evidence  becomes  but  hear- 
say proof  of  the  details  mentioned  in  the  evidence. 
The  prisoner  himself  may  cross-examine  as  to  such  details, 
in  order  to  shake  the  credibility  of  the  witnesses.     He 

(z)  Car.  &  Mamh,  622. 
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^^^^^  takes  that  course  at  his  own  risk,  for  he  may  thereby  render 
RBonrA  admissible  evidence  of  facts  which  would  not  otherwise  be 
CooPBii.       received.    But  it  would  be  violating  first  principles  if  such 

a  line  of  examination  were  permitted  on  behalf  of  the 

prosecutor. 

Babby,  J. — ^The  principles  governing  this  case  are  simple, 
and  their  application  obvious.  That  the  child  made  a  com- 
plaint ought  plainly  to  be  received  as  evidence,  not  of  the 
matters  which  she  relates,  but  of  the  fact  that  she  stated  an 
injury  had  been  inflicted  on  her.  Such  evidence  then 
given  is  admissible  to  test  the  sincerity  of  her  present 
statement.  But  for  that  purpose  all  that  can  be  asked  the 
witness  giving  corroborative  evidence  as  to  her  statements 
is,  "  Did  the  child  make  complaint  to  you  at  such  and 
"  such  a^time  ?  "  The  child  or  the  witness  may  indeed  be 
cross-examined  in  detail  to  test  his  or  her  veracity,  but 
that  is  only  the  privilege  of  cross-examination,  and  the  same 
liberty  cannot  be  permitted  to  the  prosecution. 

Williams,  J. — ^After  the  child  has  told  her  story,  she  is 
asked  did  she  complain  ?  She  says  "  Yes,  to  my  mother, 
"my  father,  my  sister,  brother,"  or  other  person.  Then  such 
mother,  or  sister,  or  other  person  is  called,  and  may  be 
asked,  "  Is  it  true  that  she  did  complain,  as  she  swears  ?** 
The  witness  says  "  Yes,  she  did  complain.**  That  is  corro- 
borative of  the  child's  statement,  and  corroborative  evidence 
that  she  is  now  speaking  the  truth  when  she  says  she  was 
an  unwilling  party.  That  is  the  extent  to  which  the  prose- 
cution may  go,  at  least  so  the  law  has  always  been  read  by 
me.  That  is  the  rule  hitherto  laid  down.  That  is  the  old 
rule  and  the  safe  one,  and  I  am  not  prepared  to  hold  other- 
wise till  that  has  been  clearly  overruled  by  the  English 
Judges. 

Oonvietion  quiuihed. 
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EEGINA  V.  AH  POCK. 


1864. 
Septemherl, 


V^UESTION  of  law  reserved,  under  the  Act  16  Fie.,  No.  The  worda  in 
7,  see.  28,  fop  the  opinion  of  the  Judges  of  the  Supreme   j^^  cmJxIu., 

Court,  on  the  trial  of  the  prisoner  at  the  Circuit  Court  of  »«5. 17,  "op 
n      11         .mi  .    ,  .    1  .1  80  ill  as  not  to 

Sandhurst.    The  point  was  stated  thus : —  be  able  to 

travel,*'  in- 
,  .  elude  the  case 

"  The  deposition  of  a  witness  was  tendered  under  11  and  of  a  woman 

"  12  Vic.,  cap.  xlii.,  sec.  17  (a),  the  foUowing  proof  having  "Z^^^^, 

"  been  given: — Tkamaa  Oraven,  sworn — *  My  wife's  name  is  suflTering 

"  *  Isabella.     She  is  ill.     She  is  not  able  to  travel     She  disease  than 

"  *  has  been  iQ  for  three  weeks.     The  depositions  pro-  ^®^  approach- 

inar  confine- 
"  *  duced  are  signed  by  her,  and  also  by  Mr.  Willohy,  ment,  but  to 

^'the    poUce   magistrate.      Mr.   Willohy  committed  the  ^J^^Tt^ 

''^prisoner  for  trial.     My  wife  and  the  other  witnesses  travel,  on 

"'were   cross-examined.'      Cross-examined — 'My  wife  is  Jf^hap- 

"  *  unwell.    She  is  near  her  confinement.     She  is  suffering  proachmgcon- 

"  *  from  no  other  disease  than  her  approaching  confine-  ^  conviction 

"  *  ment.'     Ee-examined — *Dr.  Carkeet  is  in  attendance  on  rapported  bjr 

the  deposi- 
"  *my  wife.    My  wife  was  willing  to  come  if  she  was  in  a  tions  of  such 

"  '  fit  state  to  travel.'    Mr.  Helm,  for  the  prisoner,  objected  ^  *^**^* 

'  ^  'J  woman  was 

"  that  the  approaching  confinement  of  the  witness  was  not  affirmed  by 
"  an  illness  within  the  meaning  of  the  statute,  and  that  *^®  ^^'^^"^ 
"  the  deposition  was  not  admissible  in  evidence.  I  admitted 
"  the  evidence.    The  prisoner  was  found  guilty  and  sen- 
"  tenced,  and  execution  was  respited  till  the  opinion  of  the 
"  Judges,"  Ac. 

C.  A.  Smyth,  for  the  Crown,  cited  Bey,  v.  Stevenson  (h). 

No  appearance  for  the  prisoner. 

The  CoTJBT  held  the  deposition  to  be  admissible. 

Qnmetion  qfflrmed. 
(a)  Ad.,  804.  (h)  9  Cox,  C.G.,  166. 


128 


SUPREME  COURT:    VICTORIA. 


1864. 

Sept.  1,  8. 

Three  recent 
English  cases 
considered, 
and  held  not 
inconsistent 
with  In  r» 
Qarrard, 
2  Wy.  &  W., 
Law  229. 


Iv  BE  GEOSGE  GABBABD. 

e/»  W.  STEFHEK  mentioned  the  lefiiBal  of  application 
for  the  admission  of  Mr.  Garrard  as  an  attorney,  &c.,  in 
Michaelmas  Term  last  (<;),  and  asked  leave  to  hand  up  to 
the  Bench  three  recent  English  cases  on  the  subject.  He 
made  no  motion.  The  cases  were — Ew  parte  9mUk  (J)»  ^ 
ptvrte  MilU  (e)^  and  Ex  parte  Duncan  (/). 


StawsIiL,  C.  J. — ^We  will  look  at  those  cases. 


CkiT.  adv.  vuU, 


September  8.  Stawbll,  C.  J. — On  the  first  day  of  term  Mr.  Stephen 
called  our  attention  to  three  cases  recently  decided  in  the 
courts  in  England,  bearing  upon  the  application  of  a  gentle- 
man who  sought  admission  as  an  attorney,  but  whose  service 
was  considered  insufficient,  inasmuch  as  the  greater  part  of 
it  had  been  given  whilst  under  articles  in  a  branch  estab- 
lishment, and  removed  from  supervision  of  the  master  to 
whom  he  was  articled.  It  was  said  that  these  cases  would 
justify  the  Court  in  taking  a  different  view  of  the  case  to 
that  which  they  took  some  year  or  so  ago,  when  the  appli- 
cation was  first  made,  and  opposed  on  behalf  of  the  Law 
Institute.  Now,  in  one  of  the  three  cases  to  which  we  were 
referred,  the  applicant  was  refused  admission  expressly  on 
the  very  grounds  which  we  assigned  at  the  time  the  appli- 
cation was  first  made.  In  the  other  two,  the  applicants 
were  admitted.  But  one  of  these  persons,  Duncauy  ksd 
acted  as  clerk  eighteen  years  before  his  articles  of  derkship 
began,  and  during  twelve  of  those  eighteen  years  he  was 
managing ;  so  that,  although  he  had  abstained  from  entering 
into  articles  for  so  many  years,  he  certainly  had  attended  to 


(e)  2  Wy.  &  W.  Law,  229. 
(<Q  12  W.  E.,  762. 


(e)  10  L.  T.,  887. 
(/)  4  New  Rep.,  97. 


GAB&A.BD. 
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his  profession  for  a  sufficiently  long  period  to  enable  liim  to  ^^^ 
beoome  thorougUy  acquainted  with  its  duties.  In  the  other  j»  re 
case,  that  of  I/RlUy  the  applicant  had  served  ten  years,  and 
had  shewn  himself  thoroughly  conversant  with  the  business 
of  the  profession  before  articles  were  entered  upon.  In  the 
present  case — even  giving  the  applicant  full  credit  for  the 
statements  in  all  his  affidavits — ^it  appears  that  the  appli- 
cant passed  a  matriculation  examination  at  Oxford  in  1852 ; 
that  he  came  out  here  soon  afterwards ;  that  he  became  a 
clerk  in  an  attorney's  office  in  1854 ;  and  that  he  so  con- 
tinaed  until  February,  1857.  In  April,  1857,  he  became  clerk 
to  his  present  masters,  Messrs.  Muttlsbwry  and  MalUson^ 
and  in  August,  1858,  he  was  articledL  Therefore  the  utmost 
time  that  he  served  or  acted  as  derk  in  an  attorney's  office 
before  he  entered  into  articles  was  four  years.  After 
examining  all  the  facts  we  see  no  grounds  whatever,  from 
these  cases,  for  altering  the  decision  we  have  already 
expressed. 


WOOLOOTT  V.  WISEWOULD. 


R 


Sept,  1,  8. 


LFLB  nin  to  review  taxation  of  the  HamtiFs  costs  of  ^  attorney's 

clerk  gaed 

a  reference  and  award.  for  salary,  and 

the  attorney 
pleaded  a  set- 
The  Plaintiff,  an  attorney's  clerk,  sued  for  salary;  and  off  for  a  deli- 

the  Defendant,  an  attorney,  pleaded  a  set-off  for  a  delivered  ^^gi^    '^^ 

bill  of  costs.     There  was  a  submission  to  arbitration,  and  action  was  re- 

one  of  the  terms  was — '*  Costs  of  action  reference  and  award  tration,  and 

"  to  abide  the  event  of  the  award."    The  arbitrator  awarded  ^^^  ^  ^^\ 

terms  of  the 
a  "balance"  to  the  Plaintiff,  deeming  a  certain  portion  of  reference  was 

"cosUof 
action,  reference  and  award  to  ahide  the  event  of  the  award."  The  arbitrator  awarded 
a  "  balance  "  to  the  Plaintiff,  after  giving  the  Defendant  a  credit  on  account  of  his  set- 
off. The  prothonotary,  in  taxing  costs,  held  that  although  the  Defendant  had  suc- 
ceeded on  his  plea  of  set-off,  yet  the  Plaintiff  by  obtaining  an  award  for  "  a  balance," 
bad  obtained  "  the  event  of  the  award,"  and  was  entitled  to  costs.  On  rule  nui  to 
review  taxation. 
Said,  that  the  prothonotary  was  rights  and  rule  imm  discharged. 
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1864.        the  P]amtiff*B  claim,  and  abo  a  certain  portion  of  tlie 
WooLcoTT     Defendant's  set-off,  proved.     On  such  award  the  Protho- 
WianwoirLD.   ^^**"7  S*^®  *^®  Plaintiff  costs,  holding  that  "the  event  of 
"the  award"  was  in  the  Plaintiff's  favor. 

Fellowa  for  the  rule. 

Billing  and  Dawson  against  the  role. 

The  authorities  cited  were :  For  the  Plaintiff— fl«ii*i«w^* 
V.  Bryant  (y),  Beynolds  v.  Harris  (K),  Bayles  f>.  Brown  (J), 
Anonymous  (k),  Boodle  v,  Davis  (Z),  Matlock  Gas  Cfay.  v, 
Peters  (m).  For  the  Defendant — Chittenden  v.  Walker  («), 
Qriblle  v.  Buchanan  (o),  Marsack  v,  WMer  (p),  E^ghgsU 
Archway  Coy,  v.  Nash  (y). 

Cur,  adv.vulL 


September  8.  Stawbll,  C.  J. — This  was  an  application  to  review  the 
taxation  of  an  attorney's  bill  of  costs.  An  action  had 
been  brought,  and  the  cause  and  all  matters  in  differ- 
ence were  referred  to  arbitration.  No  other  matters  were 
in  dispute  between  the  parties  beyond  those  compnsed 
within  the  cause  itself.  It  was  therefore  the  cause  alone 
which  was  in  fact  referred.  The  plea  of  set-off  had  been 
pleaded  in  the  action.  The  arbitrators  entered  upon  their 
duties,  and  they  found  that  the  Plaintiff  was  indebted  to 
the  Defendant  in  a  certain  sum,  and  that  the  Defendant  was 
indebted  to  the  Plaintiff  in  a  larger  sum ;  they  gave  the 
Defendant  credit  for  the  amount  of  his  set-off,  and  they 
found  a  balance  due  to  the  Plaintiff.    In  the  submission  to 

(^)  1  C.  B.,  131.  (m)  6  EU.  &  Bl,  215. 

(A)  3  C.  B.,  N.8.,  267.  (»)  3  A.  &  B.,  691. 

(J)  Sup.  Ct.  Vic,  recently,  in  (p)  18  C.  B.,  691. 

Chambers,  before   WUUam8,3.  (j?)  29  L.  J.,  Q.  B.,  109. 

ik)  1  Smith,  426.  {q)  2  B.  &  Aid.,  697. 
(2)  3  A.  &  E.,  200. 
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reference  there  was  no  direction  as  to  how  the  verdict         19&4l 

should  he  entered.     The  cause  was  suhstantially  referred  to  Woolcott 

the  ftfbitrators,  and  the  costs  of  the  reference  and  award  ^igj^ouLix 
were  to  abide  the  event  of  the  award. 

On  the  application,  an  objection  was  taken  on  behalf  of 
the  Plaintiff  that  the  objection  now  raised — ^that  neither 
side  was  entitled  to  costs — ^was  not  substantiallj  taken  before 
the  taxing  officer.  We  think  it  was.  We  think  it  is  sufficient 
if  the  taxing  officer  is  fairly  apprised  of  the  objection,  and 
that  the  objection  need  not  be  worded  so  technically  as 
pleadings  ore  drawn.  Both  sides,  as  well  as  the  officer,  were 
aware  of  the  objection,  and  a  case  on  which  the  Defendant 
now  relies  was  cited  and  brought  before  the  officer  himself. 

The  question,  therefore,  is,  whether,  in  this  instance,  the 
Defendant's  contention  was  right — ^whether,  inasmuch  as  the 
cause  had  been  referred  to  arbitration,  and  as  the  Plaintiff 
sacceeded  only  in  part,  he  is  entitled  to  no  costs — or 
whether,  if  the  Plaintiff  is  considered  entitled  to  any  costs, 
the  costs  of  the  reference  can  be  distributed.  There  can  be 
no  doubt  whatsoever  that  when  a  cause  and  all  matters  of 
difference  are  referred  to  arbitration,  to  entitle  either  side 
to  succeed  he  must  succeed  not  only  in  the  cause  but  on  all 
points  of  difference.  The  arbitrators  need  not  find  on  each 
issue  separately ;  therefore  there  is  no  way  of  distributing 
the  costs;  and  the  costs  fall  to  the  ground,  inasmuch  as 
substantial  justice  cannot  be  done.  If  the  other  party  is 
successful  on  the  other  matters,  those  may  outweigh  in 
importance  the  matters  in  the  cause ;  and  it  would  be  unjust 
to  allow  a  party  who  was  only  partially  successful  to  obtain 
all  the  costs,  and  not  to  permit  the  opposite  side  te  deduct 
the  costs  on  those  points  on  which  he  had  been  just  as  suc- 
cessful as  the  other.  But,  as  it  appears  to  me,  the  present 
matter  is  governed  by  decisions  which  shew  that  though  it 
may  be  otherwise  when  a  cause  and  all  other  matters  in  dif- 
ference are  refen^ed,  yet  when  a  cause  only  is  referred,  the 
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^^^^*-  oosta  being  directed  to  abide  the  eyent,  the  award  then  is 
WooLcxyrr  Bubstautially  the  event  of  the  action,  and  ia  equiyalent  to  a 
WisBwouiD  ^^^^'  ^®  <^*^  Boodle  v.  Daviea  was  cited ;  but  that^ 
instead  of  being  in  fieiTor  of  the  Defendant,  I  think  is  directly 
against  him.  Mr.  Justice  Fatteton  is  distinct  in  his  ruling 
that  when  a  cause  only  is  referred  the  award  amounts  to  s 
yerdict.  The  case  of  Jones  v.  Jonee  (r)  is  by  implicatioii  s 
clear  authority.  There  the  facts  were  as  nearly  analagous  to 
the  present  case  as  one  con  well  imagine.  The  action  was  for 
goods  sold  and  deliyered ;  a  set-off  was  pleaded,  the  Defen- 
dant succeeded  in  reducing  the  Plaintiff's  claim  by  a  consi- 
derable sum,  and  the  case  was  referred  to  arbitration,  the 
costs  to  abide  the  event  of  the  award. 

An  objection  has  also  been  taken  that,  inasmuch  as  the 
action  was  commenced  on  the  ^'  Ckmnty  Court  Aet^^  and 
the  Plaintiff  did  not  recover  the  amount  prescribed  by 
that  Act,  he  was  entitled  to  no  costs.  But  if  the  present 
objection  be  right,  there  is  no  occasion  to  go  into  the 
question  of  the  "  (kwKty  Court  Act,''  because,  according  to 
the  Defendant's  contention,  he  was  not  entitled  to  costs,  as 
he  did  not  succeed  on  all  the  issues,  although  he  succeeded 
so  far  as  to  be  entitled  to  a  decision.  The  same  principle 
fs  recognised  in  BeynoUk  v.  Sarrii. 

So  far  as  I  can  gather,  the  decisions  are  all  one  way,  and 
against  the  view  ^taken  by  the  Defendant.  The  taxing 
officer,  we  think,  was  perfectly  correct  in  the  view  which  he 
took.  The  rule  must  be  discharged ;  and  with  costs,  as  we 
think  the  officer  right. 

.  Bale  diieharged  wUh  eorii. 

(r)  7  C.  B.,  N.a,  882. 
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BELFAST  EOAD  BOAED,  Appellaittb,  if.  KNOX,  ^^^ 

Sept  2,  a 

Appeal  from  the  Cotmty  Court.    The  road  board  had  The  B.  Mood 
itruck  a  rate,  and  applied  to  Enoof  for  the  sum  due  from  mended  pay- 
him  as  a  ratepayer.     The  rate  had  been  properly  struck,  mentof  aroad 
but  JjuKP  contended  that  in  his  assessment  certain  pasture  it  was  ad- 
land,  on  which  a  lower  assessment  was  proper,  was  treated  JJ^***^*^** 
M  arable  land,  on  which  a  higher  rate  was  proper.    JShoa  regvOarly 
paid  the  whole  demand  under  protest,  and  brought  an  ^J^^ded 

action  in  the  County  Court  for  the  excess  due  from  him,  as  that  K.'s  as- 

Bossmeiit  was 
money  had  and  received  to  his  use,  and  reserved  judgment,  too  highl 

The  road  board  brought  this  appeal.  f^^?  paitare 

"^^  haying  erro- 

neoTulybeen 

Jf«j%  for  the  Appellants.  ^^  ^^^ 

the  whole  de- 

JbJfo«.fortheEe8pondent.  wL?»l 

brought  an 

The  authorities  cited  were  Shaw  v.  Woodcock  (*),  Be^.  v.  County  Court 

The  Justices  of  Mddlesea  (t\  Beg.  v.   The  JueHces  of  ^"^J^^  «^<«» 
„  \ />        ^  *f    as  for  money 

Skrewehwy  (v),  Meg.  v.  Uttoxeter  (w),  Bex.  v.  The  Mayor  had  and  re- 
ofLeede  (a?),  Glynn  v.  Thomas  (y),  QuUiver  v.  Cozens  («),  ^^^'^  ^ 
Qay  V.  Matthews  (a).  2foW,  (1) 

that  E.  could 
not  have 
Cur,  adv.  VuU.   qnashed  the 
rate  on  certio- 
rari,  nor  have 
replevied  for 
the  excess  paid  under  protest.   (2)  That  K.  was  bound  to  tender  the  amount  really  due, 
and  might  after  such  tender  have  brought  his  action  if  a  distress  were  issued  for  any 
excess  beyond  the  sum  really  due  and  tendered.    (8)  That  "money  had  and  received  " 
did  not  lie  in  such  a  case,  as  the  validity  of  a  rate  could  not  be  inquired  into  in  such 
an  action.     (4)  That  as  money  had  and  received  did  not  lie  the  judgment  was 
enoneous,  and  the  appeal  must  be  allowed. 

(t)  7  B.  A  C.  78.  (y)  1  Ex..  870;  26  L.  J.,  Ex., 

(0  9A.&E.,  640.  127. 

(«)  2  Str.,  976.  (z)  1  C.  B.,  788. 

(«)  JJ.,  982.  (a)  82  L.  J.,  Mag.  Cas.,  68. 

(«)  4  Q.  B.,  796. 
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1864.  StawelIi,  C.  J. — ^In  this  case  the  road  board  liad  made 

Belfast      application  to  Knox  for  a  certain  rate.     The  rate  had  been 

Boas  BoABD   pj^perfy  struck,  but  Enox  contended  that,  in  his  ssaew- 

Knox.        ment,  the  road  board  had  treated  certain  pasture  land  as 

September  8.    ^'^^l®  ^^     The  money  was  paid  under  protest,  and  then 

£mox  brought  an  action  in  the  County  Court  to  reco?er 

this  money  as  "money  had  and  received.'* 

The  Defendants — the  present  Appellants — contended 
that  an  action  for  money  had  and  received  would  not  lie, 
and  that  the  proper  course  would  have  been  to  quash  the 
rate  by  certiorari^  or  to  replevy ;  or,  if  neither  of  theae 
things  could  have  been  done,  to  tender  the  amount  to  which 
the  Plaintiff  considered  himself  actually  liable,  and  then 
bring  an  action,  either  for  replevin  or  trespass,  as  he  might 
have  been  advised. 

The  cases  cited  by  the  Appellants  themselves  shew,  how 
ever,  that  certiorari  woidd  not  lie.  It  is  a  veiy  question- 
able point  indeed  whether  certiorari  would  lie  to  quash  a 
rate.  The  two  cases  referred  to  in  Strange,  Bex,  v. 
Uttoxeter  and  Bex.  v.  The  Justices  of  Shrewsbury^  aw 
directly  against  it.  Whatever  doubt  there  may  be  as  to 
certiorari  lying,  there  can  be  no  doubt  whatever  that  in 
order  to  maintain  it,  assuming  it  to  lie,  the  objection  must 
appear  on  the  fisu^e  of  the  rate  itself.  But  the  rate  was 
perfectly  good  on  the  face  of  it.  Then  as  to  replefin. 
Replevin  would  lie  if  goods  or  beasts  were  improperly  taton 
in  the  nature  of  a  distress ;  but  the  Plaintiff  in  replevin 
must  necessarily  fail  if  any  portion  of  the  amount  claimed 
be  due.    It  appears  that  part  of  the  sum  claimed  was  due. 

The  case,  therefore,  seems  to  resolve  itself  into  this— was 
the  ratepayer  bound  to  tender  the  precise  amount,  or  was 
the  rate-collector  bound  to  demand  the  precise  amount? 
If  it  is  not  obligatory  on  the  ratepayer  to  tender  the 
amount  due,  he  is  left  without  redress  except  hj  the 
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present  action.    The  case  of  Glyn  v.  Thomas  seems,  if  not         18^ 
expressly,  at  all  events  impliedly,  to  say  that  the  ratepayer       Bxlvabt 
is  the  person  who  ought  to  pay,  and  ought  to  tender.     It    ^^  Boabd 
is  said  that  the  board  were  in  error,  inasmuch  as  they        Knoz. 
demanded  more  than  was  due ;  but  the  observation  made  in 
the  course  of  the  argument  on  the  case  is  entitled  to  great 
force — ^namely,  that  the  person  whose  rates  are  in  arrear,  or 
the  tenant  whose  rent  is  in  arrear,  is  the  person  first  in 
defiftult.     The  debtor  is  bound  to  pay.    The  ratepayer  con- 
tended that  more  was  demanded  than  was  really  due.    Now 
it  was  incumbent  upon  him  to  tender  the  amount  which  was 
really  due,  and,  if  a  distress  then  issued  for  the  excess,  he 
might  bring  his  action. 

No  doubt  dif&culties  may  arise,  because  there  may  possi- 
bly be  other  cases  in  which  the  knowledge  of  the  precise 
amount  due  may  be  within  the  province  not  so  much  of  the 
ratepayer  as  of  the  road  board.  But  not  only  must  the 
actual  rate  struck  be  submitted  to  the  surveyor-general, 
but  the  precise  amount  of  rate  demandeji  must  be  posted 
up  at  a  particular  place.  In  addition  to  that,  the  rate  is 
first  struck  at  a  meeting  of  ratepayers  and  householders. 
Therefore,  although  the  knowledge  may  be  as  much  within 
the  province  of  a  particular  board  as  within  that  of  a 
ratepayer,  yet  the  ratepayer  is  never  without  the  means 
of  ascertaining  the  precise  sum  due.  I  do  not  see  that 
there  can  be  any  substantial  injury  inflicted  by  a  rule  that 
a  ratepayer  should  in  all  cases  tender  the  amount. 

But  apart  from  this,  there  is  another  objection  to  the 
proceedings  in  the  Court  below :  Can  the  validity  of  a  rate 
be  inquired  into  in  an  action  for  money  had  and  received  P 
Inconvenieiice,  to  say  the  least,  must  arise  from  such  a 
course.  Parties  do  not  come  to  try  an  issue  of  that  nature. 
If  a  distress  had  issued,  replevin  would  have  followed,  and 
then  the  issue  could  easily  have  been  known  and  readily 
iiiquired  into.  But  in  an  action  for  money  had  and  received, 
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1864. 

Belfast 
Boas  Boabd 

V, 

Knox. 


to  inquire  into  a  rate  the  precise  objectiona  to  which  are 
not  accurately  known,  would  lead  to  great  inoonTenieaoe. 
In  allowing  such  an  action  to  be  brought  it  would  neon- 
sarily  be  assumed  that  such  an  inquiry  could  be  instituted. 
I  draw  no  distinction  between  the  County  Court  and  tbii 
Court  in  that  respect.  My  objection  is,  that  the  partdes 
cannot  be  prepared  to  try  the  real  question  at  iBsue. 
The  Defendant  is  perfectly  ignorant,  or  may  be  so,  of 
tiie  objections  which  it  is  intended  to  raise  to  the  rate. 
We  therefore  si^  that  the  judgment  was  erroneous— 4lui.t 
the  action  for  money  had  and  received  cannot  lie — ^and  thit 
the  appeal  must  be  ailowed. 

Jppeal  aUowei. 


BADENHOP  V.  THE  MAYOR  Ac,  OF  SAI^DHUEST. 

X^EMTTRRER  to  plea,  and  rule  nin  for  nonsuit 

Declaration:  '' For  that  the  Defendants  permitted  certain 
''  persons  to  mine  and  make  excayations  for  mining  purpoaeB 
"  in  and  upon  a  certain  public  highway  known  as  the  Higfa- 
''  street  within  the  boundaries  of  the  said  borough  under  tbe 
'*  Defendants'  control  And  although  it  was  the  duty  of  the 
''  Defendants  to  impose  all  proper  conditions  and  restrictions 
"  with  a  due  regard  to  the  public  safety  upon  the  persons  so 
"  permitted  to  mine  upon  a  public  highway  and  to  cause  all 
"  such  excavations  to  be  filled  in  at  the  dose  of  such  mining 


8^t,  2f  8. 

A  municipal 
corporation 
had  power  to 
permit  mmers 
to  mine  upon 
and  under  the 
public  streets 
within  the 
corporate 
boundary, 
subject  to  oon- 
lUtions  and 
restrictions 
fbr  the  public 
safety  such  as 
the  corpora- 
tion might 
think  fit  to 

impose.  The  corporation  granted  such  permission,  subject  to  conditions  and  restric- 
tions such  as  it  thought  fit.  The  miners  after  mining  left  their  ezcavations  in  tbe 
streets  in  a  condition  such  that  water-pipes  burst,  and  a  chasm  was  made,  into 
which  a  person,  without  neglect,  drove  his  horse,  and  sufi*ered  damage  and  loss.  Hie 
owner  of  the  horse  brought  his  action  against  the  corporation,  and  recovered  damages. 
On  rule  nm  fbr  a  nonsuit,  and  on  demurrer,  both  argued  together, 

Seld,  that  the  power  to  grant  permission  to  mine  did  not  absolve  the  ooirpontioB 
from  the  responsibility  cast  on  them  as  managers  of  the  public  streets  to  take  care  tlist 
those  streets  were  preserved  in  ffood  order ;  that  the  corporation  was  liable ;  and  that 
the  Flaintifrs  pleaduigs  and  verdict  must  be  sustained. 
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^i^perationB  without  damage  or  iiijuiy  to  any  waterpipe         1864. 
"being  nnder  Buch  highway  Yet  the  Defendants  permitted     Badsnhop 
"and  suffered  the  said  excavations  to  be  so  carelessly  and    -     Fi 
"improperly  filled  in  that  a  certain  water-pipe  being  under        &o.  or 
"the  said  highway  was  injured  and  damaged  and  burst  by    s^^^^^'^^- 
"means  whereof  the  escape  of  the  said  pipe  washed  away 
"the  said   soil  of  the  said  highway  and  formed  a  hole 
"therein  which  hole  being  left  unlighted  unwatched  and 
"unfenced  a  certain  horse  and  carriage  of  the  Plaintiff 
"with  which  he  was  passing  in  the  night  time  along  the 
"said  highway  fell  into  the  said  hole  whereby  the  said 
"carriage  was  broken  and  the  said  horse  injured  and  ren- 
"dered  worthless  to  the  Plaintiff  and  the  Plaintiff  expended 
"a  krge  sum  of  money  in  endeavoring  to  cure  the  said 
horse    Damages  £49." 


u 


Third  plea. — "  The  said  persons  in  the  said  declaration 
"mentioned  were  the  holders  of  miners'  rights  and  the 
"Defendants  permitted  them  to  mine  upon  and  under  the 
"  said  street  the  same  being  under  the  care  and  manage- 
"ment  of  the  Defendants  and  the  Defendants  permitted 
"the  sai4  persons  so  to  mine  subject  to  certain  conditions 
"and  restrictions  which  to  the  Defendants  seemed  fit." 

Demurrer  to  third  plea. 

Flaintiff^s  points  were,  mter  alia — "  (1.)  The  I8th  section 
"of  the  Act  No.  148  which  authorises  Defendants  to  per- 
^'mit  mining  on  public  streets  subject  to  such  restrictions 
"and  limitations  as  they  shall  think  fit  does  not  confer 
"  the  absolute  power  of  determining  what  restrictions  and 
"limitations  are  necessary  and  proper  but  where  an  injury 
"has  been  sustained  in  consequence  of  such  permission  to 
"  mine  it  is  incumbent  on  the  Defendants  to  shew  they  had 
"  used  all  the  reasonable  and  necessary  precaution  to  avoid 
"the  occurrence  of  such  injury.  (3.)  As  the  deckration 
"alleges  facts  which  but  for  the  passing  of  the  Act  No. 

W.W.  &a'b.  vol.1. — LAW*  If 
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Thi  Matob, 
Sandhubst. 


"  148  would  liave  amounted  to  a  public  nulBauoe  for  which 
"  the  Defendants  would  have  been  liable  to  indictment  tiie 
*'  Defendants  were  responsible  for  all  injuries  caused  by  the 
"  consequences  of  mining  operations  after  their  termination. 
''  (4.)  The  words  restrictions  and  limitations  do  not  mean 
"merely  written  or  verbal  conditions  Therefore  it  is 
"  immatorial  whether  the  Defendants  did  or  did  not  impose 
"  proper  or  any  restrictions  or  limitations  The  words  imply 
"the  exercise  of  all  due  care  and  control  over  mining 
"  operations  on  public  roads  necessary  to  insure  the  public 
"  safety  The  want  of  such  care  in  not  causing  the  excava- 
"  tions  on  a  public  road  to  be  properly  fOled  up  at  the 
"termination  of  such  mining  operations  is  the  breach  of 
"  the  duty  of  the  Defendants  complained  of." 


Defendants'  points  were : — "  (1)  The  18th  section  of 
No.  148  authorised  Defendants  to  permit  the  holder  of 
miner's  right  to  mine  upon  and  under  the  street  men- 
tioned in  the  declaration  subject  to  such  conditions  and 
restrictions  as  they  might  think  fit  and  therefore  it  was 
not  necessary  to  allege  that  the  conditions  and  restric- 
tions were  necessary  and  sufficient  for  the  public  safety. 
(2)  Any  mining  upon  a  public  street  is  to  some  extent 
dangerous  to  the  public  and  the  legislature  in  authorising 
mining  in  public  streets  must  have  contemplated  that  the 
safety  of  the  public  might  b'e  endangered.  (3)  The  decla- 
ration does  not  state  that  the  Defendants  themselTes 
mined  or  made  excavations  in  the  street  or  authorised 
or  employed  the  said  persons  to  mine  upon  the  street. 
(4)  It  means  merely  that  Defendants  did  not  prevent  the 
said  persons  from  mining  in  the  street  An  action  will 
not  lie  against  Defendants  merely  because  they  did  not 
take  steps  to  prevent  the  mining.  (5)  The  declaration 
does  not  allege  that  Defendants  did  not  impose  proper 
conditions  or  restrictions  and  it  is  inconsistent  therewith 
that  such  conditions  and  restrictions  were  imposed  but 
that  the  said  persons  neglected  to  comply  with  them. 
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"  (6)  The  Act  No.  148  does  not  require  that  Defendants 
^  shonld  have  caused  the  ezcayations  to  be  filled  up.  (7)  As 
**  the  said  persons  are  not  alleged  to  have  been  the  servants 
"  of  the  Defendants  thej  are  not  responsible  for  the  negligent 
''  maimer  in  which  the  said  persons  mined  and  made  excava- 
"  tions.  (8)  The  declaration  does  not  shew  that  Defendants 
'*  could  have  prevented  the  said  persons  irom  carelessly  and 
"  improperly  filling  in  the  said  excavations." 
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V. 

The  Matob, 

&o.  or 
Saiidhubst. 


The  action  wa0  tried  on  circuit,  and  the  verdict  was  for 
the  Plaintiff.  A  rule  nisi  was  obtained  for  the  Defendants 
to  enter  a  nonsuit.  By  arrangement  the  arguments  on  the 
Pkintiff's  demurrer  and  on  the  Defendants'  rule  nisi  were 
taken  together. 

JUartley  for  the  demurrer,  and  against  the  rule. 

Wood  against  the  demurrer,  and  for  the  rule. 

The  authorities  cited  were  Sole  v,  Sittinghoume  and 
Sheemess  Bailway  Company  (&),  Southampton  and  Itchen 
Bridge  Company  v.  Local  Board  of  Health  (c),  Orieve  v. 
Mayor^  ^c,  of  MeWoume  (<?),  Overton  v,  Freeman  (e). 
Knight  v.  Fox  (/*),  and  EUis  v.  The  Sheffield  Gas  Com- 

Our.  adv.  vult. 


Stawsll,  C.  J. — This  was  an  action  to  recover  damages    September  8. 
for  injuries  sustained  by  a  horse  in  consequence  of  having 
fUlen  into  a  hole  in  one  of  the  public  streets  of  Sandhurst. 
It  appears  that  the  borough  council,  under  the  authority  of 


(ft)  6  H.  &  N.,  488;  and  80 
L.  J.,  Ex..  81. 
(c)  8  EU.  &  BL,  801. 
{d)  Ante  p.  95. 
(e)  11  C.    B.,    867;    and   21 


L.  J.,  C.  P.,  52. 

{/)  5  Ex.,  721. 

(^)  9  Ex.,  702;  and  23  L.  J., 
Ex.,  205. 
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^^^Jl^;^  the  Act  No,  148,  sec  18,  had  allowed  oertain  peraonB,  holders 
Badskhop  of miiierB'rightB,tomineimderaroadorstreefc.  Thatpower 
Thb  Matob  ^*^  ^^®®°^  ^^^^  ^y  *^®  Board  of  Land  and  Works,  and  this  Act 
Ac.  07  transferred  it  to  those  local  bodies  who  had  the  caie, 
AifDHUBST.  Q^j^g^^j^  3j^^  management  of  streets.  It  is  lumeoessarj  to 
determine  whether  the  words  ''It  shall  be  lawful"  in 
this  case  are  mandatory  on  these  particular  bodies.  If 
mandatory,  the  local  bodies  are  protected  by  the  condi- 
tions and  restrictions  which  they  are  authorised  to  impose 
in  such  manner  as  they  think  fit.  At  the  trial  a  nonsuit 
was  moved  for  on  the  grounds  that  the  mayor  and  corpora- 
tion were  not  liable,  that  the  miners  were  the  persons 
whose  negligence  had  caused  the  injury,  and  that  the 
action  should  have  been  brought  against  them^  and  not 
against  the  corporation.  To  one  of  the  pleas  a  demurrer 
was  filed,  and  the  point  involved  in  the  demurrer  is  similar 
to  that  in  the  nonsuit.  The  declaration  itself  has  been 
drawn  as  if  the  action  were  based  on  the  omission  of  the 
corporation  to  frame  suitable  regulations.  I  do  not  hesitate 
to  say  that  that  to  a  very  great  extent  misled  me  at  the 
trial,  and  distracted  the  attention  of  the  Court  firom 
the  point  really  at  issue,  which  is  this — the  corpora- 
tion are  entrusted  with  the  management  of  these  streets, 
and  they  are  permitted  to  sufkr  certain  persons  to  mine 
under  these  streets,  subject  to  certain  conditions  and 
restrictions  which  they  may  think  fit  to  impose.  Does  the 
pemussion  they  are  thus  allowed  to  grant  absolve  them  in 
any  way  from  the  responsibility  cast  upon  them  as  managers 
of  the  public  streets  to  take  care  that  those  streets  are 
preserved  in  good  order  ?  The  declaration,  instead  of  being 
framed  in  the  mode  in  which  it  was,  might  have  been  a 
simple  action  for  negligence.  The  fact  of  these  miners 
having  been  allowed  to  undermine  or  work  the  streets  was 
a  matter  to  have  been  brought  forward,  not  by  the  Plaintiff 
but  by  the  Defendants,  if  they  could  substantiate  it  as  a 
ground  of  defence.  Those  cases  in  which  the  persons 
employed,  and  not  the  employers^  are  held  responsible, 
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are  where  the  injury  ariseB  jfrom  the  negligence  of  the 
persons  who  do  the  thing,  and  not  from  the  thing  itself. 
ThuBy  in  the  present  case,  if  the  miners  had  raised  up  an 
emhankment  in  the  street,  instead  of  leaving  the  mine 
completely  unprotected,  and  if  an  injury  had  arisen  in 
consequence,  the  injury  would  have  heen  caused  hy  the 
acts  of  the  persons  doing  the  thing.  In  this  case,  however, 
the  injury  was  caused  hy  the  thing  itself— that  is  to  say, 
by  the  mine.  Ground  was  removed,  and  the  bursting  of  a 
waterpipe  followed.  There  is  a  certain  apparent  conflict 
between  the  cases  on  this  point,  but  the  distinction  is 
obvious  enough.  In  Kni^hi  v.  JBbx  and  Overton  v,  Freeman^ 
the  men  employed  were  considered  answerable ;  and  in  Ellis 
V.  The  Sheffield  Qn9  Ckmpamf  and  Hole  v.  The  Sittingboume 
Bailway  Company  the  employers  were  held  answerable.  The 
distinction  I  draw  is,  that  if  the  injury  arises  from  the 
collateral  negligence  of  the  persons  employed,  they,  and  not 
the  employers,  are  liable,  unless  the  employers  actually 
interfere.  But  irrespective  of  the  question  of  collateral 
negligence,  an  important  point  is  that  of  the  nuisance 
arising  from  the  act  done.  In  the  case  of  Mlis  v.  The 
Shield  Gae  Company  a  nuisance  was  caused  by  the 
opening  of  the  streets  for  the  purpose  of  laying  down  pipes, 
and  the  employers  were  held  responsible,  because  it  was 
obligatory  on  them  to  see  that  the  nuisance  was  as  slight 
as  possible.  So  in  the  case  of  Sole  v.  The  Sittinghowme 
Baihoay  Company.  The  company  were  authorised  to  build 
a  bridge  over  a  river.  The  building  of  the  bridge  was  an 
impediment  to  the  navigation,  and  a  nuisance.  It  was 
obligatory  on  the  company  to  see  that  the  bridge  was  built 
in  as  short  a  time  as  possible,  and  in  such  a  way  as  not  to 
cause  a  nuisance.  The  bridge  was  improperly  built,  and 
fell  down.  This  was  attributed  to  the  negligence  of  the 
sab-contractor — ^yet  the  company  were  held  answerable. 
In  the  present  case  there  was  a  nuisance,  and  it  was  incum- 
bent on  the  Defendants  to  see  that  the  persons  whom  they 
allowed  to  commit  the  nuisance  limited  it  to  the  narrowest 


1864. 
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The  Mayob, 

Ac.  OP 
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1864. 
Badenhop 

9. 

The  Matob, 

&C.   OP 

Saitdhusst. 


extent  possible.  I  do  not  think  the  Defendants  were  absolved 
from  the  original  liability  imposed  upon  them  of  seeing  the 
streets  kept  in  proper  order.  The  work  had  been  going  on 
two  months  before  the  accident  happened.  It  was  not  for 
the  Defendants  to  say  that  they  were  not  to  interfere  with 
the  miners,  more  than  it  was  for  a  merchant  to  say  that  he 
could  not  interfere  with  a  person  who  put  up  a  teakle  in 
front  of  his  warehouse,  although  that  teakle  broke  two 
months  afterwardB  and  killed  a  passer  by.  I  think,  there- 
fore, the  action  is  properly  maintained.  The  role  for  a 
nonsuit  must  be  discharged ;  and,  on  the  demurrer,  judg- 
ment must  be  given  for  the  Plaintiff. 


Mule  nisi  discharged.    Demurrer  allowed. 


Aprils, 
Septembers. 

In  ejectment 
by  T,  and  JT. 
against  P.  and 
another  the 
Plaintiffs 
proved  a 
Crown  g^ant 
to  a  W,,  but 
no  deyolntion 
of  any  estate 
from  C.  W,  to 
the  Plaintiffs; 
acts  of  seisin 
of  the  Plain- 
tiff 7.,  and 


THTJELOW  A2n)  Akothbb  v,  PEEKS  aitd  AiroTmBB. 

Jcj  JECTMENT.  The  Plaintiffs  were  John  William  Thwr- 
law  and  Fronds  JEEodgson.  At  the  trial  they  proved  a 
Crown  grant  to  Charles  Williams  in  1840,  but  no  convey- 
ance from  Williams  ;  possession  by  Thurlow  ii\  1842 ;  and 
subsequent  assurances  by  Thurlow  to  Hodgson.  It  was 
contended  for  the  Defendants  that  Plaintiffs  defeated  their 
own  title  by  proving  a  Crown  grant  to  Williams,  and  no 
subsequent  devolution  of  the  legal  estate  from  him  to  the 
Plaintiffs.  The  verdict  was  for  the  Plaintiffs,  and  leave  was 
given  to  move.  A  rule  nisi  was  obtained  to  enter  a  nonsuit 
generally. 


Ireland,  Q.C.,  and  Harris,  for  the  Plaintiff,  shewed  cause. 


from  the 
Plidntiff  T,  to 
the  Plaintiff 
JT.    On  rule 
ntei  for  non- 
snit, 

Seld,  that  inconnstency  not  mnltiplidty  forms  the  test  by  which  a  Plaintiff's  serenl 
modes  of  proof  may  or  may  not  be  deemed  admissible ;  that  the  grant  to  W.  was  not 
inconsistent  with  the  presumption  of  seisin  arising  from  the  evidence  of  T.'e  possession; 
and  that  the  rule  niei  for  a  nonsuit  mnst  be  discharged. 
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Wood  for  the  rule.  1864. 


The  authorities  referred  to  were — Davis  v,  Gent  (h),  Jayne 
V,  Price  (/),  Smith  v.  Stapleton  (>fc),  Doe  d,  Morris  v,  Wil- 
liams (J),  Nepean  v.  Doe  (w),  Smith  v,  Lloyd  (n),  Keyse  v. 
Powell  (o),  Doe  d.  Batten  v.  Murless  (j>),  Cartwri^ht  v. 
Ooujper  (^),  and  De  Beavoir  v.  Owen  (r). 

Cur,  adv,  vult. 


Thublow 

V. 

Pbbks. 


Stawxll,  C.  J. — The  Plaintiffs  attempted  to  deduce  title    September  8. 

from  Charles  Williams.     They  proved  a  grant,  dated  26th         

August,  1840,  from  the  Crown  to  him,  but,  failing  to  give 
evidence  of  any  conveyance  from  him,  they  relied  on  pos- 
session as  evidence  of  title.  The  exercise  of  various  acts 
of  ownership  by  the  Plaintiff  Thurlow^  m  1842 — ^the  sale 
by  Thurlow  to  Joseph  Hodgson,  in  1843 — a  gift  by  hitp  to 
the  Plaintiff  Hodgson,  in  the  same  year — and  a  conveyance 
by  Thurlow  to  the  Plaintiff  Hodgson,  in  1862,  were  all  proved. 
The  Defendants  contend  that  the  Plaintiffs  have  not  shewn 
their  right  to  recover  in  the  action. 

The  fieiiluxe  of  the  Plaintiffs  to  deduce  title  from  Wil- 
liams does  not,  in  our  opinion,  preclude  their  establishing 
seisin  in  Thurlow  by  evidence  of  possession  only.  An  out- 
standing estate  presents  a  bar  to  a  Plaintiff  in  ejectment,  if 
that  estate  is  carved  out  of  the  fee  on  which  the  Plaintiff 
relies,  or  is  inconsistent  with  his  right  to  immediate  posses- 
sion ;  but  in  the  present  case  the  grant  to  Williams  is  not 
inconsistent  with  the  presumption  of  seisin,  arising  from  the 
evidence  oi  Thurlow^ s  possession.  A  grant  may  have  issued 
to  Williams,  and  yet  Thurlow  may  by  possession — a  posses- 

(h)  26  L.  J.,  Ex.,  122.  (n)  9  Ex.,  662. 

(/)  5  Tannt.,  826.  (o)  2  EIL  &  Bl.,  182. 

(*)  Plowd,  434.  (p)  6  M.  &  SeL,  110. 

(0    6  B,  A  C,  41.  (q)  4  T.  R.,  647. 

(m)  2  S.  L.  Gas.,  438.  (r)   6  Ex.,  166. 
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25^      Bi<m  not  opposed  to  William's  titlo— have  established  a 
possessory  right  to  the  land. 

A  Plaintiff  having  failed  in  one  line  of  proof,  may  have 
recourse  to  another  not  opposed  to  the  first,  and  may  sao- 
oeed  bj  the  second  notwithstanding  his  imperfect  proof  of 
the  first.  Thus  in  an  action  on  a  bill  of  exchange,  proof  of 
notice  of  dishonor  may  be  insufficient,  and  jet  the  Plaintiff 
may  succeed  by  evidence  of  a  promise  to  pay  the  amount 
made  by  the  Defendant  with  full  knowledge  of  the  circum- 
stance. Inconsistency,  not  multiplicity,  forms  the  test  by 
which  several  modes  of  proving  the  Plaintiff's  case  may  or 
may  not  be  deemed  admissible. 

We  need  not  determine  whether  Williams'' s  right  has  been 
barred  by  the  Statute  of  Limitations.  The  Plaintiff  may 
abandon  the  title  through  WilUams,  and  rely  on  another 
not  inconsistent  with  it.  Was  the  evidence  of  possession, 
then,  adduced  at  the  trial  sufficient  to  go  to  the  jmy? 
Possession  affords  primd  facie  evidence  of  seisin.  In  the 
present  case  the  person  so  seised  sold  to  a  stranger,  and  by 
his  direction  subsequently  conveyed  to  one  of  the  Plaintifis. 
Ko  question  of  adverse  possession  arises  ;  for  although 
neither  of  the  Plaintiffs  is  proved  to  have  been  in  possession 
subsequently  to  1843,  there  is  no  evidence  of  how  or  when 
the  Defendants  became  possessed.  They  are  spoken  of  as 
trustees,  but  no  proof  whatever  of  title  was  offered  on 
their  behalf. 

The  case  may  be  resolved  into  evidence  of  the  seisin  of 
one  Plaintiff,  Thurlow — a  conveyance  in  fee  by  him  to  the 
other  Plaintiff,  Hodgsim — ^no  rule  of  law  to  prevent  sach 
evidence  being  sent  to  the  jury,  and  no  proof  of  the  title  of 
the  Defendants.  We  see  no  reason  to  disturb  the  verdict 
returned  for  the  Plaintiffs  on  such  a  state  of  facts. 

Bute  fiin  diseharjed. 
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JBNKTNS  V.  ELSDON.  ^^^  4^  5. 

September  8. 
X  EESPASS  for  assault  and  imprisonment.    The  Plaintiff  under  the 
was  a  workman  acting  under  the  direction  of  the  municipal  'J^^^^^T!^, 
authoritiefl  of  Emerald  HOI  in  their  assertion  of  a  right  to  Bay  RaUway 
make  some  construction  on  or  over  the  land  of  the  Mel-  ^^»^^yic^ 
bourne  and  Hobson's  Bay  Bailway  Company  for  the  better  sec.  68,  autho- 
enjoyment  of  a  public  road  over  the  railway  which  the  ^^cot  ot^ 
municipality  asserted  to  have  been  legally  and  effectively  agent  of  the 
proclaimed  by  the  Gk)vemment.     The  Defendant  was  the  geize  and  de- 
engineer  of  the  Railway  Company,  contesting  for  his  com-  ^^  ^^^y^' 
pany  the  claims  of  the  municipality.     In  the  course  of  the  can  be  conve- 

contest  the  Defendant  arrested  the  Plaintiff,  and  took  him  ?if  ^i^  ***®^ 

'  betore     some 

before  a  magistrate  in  Melbourne.    The  Plaintiff  brought  Justice  of  the 

his  action  for  the  arrest  and  imprisonment,  as  iUegaL  dirtrictor  ^ 

place  wherein 
such  offence 
shall  be  committed,"  it  is  sufficient  if  the  offender  be  taken  before  a  Justice  of  the 
Peace  having  jurisdiction  in  and  for  the  district  or  place  in  which  the  offence  has 
been  committed,  and  it  is  not  essential  that  the  nearest  mag^trate  should  adjudicate. 


In  the  **  Manoffemeni  of  Mcdlways  Act,"  sec.  31,  enacting  that  an  officer  of  the 
company  may  seize  and  detain  an  offender  whose  name  and  residence  shall  be  unknown 
to  such  officer,  and  give  him  in  charge  to  a  police  constable,  who  shall  without  warrant 
ooQTey  him  with  all  convenient  despatch  before  a  justice,  the  object  of  the  section  is 
to  enable  the  officer  to  arrest  a  transient  offender  whose  name  and  residence  the  officer 
does  not  possess  the  means  of  ascertaining.  If  information  on  which  the  officer  ought 
to  act  is  offered,  his  declining  so  to  act,  with  the  means  of  knowledge  at  hand,  will  not 
leave  the  offender's  name  and  residence  "  unknown  "  to  the  officer.  In  each  case  the 
jury  most  decide  whether  the  information  offered  to  the  officer  before  the  arrest  is  suffi- 
dent  or  not.  The  officer  must  at  his  own  risk  arrest  a  person  whose  name  and  residence 
he  had  the  means  of  knowing. 

A  Crown  grant  to  a  railway  company  was  made  "  subject  to  the  trusts,  conditions, 
"  uses,  and  provisoes  hereinafter  contained."  One  of  the  provisoes  thereinafter  con- 
tuned  was  [as  follows : — "Provided  nevertheless  and  we  do  hereby  reserve  unto  us,  our 
"hdrs,  &o.,  all  mines  of  coal  and  such  parts  or  so  much  of  the  said  land  as  may  here- 
"  after  be  required  for  making  public  ways,  canals,  railroads,  sewers  or  drains  m  over 
"  and  through  the  same  to  be  set  out  by  our  Governor  for  the  time  being  of  our  said 
"  Colony  of  Victoria,  or  some  person  by  him  authorised  in  that  respect."  The  Governor 
by  proclamation  set  out  a  public  right-of-way  across  the  railway.  The  company 
arrested  a  person  for  using  the  right-of-way.  The  person  arrested  brought  trespass 
against  the  company,  setting  up  the  right-of-way  by  his  replication,  and  he  obtained  a 
ventict.    On  rule  niei  for  nonsuit, 

BM,  that  the  reservation  was  good,  and  the  verdict  right. 
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The  Defendant  pleaded  (i.)  not  guilly,  (ii)  a  justification 
under  tHe  Company's  Act  («),  (iii.)  a  justification  under 
the  ''Management  of  Bailways  AjuV  {£).  The  Flaintifrtook 
issue  on  these  pleas,  and  also  replied  to  them  speciallj,  a 
right-of-waj  reserved  to  the  Crown  in  the  Company's  grant 
{v)  and  duly  proclaimed. 


^     The  yerdict  was  for  the  Plaintiff,  damages  £10.    A  role 
fim  was  obtained  for  the  Defendant  to  enter  a  nonsuit. 

Datesan^  Moore  and  Holroyd  shewed  cause. 

Miehie,  Q.C.,  J.  W.  Stephen,  Wood  and  BeUowi  for  the 
rule. 


(#)  16  \ric.,  8. 63 

(0  No.  186,  8.  81. 

(o)  The  Crown  grant  was  unto 
the  Melbourne  and  HobBon'8  Bay 
Company,  "  subject  tx)  the  tnuts, 
"conditions,  nses,  and  provisoes 
"hereinafter  contwned."  "All," 
&c.,  [the  parcels]  "To  hold  the 
"  same  to  the  said  Melbourne  and 
"  Hobson's  Bay  Railway  Company 
"  fbreyer,apontrustformakingand 
"maintaining  a  railway  between 
"  the  city  of  Melbourne  and  Hob- 
**  son's  Bay,  and  the  construction 
"of  wharves,  jetties,  and  other 
"  necessary  erections  for  the  pur- 
"  pose  of  enabling  ships  and  ves- 
"  sels  to  load  and  discharge  their 
"cargoes,  and  land  and  take  in 
"their  passengers  from  and  to 
"such  nulway,  and  for  the  pur- 
"  poses  and  in  conformity  with  the 
"  provisions  of  the  aforesaid  Act, 
"  subject  to  the  right  of  purchase 
"  by  Us  or  on  Our  behalf  contained 
"  in  the  said  Act,  and  for  no  other 
"purpose  whatsoever.  Provided 
"  nevertheless,  and  We  do  hereby 
"  reserve  unto  Us,  Our  heirs  and 


"  successors,  all  mines  of  coal  snd 
"  such  parts  or  so  much  of  the 
"  said  land  as  may  hereafter  be 
"required  for  making  public 
"ways,  canals,  railroads,  sewen, 
"or  drains  in  over  and  throogh 
"  the  same  to  be  set  out  by  Onr 
"  Governor  for  the  time  being  of 
"  Our  said  colony  of  Victoria,  or 
<<  some  person  by  him  authorised  in 
"tUbt  respect.  And  We  do  hereby 
"further  reserve  unto  Us,  Onr 
"  heirs  and  successors  the  right  of 
"  full  and  free  ingress,  egress  and 
"regress,  into,  out  of,  and  upon 
"the  said  land  for  the  several 
"purposes  aforesaid.  Provided 
"  nevertheless,  and  We  do  hereby 
"expressly  declare  that  this  Onr 
"  royal  grant  is  and  shall  be  sab- 
"  ject  to  the  conditions  herdnafter 
"  mentioned,  that  is  to  say— That 
"if  the  Hobson's  Bay  BaUwsy 
"Company  shall  be  dissolved,  or 
"  by  any  means  become  and  be  no 
"longer  ezbtent,  or  if  the  said 
"  pieces  or  parcels  of  land  hereby 
"granted,  or  any  parts  thereof, 
"  shall  at  any  time  hereafter  have 
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The  points  argaed  were  whether  either  justification 
pleaded  hy  the  Defendant  was  supported  by  evidence ;  and 
whether  the  right-of-way  set  up  bj  the  Plaintiff  had  been 
duly  reserved  bj  the  Crown  grant. 


1864i. 


The  authorities  cited  were — Blackball  v,  England  (w), 
Mackay  v.  Oshome  (jc).  Attorney- General  v.  Municipal 
Council  qflknerald  Sill  (y),  Dams  v.  Sardy  (z),  Brown  v, 
Chldtmith  (a),  Stuteley  v.  Butler  (5),  Kenaonv.  Beading  (c)y 
Arden  v.  Darcey  (J),  Wilson  v.  Armourer  (e),  Bowhottom  v, 
Wilson  (y*),  Smart  v.  Morton  (y),  Durham  and  Sunderland 
Bailway  Coy.  v.  Walker  (h),  2  Lord  Baymond,  1093,  Com. 
Dig.  Tit.  Bait;  Shep,  Ihuchst,,  79,80;  Co,  Litt.  47a  14i3a. 

Cur.  adv.  vuU. 


St  A  WELL,  G.  J.,  read  the  following  reserved  judgment : —    September  8. 


Trespass  for  assault  and  imprisonment.  Pleas  —  Not 
guilty;  a  justification  under  section  63  of  the  Act  16 
Victoria^  incorporating  the  Melbourne  and  Hobson's  Bay 


''oenMd  by  the  space  of  three 
"months  to  be  maintained  or 
"  used  as  or  for  snch  railway,  or 
"  in  connection  therewith,  or  have 
"  been  for  and  dnring  such  space 
"nsed  or  applied  to  any  other 
*' purpose  whatsoever  than  as  and 
"  for  a  railway  as  aforesaid,  or  in 
"connection  therewith,  or  shall 
"  be  alienated  or  attempted  to  be 
"alienated  in  fee  simple  or  for 
"  any  less  estate  or  interest  to  any 
**  person  or  persons  whatsoever  by 
"  the  said  Melbourne  and  Hobson's 
"  Bay  Railway  Company  save  and 
*'ozcept  in  pursuance  of  the 
''powers  and  authorities  now 
"vested  in  the  Hobson's  Bay 
"  Bailway  Company,  under  and  by 


"  virtue,  or  in  pursuance  of  any 
"  Act  of  the  Lieutenant-Governor 
"  and  Legislative  Council  of  the 
"  said  colony  of  Victoria,  now  or 
''hereafter  in  force  within  ttiis 
"colony  it  shall  be  lawful,**  Ac 
[Power  of  re-entry.] 

(w)  8  EIL  &  Bl.,  641. 

(a?)  Sup.  Ct.  Vic. 

Cy)  Sup.  Ct.  Vic. 

(«)  6B.  &Cr.,225. 

(a)  Hob.,  108. 

(5)  lb.,  174. 

(o)  Cra  Eliz.,  244. 

(d)  Lane,  69. 

(«)  8  Salk,  157. 

(/)  8  Ho.  Lo.  Cas.,  848. 

{g)  6  Ell.  A  Bl.,  80. 

(A)  2  Q.  B.,  940. 
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1864.         Bailwaj  Company ;  and  hIbo  a  justification  tinder  secfcion 
31  of  27  Victoria,  No.  186. 

Issues  were  taken  on  the  pleas  of  justification,  and  to 
each  a  further  replication  of  a  right  of  way.  The  assaolt 
and  imprisonment  were  proyed,  and  a  verdict  returned  for 
the  Plaintiff. 

The  replications  of  a  right  of  way,  founded  on  a  reserva- 
tion contained  in  a  deed  of  grant  from  the  Crown  to  the 
Hobson's  Bay  Railway  Company,  form  the  material  ques- 
tions in  the  action ;  and  on  the  alleged  fiulure  by  the  Plain- 
tiff to  sustain  them,  the  present  rule  was  obtained.  We 
must  first  determine,  however,  whether  there  was  evidence 
to  support  either  of  the  pleas  of  justification. 

As  regards  the  first,  the  requirements  of  the  63rd  section 
are,  in  our  opinion,  complied  with  if  the  person  arrested  is 
taken  before  a  justice  of  the  peace  having  jurisdiction  in 
and  for  the  district  or  place  in  which  the  offence  has  been 
committed.  There  is  no  provision  expressly  requiring  the 
person  arrested  to  be  taken  to  the  nearest  magistrate,  nor 
any  reason  for  extending  the  words  ''in  the  district  or 
place"  beyond  their  plain  meaning.  It  is  not  essential, 
therefore,  that  the  nearest  magistrate  should  adjudicate.  If 
any  special  injury  be  caused  by  the  person  charged  having 
been  conveyed  an  unreasonable  distance,  there  would,  no 
doubt,  be  some  remedy  for  such  a  course ;  but  in  the  pre- 
sent case  no  such  course  has  been  pursued,  and  no  such 
question  arises. 

As  regards  the  last  plea  of  justification,  the  words  of  the 
Act  27  Vtc.f  No.  186,  section  31,  do  not,  in  our  opinion, 
require  that  the  name  and  residence  of  the  trespasser  should 
be  known  personally  by  the  officer  before  arrest.  Incon- 
veniences, to  say  the  least,  if  not  absurdities,  would  resolt 
firom  so  very  literal  a  construction  of  the  section.     The 
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officer  may  be  peraonall j  acquainted  with  the  trespasBer — 
know  him  intimately,  and  have  known  his  former  residence; 
that  reaidenee  may  have  been  changed,  and  at  the  moment 
the  officer  may  not  know  ita  precise  position;  but  a  true 
and  accurate  description  of  it  may  have  been  given  to  him. 
He  may  believe  it  to  be  correct ;  and  yet,  according  to  the 
construction  contended  for  by  the  Defendant,  such  a  trea- 
paaaer  may  be  arrested  aa  one  whose  name  and  residence 
were  unknown.  The  object  of  the  dauae  was,  in  our 
opinion,  to  enable  the  officer  to  arrest  a  "  transient  trea- 
paaaer,"  as  described  in  the  margin,  whose  name  and  reai- 
denee were  unknown  to  him,  that  is,  whose  name  and  resi- 
dence he  did  not  then  possess  the  means  of  ascertaining ; 
for  if  information  on  which  the  officer  ought  to  have  acted 
was  offered,  we  cannot  think  hia  declining  so  to  act  would, 
with  the  meana  of  knowledge  at  hand,  leave  the  name  and 
reaidenee  unknown  to  him.  We  think  that,  iq  each  caae, 
the  jury  must  decide  whether  the  information  afforded  at 
any  time  before  the  arrest  is  sufficient  or  not ;  and  the 
officer  must,  at  his  own  risk,  arrest  a  person  whose  name 
and  residence  he  had  the  means  of  knowing.  There  was 
evidence,  in  our  opinion,  to  go  to  the  jury  in  support  of  one, 
if  not  both,  pleas  of  juatification. 

It  ia  incumbent  on  us,  therefore,  to  consider  the  replica- 
tima  of  a  right  of  way.  In  order,  to  promote  the  making  of 
rail-ways  in  the  country,  the  Crown  of  its  special  grace,  by  its 
deed-poU,  granted  to  the  Melbourne  and  Hobson's  Bay  Eail- 
way  Company,  subject  to  the  trusts,  conditions,  reservations, 
and  provisoes  thereinafter  contained,  a  piece  of  land  upon 
trust  for  making  and  maintaining  a  railway.  The  deed  of 
grant  eontaLoed  a  proviso  for  reservation  by  the  Crown  of 
all  minea  of  coal,  and  such  parta  and  so  much  of  the  land 
aa  might  thereafter  be  required  for  makiug  public  ways, 
canala^  railroads,  sewers  or  drains,  &c.,  to  be  set  out  by  the 
Governor  for  the  time  being.  A  reference  to  the  reserva- 
tiona,  &c.,  ia  made  before  the  habendum.      The  company 
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2^1^^  took  the  land  sabject  to  them.  Such  a  reservation  as  that 
mentioned  is  not  only  not  unusual,  but  in  all  deeds  of  grant 
of  Grown  lands  situate  in  localities  where  any  necessily 
exists  for  it,  is  aknost  uniformlj  inserted.  It  is  so  inserted 
for  the  benefit  of  the  public,  and  only  to  be  used  wheie  the 
public  requirements  need  it ;  and  the  ways,  &c.,  are  to  be 
set  out  by  the  Governor.  There  can  be  no  doubt  of  the 
meaning  of  this  proyiso  in  the  deed  of  grant,  or  of  the 
intention  of  both  the  Crown  and  the  grantee.  The  ques- 
tion, therefore,  is,  whether  this  obvious  intention  has  been 
carried  out  by  words  sufficiently  apt  to  prevent  any  rule  of 
law  defeating  it.  The  case  for  the  Defendant  has  on  this 
point  been  argued  as  if  the  clause  were  a  reservation  or 
exception,  and  as  if,  being  void  in  part  or  as  regards  one 
subject  matter,  it  were  necessarily  void  altogether,  and  as 
regards  all  its  objects.  We  think  the  proviso  so  far  as  it 
relates  to  mines  of  coal  is  a  reservation.  As  no  objection 
has  been  taken  to  this  part,  it  is  almost  unnecessary  to  add 
that  it  seems  to  us  to  be  valid.  The  subsequent  portion  of 
the  proviso  includes  several  and  distinct  subjects — ^ways, 
canals,  railroads,  sewers  and  drains — ^and  objections  may  be 
made  to  reservation  respecting  one  which  are  inapplicable 
to  the  others.  As  regards  canals,  for  instance,  the  reserrar 
tion  of  part  of  the  land  itself  may  perhaps  be  necessarj, 
and  such  a  reservation  or  exception  it  has  been  said  is  void 
as  being  repugnant  to  the  grant.  We  are  by  no  means  of 
opinion  that  this  last  objection  is  tenable.  The  case  of  Lord  «. 
The  Commissioners  of  Sydney  (f),  to  which  we  were  referred, 
seems  a  distinct  authority  that  in  a  deed  of  grant,  if  some 
out  of  a  larger  number  of  acres  are  reserved  at  the  election 
of  the  Crown  if  required  for  public  purposes,  "  these  acrea 
"  are  not  to  be  granted  by  the  grantee  to  the  Crown,  but 
"  are  provisionally  saved  out  of  the  grant  to  him."  Whether 
any  sound  distinction  can  be  drawn  between  that  case  and 
the  present  is  comparatively  immaterial ;  for,  conceding  that 
in  the  case  of  canals  a  reservation  of  land  is  necessary  to 
0)  12  Moore  P.CC.  500. 
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give  it  effect,  and  that  such  a  reservation  is  void  on  the  ^  ^^^ 
ground  of  repugnancy,  in  the  case  of  rights  of  way  no 
reservation  of  any  of  the  land  itself  is  needed,  and  to  them 
the  objection  is  inapplicable.  We  think  the  proviBO  should 
be  read  distributively,  and  as  if  consisting  of  several  separate 
and  distinct  reservations  respecting  each  particular  object, 
and  that  no  sufficient  reason  has  been  assigned  why  the 
whole  should  be  rejected  in  consequence  of  a  fault  existing 
only  in  a  part,  or  why  one  vicious  portion  should  invalidate 
the  remainder.  We  are  not  called  upon,  therefore,  to  decide 
on  the  yalidity  or  invalidity  of  any  other  portion  of  this 
proviso  than  the  reservation  "  of  required  public  ways  to  be 
"  set  out  by  the  Governor,  or  some  authorised  person,"  that 
being  the  only  part  which  relates  to  the  present  action. 
According  to  the  case  of  the  Durham  and  Simderland  BaiU 
ioay  Comfany  v.  Walker,  a  reservation  in  a  popular  sense  of 
a  right  of  way  is  not,  legally  speaking,  a  reservation,  but  a 
new  grant  of  an  easement.  No  special  form  of  words, 
however,  is  necessary  for  such  a  grant — JRowbottom  v, 
Wilson.  The  company  have  entered  and  enjoyed  the 
advantages  of  the  Grown  grant,  and  although  it  is  in  the 
form  of  a  deed-poll  it  may  operate  as  a  grant  of  an  ease- 
ment by  the  grantee — ibid,^  355.  The  ways  are  to  be  set 
oat  and  the  termini  fixed  by  the  Grown — specially  appointed 
by  the  deed  of  grant  for  that  purpose. 

No  objection  has  been  taken  to  the  form  of  proclamation 
or  setting  out  adopted  in  this  instance.  No  reasonable 
doubt  can  arise,  therefore,  that  the  clause,  whether  as  a 
reservation  or  grant,  is  valid  to  the  extent  of  giving  a  right 
of  way  to  Her  Majesty  personally,  her  heirs  and  successors. 
Is,  then,  the  user  of  this  way  limited  to  the  Grown,  or  does 
it,  as  the  reservation  purports,  extend  to  the  public,  for 
whose  behoof  expressly  the  clause  was  inserted,  and  for 
whom,  so  far  as  relates  to  these  lands,  the  Grown  may  be 
regarded  as  standing  in  the  position  of  a  trustee?  A 
reservation  of  rent  to  a  stranger,  as  between  subject  and 
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subject,  IB  Toid  bb  a  lent^  although  good  as  a  reaervaldon  of 
a  Bum  in  gross — Ftfi.  Abridjifnentf  tU.  '  BotenxtUon*  (D) 
(7)  but  it  seems  that  the  King  may  reserve  rent  to  a 
stranger,  and  that  such  a  reservation  of  rent  is  valid — %bid^ 
8;  Co.  Liu.  143  (b) ;  2  BoUe's  Jhridgemont,  447,  425. 
No  reason  is  assigned  for  this  exception.  The  argument  of 
necessity  or  inconvenience  is  applicable  with  at  least  as 
much  force  to  the  case  of  reserving  a  right  of  way  for  Hie 
use  of  a  third  person  described  in  the  deed  as  to  that  of 
reserving  rent  to  a  stranger.  If  the  Grown  may  reserve 
rent  to  a  stranger,  by  parity  of  reasoning  the  Crown 
may  also  grant  land  subject  to  the  grantee  giving 
an  easement  over  it  to  strangers-M^hat  is  to  say,  to  the 
public  The  proviso  does  not  contain  the  grant  of  a  right 
of  way  to  the  Crown,  but  reserves  to  the  Crown  the  power 
to  set  out  a  public  way.  Why,  then,  should  that  which  is 
given  in  express  terms  for  the  use  of  the  public  be  limited 
to  the  use  of  the  Crown  P  The  reservation  of  a  right  of 
way  to  the  Crown,  to  be  used  by  the  Crown  only,  would,  in 
this  country  at  least,  be  a  useless  form ;  but  the  enabling 
the  Crown  to  set  out  a  public  way,  where  it  was  a  matter 
of  public  necessity,  would  insure  the  grantee  against  any 
undue  exercise  of  the  privilege,  and  yet  retain  for  the 
public  an  advantage  without  which  the  land  would  not  have 
been  granted  to  the  company.  The  form  in  the  present 
grant  is  that  adopted  for  years  in  this  and  the  adjacent 
colony — ^it  has  never,  so  fiwp  as  we  know,  been  previously 
questioned.  No  authority  has  been  cited  in  £ftVor  of  the 
limited  construction  in  the  case  of  a  Crown  grant  contended 
for  by  the  Defendant,  and  we  think  it  is  opposed  to  the 
sound  reading  of  the  deed.  The  Plaintiff's  replications 
have,  in  our  opinion,  been  sustained. 

Bule  fUsi  diseharyei. 
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BEQINA  V.  DALLIMOBE  aitd  OxHaiui. 


£L 


1864. 

June  23,  24. 

July  4,  6. 
September  7. 

The  pastoral 
nm,  called 
Lamplough 


iJECTMENT  to  reooyer  possessioiL   of   Croim  land 
whicli  once  formed  port  of  a  pastoral  run  called  Lamp- 
lough occupied  by  the  Defendants  under  license  from  the  "*"*  was  long 
Grown ;  which  was  proclaimed  part  of  a  gold  fields  com-  the  y^r  1861, 

mon ;    which  was   then   subtracted  from   the  gold  fields  ^P»ed  by 

°  D.  under 

common    by    proclamation;    and    which    thereupon    was  licence  from 

claimed  on  the  one  hand  by  the  Crown  freed  from  the  gy  5^^^^^. 

rights  both  of  the  Defendants  and  the  commoners,  and  on  tion,  dated 

the  other  hand  by  the  Defendants  as  reverting  to  its  position  jggi^  a"^Jart^* 

of  a  part  of  Lamplough  run.    The  Crown  put  up  the  land  o^  Lamplough 
X  J.  «  «     -r.  1         1  t      -«      ,      runwaspro- 

to  auction  as  "  new  runs.      It  was  purchased  by  JBowles  claimed  a 

vad  ybanan.    The  Crown  guaranteed  quiet  possession  to  goW- field's 

o  ^  jT  common.    No 

Bowleg  and  Noonan,     Dallimore  had  taken  possession,  and  reduction  of 

he  impounded  the  stock  of  Bowles  and  Noonan.     The  ^e^t^OT^ 

Crown  then  brought  the  present  action  to  recover  posses-  cence-fee  was 

sion.     The  verdict  was  for  the  Crown,  with  leave  for  the  Jrodamatfon, 

Defendants  to  move  the  Court.  dated  26th 

October,  1863, 
the  gold- 
field's  eommon  was  abolished,  and  a  new  gold-field's  common  proclaimed,  which  con- 
>uted  of  the  middle  third  part  only  of  the  original  gold-field's  common.  J),,  the 
former  pastoral  licensee,  claimed  the  other  two-third  pa^  of  the  gold-field's  common, 
which  were  no  longer  part  of  any  gold-field's  common.  The  Crown  claimed  the  same 
lands  as  reverting  to  it  freed  from  the  rights  both  of  the  licensee  (D)  and  the  com- 
moners. The  Crown  pnt  np  the  pasturage  of  the  disputed  lands  to  auction  as  "  new 
rans,"  and  it  was  purchased  by  B.  and  N.  But  D.  had  remained  in  possession  alone, 
or  with  the  commoners,  and  had  paid  his  licence-fee  up  to  the  end  of  1863,  and  he 
impounded  the  stock  of  B,  and  N.  The  Crown  brought  ^ectment  agiunst  D.  and 
obtained  a  verdict.    On  motion  to  enter  a  nonsuit, 

Beld,  that  under  No.  117,  sec.  71,  on  the  proclamation  of  a  gold-field's  common  over 
^d  occupied  by  a  pastoral  tenant  of  the  Crown,  the  rights  of  the  tenant  and  com- 
moners might  co-exist;  that  under  No.  117,  sees.  80,  107,  and  121,  yearly  licences 
might  be  issued  as  theretofore,  might  be  revoked  for  any  of  the  objects  specified  in  the 
80th  lection,  and  until  so  revoked  would  continue  until  the  end  of  the  year  1870 ; 
that  the  Crown  had  no  right  to  treat  these  disputed  lands  as  unoccupied  runs  to  be 
dealt  with  under  section  98,  as  such  a  dealing  with  them  was  not  for  one  of  the 
■pedfied  objects ;  and  that  as  the  licence  of  D.  could  not  have  been  and  had  not  been 
revoked,  the  Crown  must  fail  in  this  ejectment.  Rule  for  nonsuit  therefore  made 
absolute. 

SefMe,  that  the  district  surveyor  is  not  an  authorised  agent  to  make  a  demand  for 
the  Crown,  of  possession  of  Crown  lands. 


W.w.fcA'B. 
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^^J!^^  A  rule  nisi  was  obtained  by  the  DefendantB  to  set  aside 

tbe  verdict  and  enter  one  for  tbe  Defendants  on  the  gronndi 
— (1)  The  right  of  entry  was  not  in  the  Crown,  but  in 
Bowles  and  Noonan.  (2)  The  proclamation  of  the  common 
did  not  determine  the  possession  of  the  Defendants ;  or  if  it 
did,  the  revocation  of  such  proclamation  revested  the  pos- 
session in  the  former  licensee  (3)  The  Crown  had  no 
power  under  "  The  Land  Act  1862,"  section  98,  to  dispose 
of  the  land  to  Bowles  and  Nbonan.  (4)  No  demand  of 
possession  was  proved — ^the  demand  itself  having  been 
insufficient,  and  no  authority  to  make  it  being  proved.  (5) 
As  licenses  to  occupy  the  run  from  1847  to  1863  con- 
tinuously, and  particularly  for  the  year  1861,  were  issued, 
the  Land  Act,  No.  117,  section  71,  did  not  apply  to  the 
Lamplough  run,  but  only  to  unoccupied  Crown  lands ;  or, 
if  it  did  BO  apply,  the  licensee  was  as  much  entitled  to 
occupy  the  land  as  the  commoners.  (6)  The  order  in 
Council  of  9th  March,  1847,  coupled  with  possession  and 
payment  of  licence-fees,  assessment,  and  rent,  and  recog- 
nition from  time  to  time  by  the  Crown  and  its  officers, 
established  a  tenancy,  and  such  tenancy  has  not  been 
determined. 

Hiffinbotham,  A.  G-.,  Billing,  and  Moore,  shewed  cause. 
— Bowles  and  Noonan  have  no  interest  at  all — ^not  even  a 
licence,  as  yet ;  and  if  they  had  a  licence,  they  have  not  a 
sufficient  interest  to  be  Plaintiffs  in  ejectment.  CoU  (m 
Mjectmenty  66 ;  Chodright  v.  Swymmer  (Jc)  ;  Flatt  on  Leasa, 
22  ;  Bloxam's  Case  (J).  Defendants  had  not  possession  of 
the  land  at  the  date  of  the  proclamation  of  the  lands  as  a 
gold-field's  common ;  but  if  they  had,  their  possession  was 
determined  by  it.  This  results  from  a  comparison  of  the 
Acts  No.  117  and  No.  145,  and  from  the  context  of  the 
various  sections  of  the  latter  Act.  The  point,  too,  was 
expressly  determined  by  Mr.  Justice  Molesworth  on  the 

(k)  Eenyon'B  Rep.,  S85. 

(0  8ap.  Court  N.S.W.,  March,  1849. 
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motion  for  an  injunction.  See  alao  In  re  daw  (m).  There 
ifl  no  provision  iq  tlie  Act  No.  146  for  rent  being  imposed 
after  one  year ;  therefore,  what  Defendants  contend  for  is 
equiyalent  to  a  claim  to  have  the  land  in  future  years  for 
nothing.  Admitting,  for  argument's  sake,  that  the  Crown 
had  no  power  to  dispose  of  the  land  to  Bowles  and  Nocnan^ 
the  objection  is  profitless  to  the  Defendants,  for  it  shews 
that  the  land  remains  in  the  Crown.  The  Crown  relies  on 
the  proclamation  and  demand.  The  proclamation  determiued 
the  occupancy,  and  a  demaud  was  unnecessary — ^No.  145, 
SecB.  122, 128,  127 ;  and  Gazette,  January  5, 1864.  But  if 
a  demand  were  necessary  here,  it  was  made,  and  well  made 
IStmer  v.  Bennett  (n).  Moreover,  putting  Bowles  and 
Nbonan  in  possession,  or  the  attempt  to  do  so,  was  i,  suffi* 
cient  demand  from  Dallimore,  The  Act  117,  section  71, 
applies  to  any  Crown  lands.  The  evidence  at  the  trial 
shewed  that  there  was  no  payment  of  rent  which  could 
enure  to  make  a  tenancy  from  year  to  year. 


1864. 


Irelandy  Q.C.,  Wood,  Fellotos,  and  C  A.  Smyth  for  the  rule. 
— Occupants  of  Crown  lands  for  pastoral  purposes  under  the 
Orders  in  Council  of  1847,  and  the  legislation  since  then, 
have  not  been  "  licensees,"  in  the  ordinary  legal  sense  of  that 
term,  holding  no  interest  or  estate  in  the  land,  but  a  mere 
privilege  or  permission  in  reference  to  it — ^nor  even  holders 
of  BO  low  an  interest  or  estate  in  the  eye  of  the  law  as  that 
of  a  mere  ''  tenant  at  wiU,"  or  "  tenant  by  sufferance ; "  but 
have  always  held  a  quasi  estate  for  a  ''  term  of  jeaxs,*^  not 
to  extend  beyond  a  certain  limit  designated  by  the  Act  145 ; 
or,  at  least,  an  estate  "  from  year  to  year,"  not  to  exceed 
the  same  limit.  Under  the  Orders  in  Council,  and  the  laws 
following  them,  the  holder  of  the  license  was  entitled  to 
cultivate  his  land  within  certain  limits,  and  take  from  it 
cultivated  crops.  He  was  entitled  to  a  **  lease"  for  fourteen 
years ;  not  more  than  one-fourth  of  his  land  could  be  taken 
from  him  to  be  "  sold"  and  he  had  a  right  of  pre-emption. 

(»)  1  Wy.  &  W.,  Law  48.  (»)  9  M.  &  W.,  648. 
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1864k  Under  the  latest  legislatioii,  the  Ghoremor  is  bound  to  iasne 
RsaiKA  to  him  a  yearly  license  "  as  heretofore,"  until  a  future  year 
Daliiicobb  ^'"^^^  ^^  ^  payment  of  a  consideration  named ;  and  he  is 
not  to  be  deprived  of  his  land  for  any  but  certain  purposes 
named.  How  is  it  possible  to  say  that  the  interest  of  such 
a  person  is  that  of  a  mere  tenant  at  will  ?  And  how  is  it 
possible  to  argue  thence  that  when  his  occupation  has  been 
interfered  with  legally,  but  only  temporarily,  for  one  of  the 
purposes  named  in  the  Act,  it  is  thereby  terminated  for 
eyer,  and  that  the  Crown  is  thenceforward  in  a  position  to 
deal  with  his  land  as  if  he  had  never  had  any  rights  over  it 
at  all,  and  to  put  his  land  to  a  use  which  before  such  tem- 
porary and  legal  interference  with  his  possession  would 
have  been  illegal  and  impossible,  and  which  both  then 
would  have  been,  and  now  will  be,  in  flagrant  violation  of 
the  whole  spirit  of  all  the  legislation  on  the  subject  P 

There  were  also  cited — Mff  parte  Bryant  (o),  and  Bae. 
Ah.  Tit.  Common, 

The  CouBT  called  the  attention  of  the  Attomey-Oeneral 
to  a  point  which  he  had  not  had  an  opportunity  of  folly 
meeting — arising  out  of  the  omission  of  the  Crown  to  ter- 
minate the  tenancy-at-will  of  Bowles  and  Ifoonan  before 
bringing  this  action. 

The  Attorney-General  met  the  point  by  Beg.  v.  Bhx- 
ham  (jp),  in  which  it  was  decided  by  the  Supreme  Court  of 
New  South  Wales  that  unless  Crown  lands  are  actually 
alienated  the  Crown  is  never  out  of  possession  in  law,  though 
out  of  possession  in  fact. 

Ireland,  Q.C.,  referred  to  WbodfalPs  Landlord  and 
Tenant,  IM. 

Our.  adv.  wdt. 

(o)   Sup.  Cfc.  N.S.W.,  lately. 

(p)  Sup.  Ct.  N.S.W.,  March,  1849. 
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StawxiiL,  C.  J.,  now  read  the  judgment  of  the  Court : —      yj^^^ 

Reguta 

Ejectment  to  recover  Crown  lands  forming  part  of  a  run    D^j^^iioaB. 

in  the  unsettled  district  known  as  Lamplough.     The  facts         

of  the  case  material  to  the  question  at  issue  are  briefly  as  ^ 
follow: — ^In  1861,  and  for  several  years  previously,  the 
Defendants  or  their  predecessors  had  been  in  licensed  occu- 
pation of  Lamplough.  Li  that  year,  by  a  proclamation 
dated  the  28th  January,  a^d  gazetted  on  the  6th  February, 
part  of  Lamplough  was  proclaimed  as  a  gold-field's  common. 
No  reduction  in  the  assessment  or  license  fee  was  made  in 
consequence  of  this  proclamation.  Jn  1863,  by  a  second 
proclamation,  dated  the  26th  October,  and  gazetted  on  the 
drd  November,  this  common,  consisting  of  three  blocks'  of 
land,  was  abolished,  and  a  new  common  was  duly  pro- 
claimed. One  of  these  blocks  formed  the  new  common ; 
the  remaining  two,  which  were  separate  one  from  the  other, 
were  not  included  in  the  second  proclamation,  and  are  the 
land  now  sought  to  be  recovered.  On  the  Slst  December, 
the  right  to  depasture  stock  on  these  blocks  as  unoccupied 
nms,  was  put  up  to  auction  under  "  The  Zand  Act  1862," 
sec.  98,  and  two  persons  became  the  successful  competitors 
one  for  each  block.  The  Defendants  continued  in  occupa- 
tion from  1861  up  to  the  commencement  of  the  present 
action,  in  the  same  way  as  they  or  their  predecessors  had 
been  previously  to  the  first  proclamation ;  rent  or  license 
fee  was  regularly  paid  up  to  the  end  of  1863.  No  proof 
was  given  or  question  raised  respecting  either  the  payment 
or  nonpayment  of  the  license  fee  or  rent  for  1864.  No 
license  had  been  issued  for  1863.  On  the  30th  of  March, 
1864,  possession  was  demanded  from  the  Defendants,  and 
an  attempt  was  made  to  place  in  possession  the  purchasers 
of  the  right  to  depasture.  The  action  was  commenced  in 
April,  1864. 

On  this  state  of  fiftcts,  the  Defendants  contended  that  the 
tenancy  created  by  their  occupation  and  payment  of  fees, 
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^^^  ^  had  continued  as  regards  these  two  blocks,  that  it  had  Bot 
been  duly  determined,  and  that  the  present  action  there- 
fore could  not  be  maintained.  By  the  enactment  24  Vie,^ 
No.  117,  sec.  71,  under  which  the  first  proclamation  issued, 
the  Governor  in  Council  is  empowered  to  proclaim  Crown 
lands  in  the  vicinity  of  a  gold-field  as  a  gold-field's  common, 
and  by  the  77th  section,  to  diminish,  alter,  or  abolish  such 
common ;  no  reference  whatever  is  made  to  the  licensed 
occupant.  It  is  probable  that  in  many  instances  the  neces- 
sity for  a  common  may  cease;  the  gold  mines  in  some 
particular  locality  may  become  exhausted,  and  the  popnla- 
tion  attracted  by  their  discovery  may  leave  that  part  of  the 
country,  and  the  common  may  be  abolished.  There  is  no 
provision  in  this  Act  that  the  license  fee  should  be  reduced 
on  the  common  being  proclaimed,  or  increased  on  its  being 
abolished ;  but  as  fit  the  time  the  Act  was  passed  an  assess- 
ment  on  the  stock  depastured  was  paid,  and  no  other  license 
fee  demanded,  such  a  reduction  or  increase  may  perhaps 
have  been  deemed  unnecessary.  Nor  is  there  any  provision 
guarding  against  the  pastoral  tenant  surcharging  with  his 
beasts  the  land  proclaimed  as  a  common,  to  the  injury  of 
the  commoners.  This  surcharge,  however,  is  an  abuse  whidi 
may  or  may  not  exist,  the  existence  of  which  we  are  not  to 
presume,  and  for  which,  if  it  existed,  there  may  be  redress. 
The  rights  of  the  tenant  and  conunoners  may  co-exist.  The 
possession  of  the  tenant  may  continue  without  diminishing 
the  advantages  granted  to  the  commoners.  The  enactment 
may  be  strictly  complied  with — ^no  violence  done  to  any 
clause — no  part  rendered  unnecessary  or  inoperative,  and 
yet  the  tenancy  of  the  licensee  need  not  be  determined. 
There  are  no  words  destructive  of  his  tenure — ^no  power 
given  to  extinguish  it — ^and,  as  a  general  rule,  rights  con- 
ferred by  an  Act  of  the  Legislature  are  not  to  be  taken 
away,  save  by  express  enactment.  The  mere  omission  to 
provide  against  a  possible  abuse,  affords  no  sufficient 
ground,  in  our  opinion,  for  making  the  present  case  an 
exception  to  this  general  rule.    We  are  not  called  on  to 
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decide  what  redress  the  commoners  may  have  were  the      v^^^ily 
eommons  surcharged  by  the  beasts  of  the  pastoral  tenant.       Rsoiva 
We  merely  construe  the  sections  in  question  according  to    x)allimoxb. 
the  general  and  sound  rule  of  construction.    The  necessity 
for  inserting  the  prohibitory  negative  words  contained  in 
the  proviso  to  the  71st  section  of  "  The  Land  Act  1862," 
confirms  our  opinion;  and  the  fact  that  the  Government 
deemed  it  inciunbent  on  them  to  make  a  formal  demand  of 
possession  in  1864,  shews  that,  in  their  opinion,  the  tenancy 
over  these  blocks  was  then  subsisting. 

We  think  that,  notwithstanding  the  first  proclamation, 
the  tenancy  continued  as  theretofore  over  the  land  com- 
prised in  the  common.  It  only  remains  for  us  to  consider 
whether,  according  to  the  evidence,  that  tenancy  has  been 
duly  determined.  The  circumstance  of  no  licence  having 
been  issued  does  not  affect  the  question;  apart  from 
money  having  been  received  and  a  receipt  given  for  the 
amount  as  rent  for  Lamplough,  the  tenant  remained  in 
possession,  and  was  ready  to  perform,  or  did  perform,  his 
part ;  and  the  fact  that  the  Grovemment  did  not  comply 
with  the  directions  of  an  act  of  Parliament  cannot  deprive 
that  tenant  of  the  right  which  he  possessed.  ''  The  Land 
AjBi  1862,"  was  passed  on  the  18th  June  in  that  year.  It 
confers  on  the  Government  all  the  powers  they  now 
possess  relating  to  the  sale  and  occupation  of  Crown 
lands ;  its  requirements  must  therefore  be  complied  with 
or  any  dealing  with  these  lands  would  be  unauthorised. 
By  that  Act,  the  Orders  in  Council,  and  all  regulations 
Teepecting  the  sale  or  disposal  of  waste  lands  of  the 
Crown,  were  repealed.  No  rights  were  saved,  and  by  the 
80th  section,  it  was  enacted  that  the  G^ovemo^  should,  in 
the  same  manner  as  theretofore,  issue  to  the  persons  in  the 
licensed  occupation  of  runs,  &c.,  yearly  licences  to  occupy 
such  runs  for  pastoral  purposes,  &c.,  but  no  such  licences 
should  be  deemed  to  prevent  such  run,  &c.,  from  being 
Bold  or  leased,  proclaimed  a  common,  or  occupied  by  virtue 
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J^JI^;^,  of  miners'  rights  ^or  licences  for  other  than  pastoral  pn> 
poses,  or  otherwise  dealt  with  under  the  authority  of  thst 
or  any  other  Act.  A  proviso  was  added  that  no  each 
licence  should  be  in  force  after  the  Slst  of  December,  1870. 
The  107th  section  declares  the  interest  in  a  ran  shall  be 
deemed  to  be  a  chattel  interest,  and  the  12lBt,  that  no 
occupier  of  land  for  pastoral  purposes  shall  be  entitled  to 
any  compensation  by  reason  of  that  Act  being  thereafter 
repealed  or  altered. 

We  think  that  under  these  clauses  yearly  licences  may 
be  issued  as  heretofore — ^may  be  revoked  for  any  of  the 
objects  specified  in  the  80th  section,  but  for  none  other; 
and  that,  until  so  revoked,  they  are  to  be  continued  until 
the  end  of  the  year  1870.  By  this  construction,  full  force 
is  given  to  the  whole  of  the  80th  and  121st  sections ;  the 
enumeration  and  proviso  in  the  former,  and  the  necessity 
for  inserting  the  latter,  cannot  be  disregarded.  The  object 
of  these  clauses  seems  to  have  been  that  the  occupants 
should  be  permitted  to  continue  in  possession  of  thdr  runs 
up  to  a  certain  date  unless  in  the  meantime  they  were 
required  for  any  of  the  specified  objects,  when  the  tenancy 
was  to  be  at  once  determined  without  the  occupants  being 
entitled  to  any  compensation,  save  as  regards  certain 
improvements  in  certain  cases.  That  object  has  been  ex- 
pressed in  terms  sufGlciently  distinct  to  leave,  in  onr 
opinion,  no  doubt  as  to  the  proper  construction.  It  has 
been  assumed  that  these  blocks  might  have  been  treated  as 
unoccupied  runs,  and  dealt  with  under  the  98th  section. 
Such  an  assumption  we  think  was  erroneous.  The  sale  of 
the  right  to  occupy  for  pastoral  purposes  attempted  in 
December,  1863,  was  not  authorised.  Such  a  sale  is  not 
one  of  the  specified  objects — the  licence  is  for  a  certain 
period,  and  for  a  valuable  consideration;  and,  as  we 
have  already  stated,  the  tenancy  under  it  must  be  deter- 
mined by  the  Government  only  as  empowered  by  the  Act. 
16    Viner*9  Ah.,    Tit.    '' Lieeme;'    (B)    (C)    (E).     We 
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offer  no  opinion  as  to  cases  of  alleged  forfeiture    from         1^^ 
non-payment  of  rent  or  other  causes. 

It  is  scarcely  necessary,  according  to  our  view,  to  decide 
as  to  the  demand  of  possession  made  on  the  part  of  the 
Gh>yemment,  but  we  think  the  district  surreyor  was  not 
an  authorised  agent  to  make  such  a  demand.  The  action 
cannot,  in  our  opinion,  be  maintained. 

Side  absolute. 


Ik  the  hattbh  or  thb  Applioatiok    ot 
CHABLES  ACTON  GOSLETT 

TO     BE     ADMITTEI)      AS     ▲     BaBBISTBB. 

September  14. 

SiGINBOTRAM,  A.  G-.,  moved  the  admission  to  the  Rule  9  of  cap. 

bar  of  Victoria  of  Charles  Acton  Gosletl— The  affidavit  ^^Jj^"" 

states  that  Mr.   Ghslett   has  not  been  engaged  in  any  Court  Rulee 

"trade  or  business"  for  three  years.      But  Mr.   Goehtt  e^rypCTson 

informs  me  that  he  has  been  for  three  months  of  the  applying  to 

be  admitted . 
three  years  in  the  civil  service  as  clerical  assistant  of  the  to  practice  as 

accountant  of  the  Victorian  EaQways.     IStatoell,  C.  J.—  S^^t**^*|^ 

Has  the  point  been  raised  before?]    I  am  not  aware  that  it  engaged  in 

has ;  but  there  are  instances  of  the  admission  to  the  bar  of  ness  "^ar^' 

several  gentlemen  •  who  served  a  considerable  portion  of  the  next  three 

years  preced- 
ing the  time 
he  sabmits  himself  to  he  examined,  strictly  speaking  exdudes  a  candidate  who  during 
one  period  of  three  months  in  the  three  years  next  preceding  sahmission  to  exami- 
nation had  heen  clerical  assistant  of  the  accountant  of  the  Victorian  railways ;  hat  the 
question  heing  newly  raised,  the  applicant  having  treated  the  Court  with  candour, 
and  members  of  the  Court  being  under  a  misunderstanding  somewhat  pledged,  the 
Court  admitted  the  candidate  specially  under  the  exceptional  circumstances,  forbidding 
the  case  to  be  regarded  as  a  precedent. 

Per  StaweU,  C.  J. — There  is  a  marked  distinction  in  the  rule  9  of  cap  ii.  of  the 
Sufreme  Court  Mules  between  the  word  "  trade,"  and  the  word  ''business/'  and  those 
who  take  on  themselves  the  responsibility  of  making  declarations,  putting  their  own 
interpretation  on  the  rules,  must,  if  they  afterwards  discover  themselves  wrong,  take 
the  consequences  of  so  acting. 
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1864.  their  time  in  tlie  ciyil  service.  [Barryy  J. — ^Ib  tifciere  any 
In  re  difference  in  principle  between  the  public  service  and  a 
GosLETT.  private  service?]  I  am  not  awwe  ihaA  tiiere  is;  but  a 
person  engaged  on  salary,  and  not  in  trade  would  not  be 
open  to  objection  under  the  ninth  rule.  [Staufelly  C.  J.— 
Then  a  grocer's  clerk  might  be  admitted?  Barry,  J.— 
Who  has  been  employed  in  that  office  for  three  years  down 
to  yesterday.  Stawell,  C.  J. — And  who  has  never  bad 
anything  higher  to  do  than  the  weighing  of  tea  and  sugar. 
Barry y  J. — If  the  thin  end  of  the  wedge  be  once  inserted, 
and  if  it  receive  the  approval  of  the  Court,  there  is  nothing 
to  prevent  indefinite  extension.  A  gentleman  may  be 
engaged  for  the  three  years  in  any  occupation,  public  or 
private.  The  intention  of  the  rule  is,  that  for  the  tbree 
years  he  should  be  completely  isolated  from  trade,  so  that 
he  should  not  be  prevented  from  being  properly  fitted  for 
his  profession.  This  is  necessary  both  for  educational  and 
social  reasons.] 

The  CouET  deliberated. 

Stawell,  C.  J. — ^We  consider  that  this  gentleman  de- 
serves credit  for  his  candour ;  but  we  think  it  better  that 
the  application  should  be  postponed  for  three  months. 

Sigirtbothamy  A.  G-.,  later  in  the  morning  said  he  bad 
been  further  instructed  that  the  applicant  had  been  in  tbe 
Government  service  for  the  time  already  mentioned ;  but 
the  opportunities  enjoyed  by  the  applicant  had  exceeded 
the  requisite  three  years  by  some  four  months. 

The  CouBT  directed  that  the  applicant  should  make  an 
additional  declaration  of  the  facts,  so  that  the  whole  of 
them  should  appear  on  the  proceedings  filed.  K  that  were 
done  at  any  time  during  the  day  it  would  be  sufficient,  and 
the  Attorney-General  need  not  attend  to  renew  the  appli- 
cation. 
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Molesworth  (for  the  Attorney-General)  in  the  afternoon       ^^J^^^L/ 
handed  in  a  declaration  intended  to  meet  the  desire  of  the         in  re 

Court.  GOBUSTT. 

The  CorRT,  on  perusing  it,  found  it  consistent  with  the 
possibility  that  the  service  in  Government  employment  had 
taken  place,  not,  as  supposed  by  the  Judges  from  what  had 
been  stated  by  the  Attorney- General,  in  the  first  four 
months  of  study,  but  in  the  succeeding  three  years  next 
preceding  the  application  for  examination.  On  inquiry, 
the  Court  learned  through  counsel  that  this  was  the  fact. 
Some  deliberation  followed  the  discovery. 

Stawell,  C.  J. — The  object  of  the  rules  is  to  secure  the 
attention  of  the  student  continuously  and  without  inter- 
ruption to  his  studies  for  three  years;  and  the  more  effec- 
tually to  ensure  that  result,  to  remove  him  from  following 
trade  or  business  during  those  three  years.     Strictly  speak- 
ing, the  facts  now  brought  before  the  Court  do  not  comply 
with  the  rules ;  but  we  think  that  this  gentleman  is  entitled 
to  the  most  favourable  consideration  of  the  Court — consi- 
dering the  candid  way  in  which  the  whole  circumstances 
have  been  laid  before  us — and  that  he  may  be  admitted. 
If,  however,  the  case  were  to  be  regarded  in  future  as  a 
precedent  in  any  way,  we  should  be  allowing  the  rules  to  be 
frittered  away.   It  has  been  determined  on  its  own  peculiar 
drcumstances  alone.  There  is  a  feature  of  these  declarations 
requiring  some  animadversion — ^they  draw  no  distinction 
between  ''trade"  and  "business."      There  is  a  marked 
distinction  between  them.     It  by  no  means  follows  that  a 
person  occupied  in  business  is  engaged  in  trade.     Those 
who  take  on  themselves  the  responsibility  of  making  decla- 
rations putting  their  own  interpretation  on  the  rules,  must, 
if  they  afterwards  discover  themselves  wrong,  take  the  con- 
sequences of  so  acting. 

Babbt,  J. — I  am  of  the  same  opinion.    I  desire  also  to 
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1864i.  gtate  that  this  case  is  not  to  be  drawn  into  a  piece- 
Inre  dent,  but  regarded  as  coming  before  us  under  ratH^r 
OoBLBTT.  unusual  circumstances,  and  as  decided  solely  on  its  pecu- 
liarities entirely.  I  confess  that  I  apprehended,  on  the 
statement  made  earlier  in  the  day,  that  this  employment  in 
the  civil  service  was  not  during  the  three  years  next  before 
the  application,  but  during  the  three  months  before  that 
period,  and  I  partly  pledged  myself  to  accept  this  addi- 
tional declaration  when  it  should  come.  It  now  appears 
that  the  service  was  during  the  three  years.  It  is  quite 
apparent  that  the  rule  requires  the  student  to  be  con- 
tinuously during  these  three  years  in  his  studies,  and 
removed  firom  a  trade  or  business.  This  is  obvious  from 
the  proviso  at  the  end  of  the  rule.  [His  Honor  read  the 
proviso,  enabling  a  dispensation  with  a  portion  of  the  tliree 
years  in  cases  of  illness,  ^fec.]  That  shews  that  the  period 
of  probation,  where  no  such  special  circumstances  intervene 
and  become  the  ground  of  a  special  dispensation,  is  to  be 
continuous  and  uninterrupted,  and  that  any  departure  from 
that  requirement  forms  an  objection  to  the  admission. 


WiLLiAKS,  J.,  concurred. 


Admisnon  specially  granted  under 
the  exceptional  circumttaneei. 


< 
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HAEKEE  V.  BASWICK. 

Xl/EPLEVIN  fop  goods  distrained  in  satisfaction  of  rent.  In  replevin  by 

Avowry  by  Defendant  as  agent  of  the  landlord.     At  the  the*Uttep      ' 

trial  it  appeared  that  the  landlord  was  a  mortgagee ;  that  nnder  his 

the  Defendant  acted  as  his  agent  and  gave  a  warrant  to  the  agent  of  the 

bailiff;   bnt  that  the  Defendant  himself  had  no  warrant  landlord, 

'  proved  a  war- 

firom  the  landlord.      The  verdict  was  for  the  Defendant,  rant  by  him- 

Puraraant  to  leave  reserved  a  rule  nisi  for  a  nonsuit  was  ^^^  \^^  ^^ 

obtained.  not  prove  any 

warrant  by 
the  landlord 

J^elUnos  shewed  canse.  to  himaelf. 

After  verdict 
for  Defendant 

J&rtfoy  for  the  rule.  on  a  rule  «m 

^  to  enter  a 

verdict  for 

Eeference  was  made  ix>  *' The  BiitretM  Act''  (q),  Beg.  v.  ^^^^'^hat 

Leieetter  (r),  and  2  Dwarris  on  Statutes,  611.  notwithstand- 

ing the  nega- 
tive fbrm  of 
Cur,  adv,  VuU.   the  words  of 
**  The  DistresM 
Act,"  16  Vic., 
___^_^  No.  4,  sec.  1, 

the  seizure 
was  valid,  and 
the  avowry 
and  the  ver- 
Stawxll,   C.  J. — ^This  was  an  action  of  replevin,  in  diet  good. 

which  a  rule  nisi  had  been  obtained  to  enter  a  verdict  for 

the  Plaintiff  pursuant  to  leave  reserved.     There  were  two 

grounds  mentioned  in  the  rule,  but  the  main  objection 

raised  upon  the  trial  was,  that  the  distress  levied  by  the 

Defendant,  who  avowed  as  lagent  of  the  landlord,  was  not 

valid.      The  Defendant  himself  had  delivered  a  warrant  to 

the  bailiff,  but  there  was  no  warrant  to  him  by  the  landlord; 

and  the  Plaintiff  relied  on  the  negative  words  used  in  the 

Ist  section  of  "  The  Distress  Act." 

(2)  16  Vic,  No.  4.  (r)  7  B.  &  C,  12. 
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In  tlufl  infltaiice  it  is  not  sufficient  to  look  at  that  section 
alone,  but  the  whole  enactment  must  be  considered  to  ascer- 
tain whether  the  words  used  are  negative  in  form  or  in  sub- 
stance. There  are  four  sections  on  the  subject.  The  1st 
describes  the  warrant  which  it  is  necessary  should  be  given 
by  the  landlord ;  the  2nd  provides  that  a  copy  of  such  war- 
rant shall  be  given  to  the  tenant;  the  3rd  provides  that 
an  inventory  of  what  is  seized,  and  a  bill  of  charges,  shall 
be  given  to  the  tenant ;  and  the  4th  requires  that  the  bailiff 
shall  give  the  tenant  notice  of  the  removal  of  the  goods,  if 
removed  for  sale.  All  these  clauses  relate  to  the  same 
common  object  of  protecting  the  tenant.  The  9th  section 
imposes  a  penalty  if  any  of  these  requisites  is  not  complied 
with,  apparently  drawing  no  distinction  between  them,  one 
from  the  other.  The  mere  cireumstance,  therefore,  that  in 
some  sections  affirmative  words  are  used  and  in  anotiier 
negative  does  not  decide  the  question.  In  the  case  referred 
to  of  Gimba/rt  v.  Felah  (jt),  much  stronger  words,  negative  in 
form,  were  held  not  to  be  negative  in  substance.  There 
the  Defendant  justified  a  seizure  of  cattle  damage  feaxani ; 
yet  he  was  not  held  to  be  a  trespasser.  So  here  tfie, 
bailiff  may  have  rendered  himself  liable  to  a  penalty,  but  ^ 
the  seizure  was  not  invalid,  and  the  avowry  was  good,  and 
the  verdict  for  the  Defendant  must  stand. 

Bute  nisi  discharged. 


(*)  2  Str.,  1272 


f 
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COHEN  AKD  AiroTHXB  «.  CLEVE  Airs  Aitothxb. 


Di 


1864. 
September  26. 


^EMUEEER  by  one  of  two  Defendants  to  the  fifth  Ji^^**^°^ 

^  that  Cohen 

breach  in  a  declaration.  and  another 

and  Cleve  and 
another 
The  action  was  by  Samuel  Cohen  and  Philip  Cohen  against  agreed  that 

Soli  Cleve  and  Daniel  Cleve.    The  Defendants  severed  in  j^^l^\^  ddiver 

their  pleadings.  ^^^  *^®  ^^' 

hens  accept 
and  pay  for 

The    material   parts    of  the  declaration  ran  thus:—  ^^^^'^'^^ 

^  ^  .  of  Barretts 

**Por    that    on    the     15th     February,     1864,     it    was  anchor-hrand 

"mutuaUy     agreed     between    the    Plaintiffs    and    the  ^^'^^^* 

"  Defendants  that  the  Defendants  should  deliver  to  the  ship  called  the 

"  Plaintiffs,  and  that  the  Plaintiffs  should  accept  from  the  carile^i^o 

"  Defendants  and  pay  them  for  forty-five  half-tierces   of  arrive,  at  the 

^^  Barretfs  anchor-brand  twist  tobacco,  ex  a  certain  ship,  per  pound  in 

"  called  the  BoxJmrqh  Cattle,  to  arrive,  at  the  price  of  5*.  ^^^f^ 

•^  '  *  ,     ronnd,  and  on 

^  per  potind  in  bond  all  round,  the  tobacco  to  be  taken  as  it  other  terms 

."  was  at  the  time  of  the  said  agreement,  the  Plaintiffs  to  XtS^i^; 

"  bear  all  risks ;  the  weight  and  tare  to  be  taken  as  filed  by  breach  alleg^ 

*'the  Customs  department ;  the  Defendants  to  hand  to  the  ^i^  R^^rgh 

**  Plaintiffs  a  policy  of  insurance  upon  the  goods  against  the  Castle  mVred. 

"  said  risks,  with  particular  average  effected  by  the  Defen-  agreement 

"  dants  vrith  the  Australasian  Insurance  Company ;  one-  ^J?.'**^  ^  ^ 

"  half  of  the  price  to  be  paid  by  the  Plaintiffs'  acceptance  BarreWe  an- 
chor-brand 
twist  tobacco,  bnt  with  46  half-tierces  of  a  less  valuable  kind  of  tobacco,  yet  the  Cleves, 
after  such  arrival  and  before  suit,  delivered  to  the  Cohens  45  half-tieroes  of  tobacco,  esp 
the  said  ship,  of  a  less  valuable  kind  as  and  for  the  said  45  half-tierces  of  BarreWs 
snchoT-brand  twist  tobacco,  ex  the  said  ship,  so  agreed  to  be  delivered.  And  the 
Cohens  not  knowing,  &c.,  and  believing,  &c.,  and  that  the  Cleves  were  delivering,  &c., 
snider  and  in  pursuance  of  the  said  agreement,  received  the  said  tobacco,  and  paid  for 
the  same  at  the  rate,  &c.,  according  to  the  agreement.  And  the  Cleiws  have  not 
delivered  to  the  Cohens  45  half-tierces  of  BwrretCs  anchor-brand  twist  tobacco,  «a? 
Boxhwrgh  Castle,    On  demurrer  to  the  breach, 

Keldt  that  the  original  contract  was  on  a  double  event-^the  arrival  of  the  Boxhwgh 
Castle  and  her  arrival  with  goods  of  the  sort  named;  that  the  original  contract  was 
gone  when  the  ship  arrived  without  goods  of  the  sort  named ;  that  on  the  subsequent 
&cts  of  mere  delivery  and  acceptance  and  payment,  no  implied  warranty  was  impcnted ; 
snd  that  in  the  absence  of  such  warranty,  and  of  all  fraud,  the  declaration  was  bad, 
and  the  Plaintiffs  without  remedy. 
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1^1^  V  "  **  three  montlis,  and  the  remaming  half  to  be  paid  by  the 
''  PlaintiffB'  acceptance  at  four  months,  on  deliveiy  to  the 
'*  Flaintifs  of  the  certificates ;  the  packages  to  be  bonded 
*'  in  merchantable  condition,  and  any  cooperage  required  to 
"  be  done  by  the  Defendants." 

The  fifth  breach  in  the  declaration  was  firamed  thus  :— 
''  Though  the  said  ship  Boxhurgh  Ckutle  arriyed  after  the 
'^  mflilring  of  the  agreement  without  forty-five  half-tierces  of 
'*  Barrett^M  anchor-brand  twist  tobacco,  but  with  forty-fiye 
"  half-tierces  of  tobacco  of  a  less  valuable  kind  than 
"  Barrett's  anchor-brand  twist  tobacco ;  yet  the  Defendants, 
'*  after  the  arrival,  &c.,  and  before  suit,  &c.,  delivered  to  the 
"  Plaintifis  forty-five  half-tierces  of  tobacco,  ex  the  said 
"  ship,  of  a  less  valuable  kind,  as  and  for  the  said  forty-fire 
''  half-tierces  of  Barretfs  anchor-brand  twist  tobacco,  ej?the 
''  Boxhurgh  Castle,  so  agreed  to  be  delivered ;  and  the 
"  Plaintiffs  not  knowing,  and  not  having  the  means  of 
'^  knowing  that  the  said  tobacco  was  not  Barretfs  anchor- 
"  brand  twist  tobacco,  and  believing  that  the  same  was 
''  Barrett's  anchor-brand  twist  tobacco,  and  tl^at  the 
''  Defendants  were  delivering  the  same  under  and  in  pur- 
*'  suance  of  the  said  agreement,  received  the  said  tobacco, 
**  and  paid  the  Defendants  for  the  same  at  the  rate,  ^ 
"  according  to  the  agreement,  &c. ;  and  Defendants  ha?e 
'^  not  delivered  to  the  Plaintiffs  forty-five  half-tierces  of 
'*  Barrett's  anchor -brand  twist  tobacco,  ex  Baxhurjh 
"  CastU." 

To  this  breach  the  Defendant  Daniel  Oleve  demurred: 
— ^For  that  the  breach  sets  forth  neither  breach  of  any  con- 
tract nor  commission  of  any  wrongAil  act 

Defendant's  points : — ^The  contract  to  sell  was  conditional 
on  the  arrival  of  the  Boxhurgh  Castle  with  the  goodi  on 
board.  Such  condition  was  never  performed.  No  other 
contract  was  ever  made  in  the  nature  of  a  warranty,  or 
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otherwise ;  and  as  no  fraud  is  shewn,  the  maxim  of  eaveai      ^  ^^!^ 
emptor  applies. 

Plaintiffs'  points : — ^Defendants  haying  delivered  tobacco 
as  being  that  mentioned  in  the  agreement,  and  having  been 
paid  for  the  same  as  being  such,  cannot  take  advantage  of 
the  fact  that  the  tobacco  mentioned  in  the  agreement  did 
not  arrive,  and  are  in  the  same  position  as  if  such  tobacco 
did  arrive.  The  facts  set  forth  in  the  said  count  of  the 
declaration  created  a  new  agreement  between  the  parties. 

Fdllow9  for  the  demurrer. 

DotcufOfi  for  the  declaration. 

JMlow9, — ^It  is  a  simple  case  of  a  buyer  who  has  an 
opportunity  of  iospecting,  who  takes  delivery,  and  pays 
without  doing  so,  and  who  then  keeps  the  goods  and  sues 
lis  as  if  there  had  been  a  warranty  or  fraud  when  there  was 
neither.  They  should  have  looked  at  the  goods  and  rejected 
them ;  or  they  should  have  returned  them  as  soon  as  it  was 
found  out  that  they  did  not  fulfil  the  contract.  Both  par- 
ties could  then  have  been  restored  to  their  original  position, 
which  they  cannot  now. 

The  GoTTBT  called  on  Daw9on. 

DtHMon. — ^Here  is  a  contract  by  us  to  pay  a  long  price 
for  a  particular  brand  of  tobacco.  Other  tobacco  arrives. 
That  other  tobacco  is  delivered  to  us  as  of  the  brand  we 
agreed  to  pay  the  higher  price  for;  we  pay  for  it  on  the 
faith  that  it  is  of  the  superior  brand.  The  misrepresenta- 
tion is  discovered,  and  the  question  now  is,  are  we  who  are 
entirely  innocent  to  be  remediless  P  IStawell,  C.  J. — But 
are  not  they  equally  innocent  P  What  misrepresentation  is 
there  unless  you  import  into  the  new  contract  on  which 
you  rely  the  terms  of  the  old  one  P     The  original  contract 
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^^^^^  was  conditional  on  a  double  event — ^the  arriYal  of  the  ship, 
and  her  arrival  with  tobacco  of  the  brand  you  wished  to 
buy.  But  as  one  of  those  events  never  happened,  that 
contract  is  out  of  the  question.  Then  how  is  the  Defendant 
affected  with  aay  knowledge,  in  the  new  contract  which 
you  must  set  up,  that  the  goods  were  of  any  particular  sort, 
and  that  they  were  not  of  the  particular  sort  which  the 
Plaintiffs  assumed  them  to  be.  On  the  mere  facta  of  deli- 
very and  payment,  independently  of  the  original  contract, 
which  is  gone,  how  do  you  imply  a  contract  to  deliver  any 
other  goods  than  those  actually  delivered  ?]  That  which  my 
client  bought  has  not  been  delivered  to  hiuL  Fiehardv, 
8ear9  (^),  Cornish  v.  Abmgton  («),  Caoe  v,  MUU  (w). 
ISiawell,  C.  J. — ^K  you  exclude  fraud,  must  not  the  action 
be  either  for  money  had  and  received,  or  on  a  warranty. 
Do  you  contend  that  there  was  what  amounted  to  a 
warranty  here?]  I  do.  Moreover,  they  are  estopped. 
They  sold  us  a  certain  article,  and  delivered  us  another. 
They  led  us  to  believe  that  the  goods  which  actually  arrived 
were  of  the  sort  we  bargained  for.  We  paid  on  the  faith 
of  that  belief  which  they  caused  on  our  minds.  Their 
mouths  are  now  stopped  from  saying  that  the  goods  which 
actually  arrived  were  not  such  as  they  sold.  Hap  parte 
Swan  (a), 

JMhws  in  reply. — ^Their  case  cannot  be  put  higher  than 
this — ^that  we  made  an  innocent  misrepresentation.  Now, 
that  is  no  ground  of  an  action  by  them;  as  appears  by 
many  cases — Farkinson  v.  Lee  (y),  Za  NeuvUle  v.  Nurse  («), 
Budd  f>.  Fairmaner  (a);  Chanter  v.  Hopbine  (b).  A 
mere  description  is  not  always  a  warranty.  To  a  war- 
ranty it  is  essential  that  there  be  some  specific  chattel 
in  existence  which  is  warranted.    Anything  short  of  that 

(0  6  A.  &  E.,  469.  (y)  8  East.^  818. 

(v)  4  H.  &  N.,  649.  (*)  8  Camp.,  850. 

(w)  7  lb.,  918.  (a)  8  Bing.,  49. 

(«)  80  L.J.,  C.  P.,  118.  (ft)  4  M.  &  W.,  899. 
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IB  misdescription  only.  In  this  case  it  was  innocent  mis- 
description. Suppose  a  converse  case — ^tbat  the  Plaintiffs 
hhd  sold  a  horse  to  arrive  for  £200,  and  that  a  bull— a 
Master  Butterfly — worth  2,000  guineas  had  arrived,  could 
the  other  side  have  insisted  on  the  specific  deHvery  of  the 
more  valuable  animal  for  the  £200.  Lorymer  v.  Bmith  (c), 
Street  v,  Slay  (S),  The  buyer  by  sample  has  a  right  to 
inspect  the  bulk,  and  if  he  neglects  to  do  so,  and  accepts 
and  pays,  and,  after  discovery,  still  keeps  possession,  he  has 
no  remedy.  We  did  not  warrant  the  tobacco  as  JBarretfe 
anchor-brand  twist ;  we  only  described  it  so,  believing  it 
was  such.  They  should  not  have  taken  it  without  inspec- 
tion when  it  arrived ;  or  if  they  took  it  under  mistake,  they 
should  have  returned  it  when  the  mistake  was  found  out, 
in  a  reasonable  time,  and  they  might  then  have  got  back 
their  money.  [jBorry,  J.,  referred  to  OUoant  v.  Bailey  («), 
Ohitty  an  Otmtraets,  p.  899,  and  Joelvng  v,  JKinyeford  (/). 
Stawelly  C.  J. — ^If  we  strike  the  original  conditional  con- 
tract out — ^which  was  gone  as  soon  as  one  of  the  double  events 
fiuled  on  which  it  was  made  conditional — ^there  was  nothing 
in  the  later  acts  of  the  parties  to  import  anything  about 
goods  to  arrive.  The  Plaintiffs,  I  will  suppose,  said  *'  We 
"  want  Barretfe  anchor-brand  twist."  The  Defendants  agree 
to  sell  goods.  Goods  were  sent  to  the  Plaintiffs,  which  they 
accepted  and  paid  for.  It  was  found  that  these  goods  were 
not  such  as  the  Defendants  asked  for.  Could  they  sue  the 
Defendants  for  not  delivering  such  goods  as  they 
had  asked  for  P]  Yes.  [Stawell,  C.  J.— Camiot  this 
declaration  be  supported  in  that  way?]  It  was 
assumed  there  that  something  was  done  by  us  in  the  way 
of  contracting.  But  there  was  nothing  at  all  done  by  us 
in  the  way  of  contract,  independently  of  the  original  eon- 
tract,  which  is  gone.  The  only  thing  done  by  us  is  the 
delivery  of  these  goods.  There  is  nothing  said  by  us  about 
them.     There  is  no  contract  by  us,  excluding  the  original 

(e)  1  B.  &  C,  1.  (e)    6  Q  B.,  296. 

W  a  B.  A  Ad.,  456.  (f)  82  L.J.,  C.  P.,  394. 
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contract,  to  deliyer  anything  but  what  we  did  deliver.  In 
fact,  there  is  nothing  in  contract  at  all,  bo  £Eff  as  we  are 
concerned ;  only  an  actual  deliveiy.  It  is  only  by  import- 
ing the  original  contract  that  you  arriye  at  any  contract  to 
deliver  anything,  but  what  was  delivered.  Of  course  I 
do  not  contend  that  he  could  not  return  it ;  only  that  if  he 
accepts  what  is  simply  delivered,  and  keeps  it,  he  cannot 
■ay  there  is  any  contract  of  warranty,  or  breach  of  such 
contract. 

Stawell,  G.  J.,  delivered  the  judgment  of  the  Court,  as 
follows  :— 

The  original  contract  in  this  case  was  conditional  on  the 
twofold  event  that  the  ship  arrived,  and  that  she  arrived  with 
goods  of  the  sort  mentioned.  That  contract  was  disposed  of 
because  both  conditions  were  not  AilfiUed.  The  actual  con* 
tract  relied  on  is  therefore  one  which  is  implied  out  of 
certain  fsbcts.  Those  facts  are  simply  that  a  certain  parcel 
of  goods  was  delivered  by  the  Defendants ;  that  such  goods 
were  accepted  by  the  Plaintiffs,  and  money  paid  for  them; 
and  that  there  was  no  fraud,  misrepresentation  or  war^ 
ranty.  The  articles  were  not  returned  when  it  was  dis- 
covered that  they  were  not  what  they  were  by  both  parties 
assumed  to  be,  but  were  kept.  Therefore  an  action  by  the 
Plaintiffs  to  recover  back  what  they  had  paid,  as  money  had 
and  received  to  their  use,  will  not  lie.  Then  it  is  said 
that  there  was  an  implied  warranty  from  the  description; 
but  that  is  only  arrived  at  by  importing  the  terms  of  the 
original  contract,  which  is  gone.  There  is  no  description 
in  the  contract  declared  on — the  contract  implied  from 
the  later  facts — except  by  reference  to  the  original  con- 
tract. The  Plaintiffs  took  the  goods  on  an  assumption, 
and  paid  for  them ;  and  they  kept  them  after  the  error  was 
discovered.  All  the  difficulty  which  has  arisen  woxdd  hare 
been  avoided  if  they  had  then  returned  the  goods.  But 
having  kept  them,  in  the  absence  alike  of  any  fraud,  and  of 
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Miy  warrantj  of  the  goods,  we  think  the  action  cannot  be      ^^2?^ 
maintained.     There  must  be  judgment  on  the  demurrer  for 
the  Defendants. 

DawBon  asked  leave  to  amend. 

The  CouBT  gave  leave  to  amend  within  a  fortnight,  if 
Plaintiff  should  be  so  advised. 


Ik  bb  HOWARD  SPBN8LEY,  Esqtjibb, 

BaBBISTEB-AT-LaW.  September  12, 

A  ^^  ^' 

jtjL  BTJLE  urn  had  been  obtained  on  a  former  day  by  the  ^r.  ^rTwu, 

Attorney-General  calling  on  Roward  Spensle^y  Esq.,  bar-  J^"^  P^  ^^ 

nster-at-law  to  shew  cause  why  he  should  not  be  disbarred  yean  next 

or  suspended  from  practice,  on  the  grounds— (1)  That  he  J^'^^Sf^^to 

followed  a  trade  or  business  within  three  years  before  he  be  admitted 

applied  for  examination  as  a  candidate  for  admission  to  the  proprietor 

bar.     (2)  That  being  so  disqualified  for  admission,  he  ob-  printer,  and 

tained  admission  to  the  bar  of  Victoria  by  improper  means,  new^per. 

The  Court  had  intimated  that  the  rule  might,  if  Mr.  Spemley  ^^^^^^ 

desired,  be  made  returnable  in  Chambers.    By  his  desire,  the  paper,  and 

it  was  made  returnable  in  Court.  P'5°*!^/^fl« 

gam,  matter! 

not  essential 

Ireland,  Q.C.,  and  Datoson  appeared  to  shew  cause.  printiMlTnd' 

publishing  of 

Siffinhotkam,  A.GI-.,  appeared  to  support  the  rule.  paper;  he  was 

also  on  the 
list  of  the 
niemhers  of  the  Melbourne  Stock  and  Share  Exchange.  Before  admission  to  the  bar 
he  swore  the  necessary  affidavit  that  he  was  not  during  the  three  years  engaged  in  any 
"trade  or  business."  On  motion  to  disbar  or  suspend  him  on  the* grounds  i(l)  that  he 
Itad  followed  a  trade  or  business,  and  (2)  that  being  disqualified  thereby,  he  obtained 
admission  by  improper  means, 

Beld,  that  he  had  followed  a  trade  or  business,  and  was  disqualified  as  to  the  portion 
of  the  three  years  during  which  he  did  so ;  that  the  Court  was  not  satisfied  he  had 
obtained  admission  with  knowledge  of  his  disqualification ;  and  that  the  case  was  met 
^  suspending  him  from  practising  at  the  bar  for  twelve  months. 
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1^^^  The  affidavits  in  support  of  the  rule  nm  had  gone  to  shew 

In  re  that  Mr.  Spen^ley  had  sworn  an  affidavit  in  the  form  required 
of  candidates  for  the  bar  by  the  Supreme  Court  Bvlei,  thai 
he  had  not  been  engaged  in  any  trade  or  business  during 
the  three  years  next  before  the  time  of  his  application  for 
examination  as  a  candidate;  but  that  he  had  also  sworn 
another  affidavit  vrithin  those  three  years,  in  which  he 
described  himself  as  proprietor  and  editor  of  a  suburban 
newspaper.  To  the  affidavits  in  support  of  the  role  Jim 
were  also  annexed  a  verified  receipt  signed  by  Mr.  S^milei/, 
on  a  regular  printer's  bill,  for  work  done  by  his  firm,  in 
printing  some  election  posters  for  a  member  of  the  Legis- 
lative Council. 

An  affidavit  had  also  been  before  the  Court  that  Vr, 
Spensley  had  during  the  three  years  acted  as  a  stock  and 
share  broker  on  the  Melbourne  Stock  and  Share  Exchange. 

In  answer  to  these  affidavits,  an  affidavit  by  Mr.  S^emUf 
was  now  read  as  follows : — 


1.  That  in  consequence  of  certain  promises  made  and  held  oat  by  Hr. 
Franklin,  the  proprietor  of  the  Herald,  Melboaine  newspaper,  mom 
time  in  the  year  I860,  to  give  me  the  commercial  editorship  of  that 
journal  so  soon  as  a  vacancy  of  that  kind  occnred,  I  identified  myself 
with  the  Melbourne  Stock  Exchange,  mainly  vrith  the  view  of  qualifn^ 
myself  to  fill  that  or  any  similar  office;  and  I  say  that  the  eihibit 
hereunto  annexed  marked  A  is  a  letter  signed  by  the  said  Mr.  DroMgh 
and  that  its  contents  are  true. 

2.  That  in  consequence  of  the  advantages  derived  by  the  membeis 
of  such  exchange,  and  their  fiusilities  for  obtaining  commercial  and  otber 
valuable  information,  I  continued  a  nominal  member  of  such  exchsng* 
down  as  far  as  the  month  of  July,  1861. 

8.  That  throughout  my  membenhip  my  connexion  with  such  exehsog* 
was  more  nominal  than  real,  and  existed  chiefly  on  acooxmt  of  the  ulfb^ 
mation  and  advantages  it  afforded  me  in  my  connexion  with  the  pre* 
of  this  colony ;  and  it  was  generally  known  and  understood  by  the  otber 
members  of  the  exchange  that  such  only  was  my  object  in  oontinaing  to 
be  a  member  thereof. 
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4.  That  previonflly  to  the  month  of  April,  1861,  I  had  hat  few  trans-  ^864. 

actions  as  a  broker ;  and  having  searched  my  papers  and  records,  and       <^'^^r^^ 
those  of  ihe  exchange.  I  swear,  to  the  best  and  utmost  of  my  recolleo-      Spehslet 
tion,  knowledge,  information,  and  belief,  that  I  transacted  no  bnsineas 
whatever  as  a  broker,  or  as  a  member  of  the  said  exchange,  after  that 
period. 

6.  That  the  members  of  sach  exchange  during  the  time  I  was  a  mem- 
ber thereof — who  are  now,  as  I  believe,  resident  in  or  near  Melbonme — 
are  Meaars.  WUUam  Clarke  S^  Sons,-  Messrs.  JBaiUie,  Butters  cf  Co.f 
Johm  JBverard^  Damid  Lyone;  Messrs.  Oaioin  &,  Brown  ^  Co,  ;  H,  J*. 
Clarhej  and  W.  H.  Cropper ;  and  that  the  exhibits  hereonto  annexed 
marked  with  the  letters  B,  C,  D,  E,  F,  H,  I,  are  signed  by  Jonathan 
Brnne  Were,  and  by  the  said  S,  J.  Clarke,  J.  Everard,  Messrs.  Baillie 
4*  Buttert,  Messrs.  &acin  G,  Brown  4*  Co.,  Messrs.  WUUam  Clarke  4* 
&me,  and  JDamd  Lyone,  and  the  contents  of  such  exhibits  I  believe  to 
be  true;  and  that  I  am  informed  that  the  said  W,  BL  Cropper  is  at 
present  confined  to  his  house  from  illness. 

6.  That  in  Pebmary,  1862, 1  became  the  editor  and  proprietor  of  the 
newspaper  called  the  TeUgraph,  published  weekly  at  Prahran,  and  that 
I  oontinaed  such  editor  and  proprietor  solely  to  the  16th  day  of  May  of 
the  same  year,  when  1  associated  myself  with  Mr.  Wxihael  Joeeph 
Chldemiihj  and  that  after  such  association  down  to  the  month  of 
October  of  the  aame  year  I  was  the  sole  editor  of  the  said  newspaper, 
the  details  of  which  were  managed  solely  and  exclusively  by  the  said 
2Gehael  Joeeph  Goldsmith  ;  and  from  the  said  month  of  October  down 
to  January,  1864,  the  said  newspaper  had  been  published  in  the  names 
of  JSoward  Bpeneley  Sf  Co,,  but  for  the  sole  and  exclusive  benefit  and 
advantage  of  Messrs.  Wardrop  if  Martin,  the  purchasers  of  the  said 
newspaper;  and  that  during  the  said  period  I  had  no  interest  whatever 
in  the  profits  of  the  said  newspaper ;  but,  on  the  contraiy,  was  retained 
and  employed  on  the  said  newspaper  by  the  said  Messrs.  Wardrop  4* 
Martin,  merely  and  only  in  the  capacity  of  editor  and  reporter,  for 
which  I  was  remunerated  by  a  fixed  salary  only. 

7.  That  after  the  said  Messrs.  Wardrop  ^  Martin  had  become  the 
proprietors  of  the  said  newspaper,  and  whilst  I  was  retained  and 
employed  by  them  as  the  editor  and  reporter  thereof  as  aforesaid,  they 
the  said  Messrs.  Wardrop  4*  Martin  cUd  printing,  among  other  persons, 
for  Mr.  I^Uows  s  and  it  is  quite  true  that  Mr.  FeUowe  upon  one  occs- 
non,  on  my  seeing  him  upon  an  election  matter  in  connexion  with  my 
reporting  duties,  paid  me  by  cheque  an  account  due  by  him  to  the 
said  newspaper  for  printing  and  advertising  in  connexion  with  his  elec- 
tion ;  but  I  say  that  I  received  such  cheque  merely  as  the  agent  of  the 
said  proprietors  of  the  said  newspaper,  Messrs.  Wardrop  4*  Martin, 

8.  That  it  is  quite  true  that  the  said  Messrs.  Wardrop  4"  Martin  also 
did  printing  for  the  St.  Eilda  Municipal  Council,  and  that  on  one  or 
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two  oocuions  (I  beUere  not  more)  I  was  paid  the  amoant  of  the  aoooust 
for  such  printing ;  but  I  say  that  such  payments  were  made  to  me  on 
occasions  when  I  visited  the  St.  Eilda  Conrt-hoose  as  reporter  for  the 
■aid  newspaper,  and  as  a  matter  of  conTenienoe  only — a  paid  collector 
hemg  employed  on  the  staff  of  the  said  paper ;  and  that  the  mon^B  I 
so  received  were  paid  into  the  banking  account  for  and  on  behalf  of  die 
said  newspaper ;  and  I  say  that  I  had  no  benefidal  interest  whatever  in 
the  said  cheque  given  me  by  Mr.  FeUow,  or  the  said  moneys  I  reodved 
from  the  St.  Kilda  Municipal  Council,  excepting  so  Hi  as  my  said  salaiy 
may  have  been  paid  thereout,  but,  on  the  contrary,  I  dedare  that  I 
received  such  cheque  and  such  moneys  solely  and  only  fbr  and  on  bdislf 
of  the  said  Messrs.  Wardrop  ^  Martm,  as  such  proprietors  of  the  said 
newspaper,  under  the  drcumstanoes  hereinbefore  mentioned. 

9.  That  the  letters  hereunto  annexed,  marked  G  and  J,  are  letten 
written  by  Thomat  Jaquet  Martin  and  Archibald  Bird  Wardrop  (the 
■aid  proprietors  of  the  sud  newspaper),  and  their  contents  are  true. 

10.  That  although  from  the  month  of  February,  1862,  down  to 
October,  1862, 1  was  interested  as  aibresaid  in  the  said  newspaper,  stiD 
my  actual  connexion  therewith  was  of  a  literary  and  editorial  ehaneter; 
that  the  details  were  whcdly  managed  by  subordinates ;  that  I  am  not 
and  never  was  by  occupation  a  printer,  nor  do  I  possess  the  slightest 
knowledge  thereof. 

11.  That  during  the  whole  of  the  three  years  next  previous  to  my 
call  to  the  bar  of  this  honorable  Court,  and  contemporaneously  with  my 
studies  to  qualii^r  myself  for  passing  the  necessary  examinations,  I,  as  a 
means  of  livelihood  for  myself  and  iamily,  was  engaged  on  the  literary 
departments  of  the  press  of  this  colony,  and  I  have  always  understood, 
and  still  believe,  that  such  or  similar  occupations  do  not  constitute  a 
trade  or  business  within  the  meaning  of  the  rules  of  pzactioe  of  this 
honorable  Court. 

12.  That  during  the  whole  of  the  terms  in  the  years  1862  and  1863, 
I  regularly  attended  the  law  lectures  at  the  Melboiume  University,  and 
tuccessfrilly  passed  the  examinations  therein. 

13.  That  I  also  successfully  passed  before  the  Board  of  Examiners 
appointed  by  this  honorable  Court  for  that  purpose,  prior  to  my  call  to 
the  bar  as  aforesaid,  my  exaipination  in  the  ancient  Greek  and  Latin 
classics,  logic,  Roman,  Grecian,  and  ancient  history,  universal  and  con- 
stitutional history;  and  I  humbly  submit  that  I  have  in  all  other 
respects  complied  with  the  rules  of  this  honorable  Court  in  relation  to 
the  admission  of  barristers  to  practice  therein  in  that  behalf  made. 


Ireland  first  called  attention  to  tlie  question  of  jurisdic- 
tion ;  stating  that  he  did  not  object  to  the  jurisdiction^  yet, 
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in  perfonnaiice  of  Ids  duty,  referred  to  Bs  Justices  of        ^®^ 
Antigtta{g),   He  then  went  tlirough  the  affidavits.    On  them         xnr€ 
he  argued      (1)  That  the  facts  did  not  shew  Mr.  Spensley     SpraBunr. 
to  have  been  engaged  in  a  trade  or  business  within  the 
meaning  of  the  Supreme  Court  BuUs.    (2)  That  he  had 
not  knowingly  o£fended. 

The  Supreme  (hurt  Bute  gives  no  definition  of  the  words 
used.  Being  proprietor  of  a  newspaper,  or  of  a  squatting 
station,  is  no  disqualification  to  continue  at  the  bar ;  and  if 
no  disparagement  after  admission,  why  any  before  admis- 
sion? {WtUiamSy  J. — ^The  reason  of  the  rule  is  not  so 
much  with  regard  to  the  position  of  the  student  as  a 
gentleman,  as  with  regard  to  the  necessity  for  requiring 
that  he  should  give  his  undivided  time  and  attention 
to  his  studies.]  If  that  were  so,  it  would  apply  to 
reporters  on  the  press.  But  ^hat  occupation  has  never 
been  deemed  an  objection  to  admission.  Lord  Campbell 
was  a  reporter,  and  so  were  many  of  the  Judges  while 
students,  before  admission  to  the  bar.  [Stawell,  C.  J. — 
We  are  entrusted  with  the  duty  of  regulating  the  admis- 
sions to  the  bar.  The  admission  is  a  great  privilege,  and 
it  is  granted  only  on  condition  of  an  adequate  return 
to  the  pubUc.  That  return  is  secured,  not  merely  by  pro* 
viding  that  the  student  shall  pass  certain  examinations,  but 
also  by  the  further  condition,  thought  beneficial,  that  the 
student  shall  to  a  certain  extent,  and  in  reference  to  occu- 
pations not  tending  to  make  his  professional  studies  more 
efficient,  set  himself  apart  for  the  pursuit  of  his  studies. 
That  is  the  question  to  put,  therefore — whether  he  has 
done  what  the  law  required  in  that  respect  P  That  ques- 
tion he  chose  to  answer  for  himself.  Instead  of  dis* 
closing  the  whole  fects  to  the  Court,  and,  if  entertaining 
a  doubt,  asking  the  Court  if  there  were  any  objection  to  his 
admission,  he  swore  as  if  no  such  facts  existed.  That  was  not 
treating  the  Court  with  the  candour  he  was  bound  to  do. 
Of)  1  Knapp,  267. 
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J^I^V,  Sarry^  J. — ^He  swore  iihat  lie  was  not  engaged  in  any 
In  rs  trade  or  business.  That  was  swearing  to  a  conclusion.  He 
had  no  right  to  draw  the  conclusion,  and  then  swear  to  it 
as  if  he  were  deposing  to  matters  of  pure  £m^.  Such  t 
course  was  not  candid  or  honorable.  It  is  certainly  not 
in  such  a  case  so  much  our  duty  to  punish  one  as  to 
prevent  others ;  but  is  it  not  a  serious  question  whether, 
regarding  the  integrity  and  honor  of  the  profession,  it 
would  not  be  dangerous  to  admit  to  it  persons  making  affi- 
davits  so  contrary  to  the  proper  and  plain  meaning  of 
words  P  It  is  not  to  be  supposed  when  the  Court  is  deal- 
ing with  honorable  men  that  mental  reservations  are 
used,  and  words  employed  in  one  sense  when  their  inten- 
tion is  anotiier.  It  may  be  dangerous  to  admit  the  profea- 
sion  to  be  invaded  by  gentlemen  who  regard  the  obligations 
of  honor  and  candour  in  a  different  manner  to  that  in 
which  every  other  gentleman  does.]  I  entirely  adopt  that 
sentiment ;  and  assuming  that  the  only  question  now  ia, 
whether  there  appears  to  have  been  any  such  mental 
reservation  in  this  case,  we  submit  the  facts  shew  that  there 
was  not. 

Dawson,  on  the  same  side,  cited  Be^^  v.  Qrm^M  Lm  Q^ 
CHUia^ham  v.  Lang  (/),  and  Fatten  v.  Broume  {k). 

EUginbotham,  A.G.,  in  reply— The  rule  is,  no  doubt, 
somewhat  ambiguous,  and  the  profession  will  regard  with 
pleasure  any  lenient  view  of  it,  if  the  Court  can  hold 
Mr.  Sjpensley  to  have  acted  in  ignorance  or  inadvertence. 

Stawell,  C.  J. — ^The  case  is  an  important  one  to  the 
profession.    "We  will  consider  our  judgment. 

Ckir.  adv.wU. 


(A)  1  Doug.,  858.  (J)  6  Taunt.,  532. 

(*)  7  Taunt.,  409. 
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The  CoiTBT  now  deHvered  judgment  orally,  as  follows : —      vl^^Jl^ 

In  re 

Stawill,  C.  J.— The  9th  clause  of  the  rules  of  the  Spiwbmt. 
Supreme  Court,  relating  to  the  admission  of  barristers,  8epUmber27» 
provides  that  an  applicant  for  admission  to  the  bar  shall 
subject  himself  to  be  examined  by  the  Board  of  Examiners, 
and  that  he  must  reside  in  Victoria,  and  ''  not  be  ^igaged  in 
''  any  trade  or  business,  or  practise  as  an  attorney,  solicitor, 
"proctor,  or  conveyancer,  or  act  as  clerk  or  writer  to  any 
^  such  person,  or  to  any  barrister,"  for  three  years  imme- 
diately before  his  submitting  to  be  examined.  An  examina- 
tion can  only  insure  proficiency,  and  proficiency  of  a  certain 
character ;  and  that  would  be  wholly  insufficient  as  a  check 
against  the  admission  of  improper  persons  to  an  honorable 
profession.  If  it  were  the  only  check,  persons  might  be 
admitted  to  the  bar,  who,  though  they  had  attained  a  state 
of  proficiency,  would  be  shackled  and  embarrassed  by  habits 
which  were  inconsistent  with  the  proper  practice  of  an 
honorable  profession.  Kot  only  that,  but  persons  so 
admitted  might  turn  their  former  habits  and  connexions 
to  an  iinfiur  advantage — unfair  in  regard  to  other  competi- 
tors who  did  not  possess  such  advantages.  Although,  there- 
fore, an  examination  tends  to  test  proficiency,  it  is  not  the 
sole  test  to  which  a  student  seeking  admission  to  the  bar, 
ought  to  be  subjected;  and  therefore,  it  has  been  wisely 
determined  that  candidates  for  admission  to  the  bar  should 
not  merely  be  subjected  to  an  examination,  but  that  during 
the  three  years  preceding  the  examination  they  should  with- 
draw ftom  the  pursuit  of  any  vocation  which  is  inconsistent 
with  the  practice  of  the  profession  to  which  they  aspire. 

The  charge  against  this  gentleman  is  two-fold ; — ^first, 
that  he  had  followed  a  trade  or  business  within  the  three 
years;  and  next — ^which  is  the  more  serious  of  the  two 
-—that,  knowing  that  he  had  followed  a  trade  or  business 
within  the  meaning  of  the  9th  rule,  he  obtained  admission 
to  the  bar  by  improper  means. 
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^^^1^^  The  facts  are  very  simple,  and  are  sufficiently  explained 

by  a  reference  to  the  dates.  In  April,  1860,  the  certificate 
required  by  the  Rules  of  Court  wa«  obtained — ^the  certifi- 
cate being  an  intimation  of  the  intention  of  the  candidate 
to  apply  to  be  admitted  to  practice  at  the  bar  three 
years  afterwards.  In  April,  1861,  Mr.  8pen9ley*s  name 
appeared  as  a  member  of  the  Stock  Exchange.  In  February, 
1862,  he  made  an  affidavit  that  he  was  editor  and  proprietor 
of  the  Frdhran  Telegraph  newspaper ;  and  in  October  of 
the  same  year,  according  to  his  affidavit,  he  ceased  to  be  the 
proprietor  of  that  newspaper,  and  remained  simply  editor— 
the  proprietorship  from  that  date  being  vested  in  another 
person  with  whom  he  was  associated.  In  March,  1863,  he  \a 
found  collecting  an  account — ^receiving  a  cheque  and  giving 
a  receipt — ^for  printing  business  connected  with  the  Fraknm 
Telegraph ;  in  August,  1863,  he  obtained  a  certificate  from 
two  practising  barristers,  declaring  that  he  was  a  fit  person 
to  be  admitted  to  practise  at  the  bar;  in  March,-1864,  he 
went  through  the  necessary  forms,  and  was  examined  by 
the  Board  of  Examiners :  and  in  April  of  that  year  he 
was  admitted.  Now,  if  the  second  allegation  against  Hr. 
Bpeneley  be  substantiated,  he  has  not  merely  infringed  the 
9tli  rule,  but  has  wilfully  misled  the  Court  in  a  matter  res- 
pecting which  it  was  all-important  that  the  Court  should 
be  fiurly  and  candidly  dealt  with.  A  person  who  would 
stoop  to  such  unworthy  means  of  gaining  admission  ought 
not  to  remain  a  barrister  of  this  Court,  and  if  disgraced  bj 
being  disbarred  under  such  circumstances  wiU  be  utterly 
unfit  to  be  again  admitted  to  the  bar.  It  is  necessary,  there- 
fore, to  see  whether  the  charge  made  against  this  gentleman 
is  clearly  substantiated  by  the  evidence.  The  occupation  of 
a  newspaper  proprietor  may  not  be  considered  a  trade  in  one 
aspect,  but  in  my  opinion  it  certainly  is  a  business,  and 
a  business  which  falls  within  the  meaning  of  the  9th  rule. 
Not  unfrequently  the  same  person  is  both  proprietor  and 
editor ;  but  where  the  offices  are  severed,  and  the  duties 
discharged  by  difierent  persons,  there  is  a  wide  distinction 
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in  the  intellectaal  scale.  The  proprietor  may  posBesa  a  ^864 
certain  amount  of  capital,  but  a  very  small  amount  of  intel-  /,»  re 
lectual  attainments  indeed;  whereas  an  editor  must  neces-  SPBKsunr. 
sanly  be  a  man  of  intelligence,  of  education,  and  of  peculiar 
aptitude  for  that  calling.  The  editor,  therefore,  in  the  intel- 
lectual scale  is  far  superior  to  the  mere  proprietor,  who 
simply  invests  capital  in  the  newspaper  and  carries  it  on  as 
a  trade.  It  appears  that  Mr.  Spemley  acted  as  editor  and 
proprietor  from  February,  1862,  to  October  in  the  same 
year.  As  proprietor  he  must  also  have  been  necessarily 
eonnected  with  printing,  but  if  the  printing  were  only  con- 
ducted for  the  purpose  of  furthering  the  objects  of  the 
proprietor,  I  camiot  look  upon  the  proprietor  in  the  same 
light  as  a  printer  in  the  ordinary  acceptation  of  the  word. 
There  can  be  no  doubt  that  Mr.  Spenaley  was  aware  of  the 
necessity  of  abstaining  from  trade  or  business  from  the 
period  when  he  gave  in  his  certificate,  in  April,  1860,  for, 
according  to  his  own  account,  he  ceased  to  act  as  a  broker 
of  the  Stock  Exchange,  remaining  a  member  of  it  merely 
that  he  might  be  enabled  to  procure  information  on  com- 
mercial matters  which  would  be  useful  to  him  in  connexion 
with  the  press.  His  affidavit  in  applying  for  admission  as 
a  barrister  cannot,  therefore,  have  been  made  in  forgetful- 
nees  of  his  position.  The  only  question  is  whether  he 
believed  that,  acting  as  proprietor  and  editor  of  that 
newspaper,  he  was  guilty  of  an  infringement  of  the  rule 
which  required  that  a  person  seeking  admission  to  the  bar 
should  abstain  from  any  trade  or  business  for  three  years  ? 
Whether  the  proprietorship  of  a  newspaper  is  a  trade  or 
not,  there  can  be  no  doubt  that  it  is  a  business ;  but  Mr. 
Spensley  swears  that  he  did  not  believe  that  the  conducting 
of  that  business  was  an  infringement  of  the  rule  of  the 
Court.  I  cannot  say  that  the  affidavits  satisfied  me  that 
Mr.  Spensley  believed  that,  in  continuing  to  act  as  the 
proprietor  of  a  newspaper  while  he  abstained  from  acting 
as  a  broker,  he  did  that  which  he  knew  to  be  contrary  to 
the  9th  rule.    Mr.  Spetuley  says  he  had  no  doubt  that 
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18^  acting  as  proprietor  of  a  newspaper  was  not  engaging  in 
In  re  a  trade  or  businesB  within  the  meaning  of  the  rule ;  but, 
Spbhslmy.  though  there  was  a  doubt  on  the  matter,  I  do  not  think 
that,  upon  the  evidence,  the  Court  would  be  justified  in 
disbarring  Mr.  Bpemley  on  the  ground  that  he  wilfiilly 
in&inged  the  9th  rule.  It  may  have  been  supposed  that 
the  Court  has  pronounced  on  all  objections  which  might 
have  been  raised,  although  they  were  not  raised  against  the 
admission  of  any  person  to  the  bar.  Now,  this  is  not  tiie 
case.  This  Court,  as  regards  the  admission  of  persons  to 
practice  at  the  bar,  is  the  Court  of  Appeal  in  this  colony ; 
and  it  may  be  called  upon  to  hear  accusations  against 
members  of  the  bar  or  gentlemen  aspiring  to  be  called  to 
the  bar.  Nothing  would  be  more  deplorable  than  to  see 
the  Court  lowering  its  character  aud  dignity  by  stooping  to 
the  unworthy  position  of  accuser.  The  Court  cannot  move 
in  such  matters  unless  the  fiicts  are  brought  judicially  before 
it,  and  it  rests  with  the  bar  itself  to  bring  any  drcnm- 
stauces  under  the  notice  of  the  Court.  I  have  no  desire 
to  agitate  matters  now  at  rest,  but  I  cannot  conceal  from 
myself  that  there  may  have  been  several  fiM!tB  which  may 
have  justified,  and,  I  beliere,  did  justify  to  a  certain  extent 
the  erroneous  opinion  which  Mr.  Spensley  says  he  enter- 
tained, that  acting  as  the  proprietor  of  a  newspaper  was 
not  an  infringement  of  the  9th  rule,  relating  to  the  admis- 
sion of  barristers.  I  think,  therefore,  that  the  Court  ought 
not  to  say  that  the  second  ground  upon  which  the  rule  was 
obtained  has  been  substantiated. 

It  remains  to  be  considered  whether  Mr.  Sjpensley  has 
infinnged  the  Rule  of  Court.  It  is  quite  clear  that  he  has  not 
abstained  from  ''any  trade  or  business"  during  the  whole 
of  the  three  years  preceding  his  examination;  and  it  is  much 
to  be  regretted  that  he  did  not  bring  the  eircumstancee 
before  the  Court  at  the  time  of  his  admission,  as  he  ought 
to  have  done.  I  cannot  say  that  Mr.  Spensley  has  concealed 
the  doubt,  because  that  would  imply  that  he  had  concealed 
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it  wilfully;  but  I  tlunk  that  he  fiuled  to  state  candidly  and        18^ 
openly  the  facts  which  he  ought  to  have  brought  before  the        in  re 
Judges.     The  period  during  which  Mr.  Spensley  admits  that     Spbmblkt. 
he  had  carried  on  trade  or  business,  cannot  be  allowed  to 
form  a  portion  of  the  three  years.    He  himself  states  that 
it  was  not  until  October,  1862,  that  he  ceased  to  be  the  pro* 
prietor  of  the  Frahran  TelegrapK    The  three  years,  there- 
fore, under  the  most  &Tourable  aspect  will  not  expire 
mitil  October,  1865 — a  year  hence,  and  for  that  period  he 
must  be  suspended  from  practice,  but  his  admission  remains. 

Babbt,  J. — ^I  concur  in  the  opinion  of  the  Chief  Justice, 
and  regret  that  Mr.  Spensley  has  not  saved  the  Court  from 
the  painful  decision  which  is  forced  upon  it,  as  he  might 
have  done  by  adhering  to  a  reasonable  interpretation  of  the 
roles,  which  to  my  mind  are  yery  easy  of  being  understood. 
It  is  the  duty  of  every  candidate  for  admission  to  the  bar 
to  read  the  Bules  of  Court;  and  if  any  doubt  as  to  their 
meaning  occur  to  him  during  his  tuition,  or  if  he  have  any 
doubt  as  to  whether  he  is  complying  with  them,  he  can 
easily  make  inquiries  of  the  professional  gentlemen  with 
whom  he  is  associated,  or  apply  to  the  Board  of  Examiners 
for  their  advice.  The  position  in  which  the  bar  of  this 
colony  stands  is  not  generally  understood  by  the  outer 
world.  There  are  no  Inns  of  Court  in  Victoria  as  in  England, 
and  no  benchers  to  exercise  control  and  supervision  over  the 
students  seeking  admission  to  the  bar:  but  the  appointment 
of  a  Board  of  Examiners  by  the  Bules  of  the  Supreme  Court 
— ^which  rules  were  fituned  by  the  Judges,  but  had  also  the 
concurrence  of  the  bar — ^formed  as  near  an  approach  to  the 
establishment  of  a  body  of  benchers  as  the  circumstances 
of  the  country  would  admit  of  at  the  time  the  rules 
were  framed,  and  was  certainly  a  great  advance  on  the 
system  which  previously  existed,  when  the  judges  alone 
were  the  persons  to  decide  upon  the  legal  proficiency  and 
"ocial  standing  of  candidates  for  admission  to  the  bar.  The 
Board  of  Examiners  has  all  the  independence  of  an  Inn  of 
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1864.  Court  or  a  body  of  bencHers,  as  it  is  composed  of  barristen 
In  re  selected  from  the  bar  itself,  witb  the  assistance  of  tlia 
Spbhblit.  Attomey-General  aad  Solicitor-QeneraL  Candidates  are 
required  to  comply  with  the  9th  role,  and  it  seems  to  me 
that  there  is  no  difficulty  in  expounding  the  meaning  of 
that  rule.  In  the  first  place,  the  gentlemen  seeking  adnus- 
sion  to  the  bar  must  be  of  "  good  fame  and  character/* 
and  they  must  not  be  engaged  '*  in  any  trade  or  business" 
during  the  three  years  next  preceding  the  time  when  they 
submit  themselyes  to  be  examined.  These  regulations  have 
anticipated  to  a  certain  extent  provisions  which  have 
recently  been  made  by  the  Inns  of  Court  in  England.  The 
words  "  trade  or  business  "  are  not  induded  in  their  regula- 
tions, but  it  is  distinctly  understood  by  the  benchers  that 
the  students  are  not  to  engage  in  trade  or  business.  I  see 
no  difficulty  in  expounding  what  is  meant  by  ^  trade  or 
"  business."  "  Trade  "  is  a  matter  which  is  as  well  under- 
stood as  any  expression  in  the  English  language;  and, 
moreover,  if  there  be  any  difficulty  in  defining  it,  it  is 
defined  by  the  law  respecting  bankruptcy  and  insolvency. 
There  is  not  so  dear  an  exposition  of  the  word  "  business" 
in  those  Acts ;  nevertheless,  it  is  not  by  any  means  difficdt 
of  explanation.  Certainly  "  business  "  is  not  the  same  tf 
"  trade."  Business  may  vary  under  di£ferent  circumstanceB; 
for  instance,  there  are  certain  businesses  in  this  countiy 
which  are  not  so  well  known  in  others.  Business  is  some- 
thing which  engrosses  the  attention  of  a  man,  either  in 
mercantile,  commercial,  or  other  occupations,  and  draws  him 
away  from  the  pursuit  of  those  studies  which  are  to  fit  him 
for  following  the  profession  of  the  bar.  A  candidate  for 
admission  to  the  bar  cannot  complain  that  he  is  hanUy 
dealt  with  by  being  required  to  abstain  from  trade  or 
business  during  the  three  years  preceding  his  examinatioii} 
for  solicitors,  proctors,  and  also  conveyancers,  are  obliged 
to  observe  a  similar  regulation.  Moreover,  there  are  many 
spedes  of  business  which  are  totally  unsuited  to  a  gentbnuui 
preparing  for  the  profession  of  the  bar. 
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With  respect  to  the  particular  case  now  before  the  Court  1864. 
I  would  observe  that  the  position  of  editor  or  proprietor  of  /»  re 
a  newspaper  may  be  completely  distinct  from  either  trade  Spensley. 
or  business.  A  proprietor  of  a  newspaper  may  take  no 
part  whatever  in  the  management  of  the  business  of  the 
paper,  but  simply  be  a  person  who  shares  in  the  profits  of 
the  concern.  No  better  illustration  of  this  can  be  given 
than  The  Times  newspaper,  some  proprietors  of  which  are 
gentlemen  who  take  no  part  whatever  in  the  management. 
In  the  instance  before  the  Court,  the  case  was  very  -dif- 
ferent Mr.  Speneley  was  both  proprietor  and  editor  of 
the  paper,  and  engaged  himself  in  the  business  of  collecting 
its  income.  There  is  evidence  also  of  his  carrying  on  the 
trade  of  a  printer,  not  merely  printing  subsidiary  and  ancil- 
lary to  the  production  of  the  newspaper,  but  printing  of  an 
independent  character,  carried  on  in  the  office  of  the  paper. 
In  extenuation  or  explanation,  it  is  said  that  this  printing 
was  more  or  less  connected  with  the  newspaper — that  it 
arose  incidentally  out  of  some  electioneering  address  pub- 
lished in  the  newspaper.  That,  however,  is  a  distinction 
which  ought  to  have  been  sufficient  to  have  induced  Mr. 
Spefuley  to  have  disclosed  the  facts  to  the  two  barristers  to 
whom  he  applied  on  the  8th  of  August,  1863,  to  certify- 
that  he  was  a  fit  person  to  be  admitted  to  practise  at  the 
bar.  If  he  had  disclosed  his  position  to  those  two  gentle- 
men— ^if  he  had  told  them  that  twelve  months  previously 
he  was  editor  and  proprietor  of  a  newspaper  and  carried  on 
a  printing  business,  and  that  a  year  before  that  he  had  been 
a  member  of  the  Stock  Exchange,  it  is  impossible  to  believe 
that  they  would  have  signed  a  certificate  stating  that  he  was 
not  engaged  in  trade  or  business  during  the  three  years  im- 
mediately preceding.  It  is  to  be  regretted  that,  instead  of 
inviting  the  opinion  of  those  or  other  professional  gentle- 
men as  to  whether  he  had  complied  with  the  rules,  he  took 
upon  himself  to  decide  the  matter.  It  is  clear  that  he  was 
mistaken;  but  it  is  urged  that  he  believed  that  he  was 
justified  in  doing  what  he  did.     He  is  accused  of  wil- 
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^^^^  ftilly  deceiving  the  Court  by  concealiiig  facts,  which,  how- 
ever, must  have  been  known  without  diflRculty,  because  hi« 
affidavit  declaring  that  he  was  proprietor  of  the  Frahnm 
Telegraph,  was  sworn  before  a  Judge  of  the  Supreme  Court, 
and  his  recognizances  as  newspaper  proprietor  were  entered 
into  before  the  Judge.  These  are  facts  which  he  could 
not  conceal ;  and  facts  he  knew  when  he  stated  that  he 
was  not  engaged  in  trade  or  business  at  a  time  when  it  was 
obvious  that  he  was  engaged  in  both.  He,  therefore, 
violated  the  rule,  and  is  amenable  to  the  consequences. 
The  Court  acquits  him  of  any  intention  to  deceive  or  to 
mislead  the  Court,  though  they  are  not  satisfied  that  he 
acted  with  that  candour  which  ought  to  have  induced  him 
to  disclose  his  true  position  when  he  applied  to  be  admitted. 

I  am  of  opinion  that  Mr.  Spensley  should  be  suspended 
firom  practice  for  the  period  of  twelve  months,  which  is  yet 
required  to  complete  the  three  years  during  which  it  was 
his  duty  to  abstain  from  any  trade  or  business  before  prac- 
tising at  the  bar. 

Williams,  J.  —  I  conciir  in  the  opinions  already 
expressed.  A  gentleman  seeking  admission  to  the  bar 
of  this  colony  obtains  that  privilege  upon  much  easier 
terms  than  gentlemen  obtain  the  same  privilege  in 
England.  Much  less  time,  much  less  labour,  and  cer- 
tainly much  less  expense,  are  required.  The  least,  there- 
fore, that  gentlemen  seeking  admission  to  the  bar  of 
Victoria  can  do,  is  to  observe  most  strictly  all  the  obliga- 
tions which  the  rules  impose.  The  difficulty  in  this  case 
is  to  ascertain  what  Mr.  Spensley^s  state  of  mind  was  at  the 
time  he  sought  admission  to  the  bar — ^whether  he  really 
knew  that  he  was  doing  wrong ;  and,  when  he  made  the 
affidavit  stating  that  he  had  not  been  engaged  in  any  trade 
or  business  for  three  years,  knowingly  concealed  the  facts 
from  the  Court.  If  such  were  his  state  of  mind,  un- 
doubtedly he  ought  to  be  disbarred  at  once  and  for  ever  \ 
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but  if,  on  the  contrary,  he  was  simply  mistaken  in  stating  ^8^- 
that  he  was  not  engaged  in  any  trade  or  business,  the  case  in  re 
is  very  different.  K  there  had  been  any  evidence  to  shew 
that  he  had  had  conversations  with  persons,  proving  that 
he  was  aware  that  he  was  engaged  in  trade  or  business, 
within  the  meaning  of  the  rule  which  forbids  that,  the 
Court  might  have  come  to  a  different  conclusion  from  what 
it  has  come  to ;  but  there  is  no  such  evidence,  and,  there- 
fore, I  think  we  ought  to  put  the  most  lenient  interpre- 
tation on  Mr.  Sp&nsley^s  conduct.  I  hope  that  the  judg- 
ment of  the  Court  will  act  as  a  warning  and  example  to 
others  seeking  to  obtain  admission  to  the  bar,  and  that,  if 
they  are  in  any  doubt  as  to  whether  they  have  been 
engaged  in  any  trade  or  business  during  the  three  years 
preceding  their  application  to  be  admitted,  they  will 
disclose  the  ffu^ts  to  the  Court,  and  not  take  upon  them- 
s^ves  to  decide  the  matter. 

Judgment  thai  Mr,  S^emley  he  suspended 
from  practice  at  the  bar  for  twelve 
months. 
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s 


WAEDLE  AiTD  Othebs,  Appellaittb,  t.  EVANS, 
EESPONDEi!rr. 


Where,  on  a     OPECIAL  case  from  tlie  Court  of  Mines  at  Daylesforf- 
before^the  Wardle  and  others  Bummoned  UvanSy  under  "The  OoU- 


^filfli'^  f    fi^^'  ^^^»"  No.  32,  section  76,  as  manager  of  the  Tweed- 

gold-field,  the      . ,      ^ 

Warden  Side  Company,  for  "fluming  over,"  and  thereby  "inter- 

terfere  ^hlre  ^®™^  '^*^'"  *  water-right  which  W^ariZtf  and  others  "  thea 

is  no  appeal  enjoyed  "  under  "  The  Gold-fields'  Act,''  and  grants  issued 

rfMfn^""*  inaccordimcewithit. 
Bray  v.  Mul- 

V.  McDermott       ^®  Warden  held  that  there  had  been  no  int^orf^^nce 

reviewed  and     gjj^  ^^q  dismissed  the  summons. 
act«d  upon. 

Wardle  appealed  to  the  Court  of  Mines.  When  tiie 
case  came  on  before  the  Court  of  Mines  the  Judge  was 
referred  to  the  decision  of  this  Court  in  Tower  v.  McDer- 
mott (Z).  The  Judge  then  doubted  if  any  appeal  lay  to 
him,  under  either  the  84th  or  the  88th  section  of  "  The 
Oold-Jtelds'  Acty  He  said  he  could  not  see  how  he  could 
"  vary  "  such  a  decision  as  the  Warden  had  given,  except 
by  "  reversing  "  it ;  and  he  doubted  his  power  to  "  reverse," 
because  the  88th  section  of  No.  32  gives  the  Court  of  Mines 
no  machinery  to  enforce  any  decision  of  reversal.  He  stated 
the  question  for  the  opinion  of  this  Court. 

Bunny  for  the  Appellants. — Conceding  that  when  there 
is  a  party  in  occupation  and  the  Warden  refrises  to  oust 
him,  there  is  no  appeal,  I  contend  that  there  is  an  appeal 
in  all  other  cases.  Now,  we  are  in  possession  of  our  wat^ 
right,  and  they  interfere  with  our  possession.  The  Judge 
says  he  cannot  vary  the  decision,  if  variance  amounts  to 
reversal.     Why  not  ?     In  one  sense  every  varying  of  a 

(Q  2  Wy.  k  W.,  Law,  241. 
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decision  is  a  reyeraal  of  it ;  and  there  are  many  decisions 
which  are  decided  reversals  which  yet  do  not  constitute  the 
exact  reverse  of  the  decision  reversed. 

J,  W,  Stephen  for  the  Eespondent. — In  Bray  v.  Mullen  (m), 
this  Court  decided  that  reversing  is  not  varying.  [^Stawell, 
C.  J. — It  appears  to  me  that  Bray  v,  Mullen  decides  this 
case.  You  cannot  carry  out  another  decision  by  the  Judge 
of  the  Court  of  Mines  without  reading  "  reverse  "  as  "  vary." 
Barry,  J. — Is  there  not  an  appeal  if  the  facts  bring  it 
within  the  84th  section,  without  reference  to  the  88th? 
Surely  if  the  Judge  and  the  ass^sprs  give  damages  we 
should  be  entitled  to  work  out  that  Verdict  in  any  way  the 
law  enables  us,  wjiether  the  machinery  is  given  by  these 
sections  or  not.]  The  only  part  of  the  decision  in  Bray  v, 
Mullen  which  was  iLec^ary  to  that  case  is  in  our  favor. 
It  was  not  necessary  to  answer  all  the  questions  put  to  the 
Court  in  that  case. 

Cur,  adv.  vult 


Stawell,  C.J. — This  was  a  special  case,  stated  for  September 27. 
our  opinion  by  the  Judge  of  the  Court  of  Mines  at  Dayles- 
ford.  The  point  raised  is  substantially  whether,  in  those 
instances  where  the  "Warden  declines  to  make  an  order,  any 
appeal  lies  to  the  Court  of  Mines  ?  Two  cases  have  already 
been  before  this  Court,  in  which  a  question  arose  substan- 
tially similar,  though  not  the  same  in  all  particulars.  In 
the  first,  Bray  v.  Mullen,  questions  were  asked  by  the  Judge 
of  the  Court  of  Mines  at  BaUarat.  The  Judge  was  of  a 
different  opinion  from  the  Warden,  but  was  doubtful,  if  he 
niade  an  order  reversing  the  Warden's  decision  whether  he 
had  the  power  to  enforce  the  reversal.  [His  Honor  read 
the  questions  as  stated  infra,  p.  192  (»).]  This  Court 
held  that  reversing  was  not  varying ;  that  the  words  appear- 

(m)  Sup.  Ct  Vic,  Dec.  1860,  Vide  infra,  p.  191. 
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where  omitted,  and  that  though  a  general  power  was  given 
by  section  84,  yet  that  power  was  restricted  by  the  limited 
means  of  enforcement  given  in  section  88.  In  a  subsequent 
case — Power  v,  McDermott,  the  Court  held  that  where  Ae 
Warden  has  declined  to  make  an  order,  there  is  no  appeal 
to  the  Court  of  Mines.  It  is  said  that  that  case  may  be  dis- 
tinguished from  this  in  so  far  as  there  the  complaint  before 
the  Warden  was  one  by  a  person  not  in  possession,  and  that 
this  is  a  proceeding  by  a  person  in  possession,  at  all  eyents, 
of  the  water-right,  if  not  of  the  land  itself,  which  is  asserted 
to  be  in  the  occupation  of  the  opposite  party — ^that  this  is 
a  complaint  by  a  person  in  possession,  and  that  therefore 
the  reasoning  used  in  support  of  the  former  case  is 
not  applicable.  Any  one  who  studies  that  Act  must  be 
struck  with  the  care  with  which  it  has  been  framed.  [His 
Honor  read  and  contrasted  the  84>th  and  88th  sections.] 
Tet  throughout  the  whole  of  the  latter  section  there  is  no 
power  to  enforce  a  decision  reversed,  unless  the  Court  reads 
reversing  as  identical  with  varying.  A  power  is  conferred 
to  enforce  a  particular  sort  of  decision  by  the  Court ;  and 
the  Act,  by  specifying  that  power  alone,  in  effect  declares 
that  that  is  the  only  point  on  which  the  Court  shall  have 
the  power  to  enforce  its  decision  on  appeaL  I  cannot  bnt 
think  it  was  designedly  left  out.  The  whole  system  of  mining 
has  changed.  The  amounts  of  capital  now  invested  in  mines 
were  not  then  known.  It  may  have  been  intended  to 
discourage  litigation  and  to  say  in  such  cases,  if  the  Warden 
decides  there  is  no  grievance,  the  matter  shall  rest.  Under 
the  change  of  circumstances  a  power  might  be  necessary 
and  wise  now  which  was  not  given  then.  That  is  a  matter 
for  the  Legislature  alone.  According  to  the  Act  I  think 
the  power  does  not  now  exist. 

Babby,  J. — ^I  am  of  opinion  that  the  cases  of  Brojf  v. 
Mullen  and  Power  v.  McDermoU  govern  this  case.    I  do 
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not  concur  in  the  view  that  this  ease  differs  from  those  in 
principle. 

Williams,  J. — ^I  think  that  the  Judge  of  the  Court  of 
Mines  is  not  to  decide  on  what  he  cannot  enforce;  and  from 
the  88th  section  I  think  it  is  clear  that  he  cannot  enforce 
his  decision  when  the  warden  has  declined  to  interfere. 


1864. 


Question  answered  accordingly  (e,) 


(e)    BRAT  AiTD  Anothbb,  Appellants,  o.  MULLEN  Ain>  Othxbs, 
Rbsponbekts. 


THE  facts  and  questions  stated  in  this  case,  and  the  answers  of  this 
Court,  were  as  follows : — 

"  Complaint  under  77th  section  of  the  Act  No.  82.  The  appellants  in 
their  case  before  the  Warden  stated  that  they  were  entitled  under  their 
miners'  rights  to  take  possession  of  and  occupy  for  mining  purposes  a 
portion  of  Crown  land  then  in  the  possession  of  the  respondents,  and 
which  the  respondents  claimed  to  continue  to  occupy  under  the  said 
Act;  and  the  appellants  by  their  complaint  sought  that  they,  the 
appellants,  should  be  adjudged  to  be  entitled  and  should  be  put  in 
jpossession. 

"  The  Warden's  decision : — '  I  find  that  the  grround  applied  for  has  not 
been  abandoned,  and  therefore  refuse  the  application  of  Joseph  Bra^ 
floid  John  Thomas  the  appellants.' 

"  The  appellants  appealed  under  sections  84  and  88. 

"  The  appeal  came  on  to  be  heard  on  the  11th  September.  Upon  the 
nature  of  the  case  being  stated  by  counsel  for  the  appellants  the  Judge 
expressed  doubts  whether  the  Court  had  any  other  than  an  imperfect 
jurisdiction,  inasmuch  as  although  the  case  came  within  the  general 
words  of  the  84th  section  giving  an  appeal  to  the  Court  of  Mines  from 
the  decision  of  any  Warden,  yet  neither  that  section  nor  the  88th 
provided  any  mode  by  which  a  decision  of  the  Court,  if  it  should  reverse 
the  Warden's  decision  in  any  such  a  case  as  the  present,  could  be 
enforced,  those  sections  providing  only  two  modes  by  which  the  decision 
of  the  Court  of  Mines  in  its  appellate  jurisdiction  is  to  be  enforced : — 
first,  by  the  Warden  himself,  as  executing  his  own  decree  when  his 
decision  is  varied  by  the  Court  of  Mines,  but  which  the  Judge  thought 
could  not  apply  to  this  case,  inasmuch  as  to  afford  relief  to  the  appellants 
the  Warden's  decision  must  be  reversed,  not  varied:  second,  by  the 
Court's  own  process  executed  by  its  own  officers  in  the  case  of  damages. 
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or  by  the  Warden  in  cases  of  possession,  but  which  process  is  by  those 
sections  only  to  be  exercised  where  damages  or  restitution  were 
awarded,  or  where  possession  of  a  claim  or  any  share  in  a  claim  wis 
ordered  to  be  restored,  and  in  the  present  case  the  appellants  had  never 
been  in  possession  and  therefore  had  never  been  distorbed  in  thdr 
possession  either  by  the  act  of  the  respondents  or  by  the  dedaioB 
of  the  Warden,  and  as  there  could  be  no  loss  of  a  thing  never  pos- 
sessed, so  there  could  be  no  restitution  of  a  thing  never  lost.  The 
Judge  then  postponed  the  further  hearing  of  the  appeal  until  he  should 
have  obtained  the  opinion  of  the  Supreme  Court,  in  acoordsnoe 
with  section  70  of  **  The  Gold-fields'  Act/'  21  Vic.,  No.  32.  The 
following  are  the  questions  which,  upon  the  foregoing  case,  are  there- 
fore submitted  for  the  opinions  of  their  Honors  the  Judges  of  the 
Supreme  Court.* 

"  First  Question. — Whether,  in  the  event  of  the  Court  of  Minei 
reversing  the  Warden's  decision,  can  the  Warden  be  compelled  to 
enforce  the  decision  of  the  Court  of  Mines,  as  though  It  had  been 
the  Warden's  decision  varied  by  the  Court  of  Mines  ? 

"  Second  Question. — Whether,  in  the  event  of  the  Supreme  Court 
deciding  the  first  question  in  the  negative,  can  the  Court  of  Mines, 
if  it  should  reverse  the  Warden's  decision  and  find  the  appellanta 
entitled  to  take  possession,  make  an  order  that  possession  of  the 
ground  in  dispute  shall  be  given  up  by  the  respondents  to  the 
appellants,  and  if  so,  how  can  such  an  order  be  enforced  ? 

"Third  Question, — Whether,  in  the  event  of  the  Supreme  Comt 
deciding  both  the  first  and  second  questions  in  the  negative,  would 
the  Judge  of  the  Court  of  Mines  be  justified  in  dismissing  the  appesl, 
upon  the  ground  that  the  jurisdiction  of  the  Court  of  Mines  vas 
imperfect,  inasmuch  as  if  the  appellants  succeeded,  the  statute  had 
provided  no  mode  by  which  the  decision  of  the  Court  could  be  enforced? 

"  J.  W.  RoasBfl. 

"7th  November,  1860." 

The  answers  of  the  Supreme  Court  were  as  follows : — 

"  The  CoxTBT  is  of  opinion  as  to  the  first  question  asked  in  the  spedsl 
case  that  reversing  is  not  varying.  Both  words  are  used  in  the 
same  section,  and  the  powers  expressly  conferred  in  the  case  of  vaiyiog 
are  not  to  be  impliedly  inferred  in  case  of  reversal 

"As  to  the  second  question  that  the  Court  of  Mines  has  not 
jurisdiction  to  make  an  order  in  the  terms  specified  in  the  question. 

"  As  to  the  third  question  that  the  gprounds  stated  are  not  grousdi 
for  dismissing  the  appeal." 
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EEGINA  V.  TUCKEK  and  Ajtothee.  vi^ 

September  27. 
V^ASE  stated,  without  pleadings,  for  the  opinion  of  the  xhe  property 

Court,  whether  the  Defendants,  as  landlords,  could  distrain  ?^^*^f  ^^7^^ 

'  '  18  not  subject 

on  the  property  of  the  Crown  for  rent  in  arrear.  to  distress  for 

rent  in  arrear 

due  to  the 

Frederick  Theti^er  Lavender  wbus,  under  the  "  Weights  and  landlord  of  the 

Measures  Act "  (n)  on  the  10th  December,  1862,  appointed  w'^h^e^pro- 

inspector  of  weights  and  measures  for  the  counties  of  perty  is  found. 

Dalhousie  and  Anglesey,  and  part  of  the  municipal  district 

of  Malmesbury,  in  Victoria.    As  such  inspector,  he  received 

custody  of  certain  authorized  copies  of  the  standard  weights 

and  measures,  which  were  the  property  of  the  Queen,  and 

were  to  be  used  in  his  office.  He  gave  a  bond  to  the  Crown 

for  £100,  conditioned  to  be  void  if  he  safely  kept  the 

things  entrusted  to  him,  and  gave  them  up  to  such  person 

as  the  Commissioner  of  Trade  and  Customs  should  appoint. 

He  rented  an  office  at  Kyneton  of  Defendants,  as  a  place  of 

safe  deposit  and  convenient  use  of  the  standards.    The  rent 

falling  in  arrear  £26,  application  was  made  to  the  Commis- 

sioner  of  Trade  and  Customs  for  it.     The  application  being 

rejected,  the  standards  were  seized  by  way  of  distress,  and 

sold  for  £29  lis.     This  action  was  brought  against  the 

Defendants  to  recover  back  the  standards,  and  by  the  terms 

of  the  case  stated,  if  the  Court  should  be  of  opinion  that 

the  action  did  not  lie,  then  a  nolle  prosequi  was  to  be  entered ; 

but  if  the  Court  should  hold  that  the  action  did  He,  then 

a  verdict  for  the  Crown  was  to  be  entered  for  £113,  subject 

to  be  reduced  to  Is.  if  aU  the  standards  were,  within  fourteen 

days  after  the  Court  should  have  delivered  judgment,  given 

up  at  the  office  of  Trade  and  Customs,  in  Melbourne,  in  as 

good  order  and  condition  as  when  distrained  upon  by  the 

Defendants. 


(»)  No.  151. 
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1864.  Harris  for  the  Crown. 

Dawson  for  the  Defendants. 

The  ancient  authorities  dted  are  found  in  OUberi  on 
Distresses;  Bradbury  on  Distresses;  Oom.  Dig.  JSi.  "Dis- 
tress ;"  MayhevD  v.  JSerrich,  (o)  ;  Lancashire  Waggon  Oofj. 
V.  Fitzhugh  (p)  ;  Meats  v,  S,  W,  Bg.  Cog.  (g) ;  Mammg'i 
JSxehequer  Practice,  41 ;  and  Ckittg's  Prerogatives,  876. 

Peb  Ctjeiam. — ^The  property  of  the  Crown  is  not  subject 
to  distress  for  arrears  of  rent  due  to  the  landlord  of  the 
premises  on  which  that  property  is  found. 

Judgment  for  the  Orown  ;  damages  £113,  to 
he  reduced  to  \s.  on  the  standards  Ismg 
given  up  at  Melbourne  in  good  condition. 

(o)  7  C.B.,  229.        (p)  6  H.  &  N.,  602.        {q)  2  C.B..  N.S.,  869. 


Iw  BB  JOHN  PERRY  LYONS. 

September  27. 

Where  on  the  -Jj^AOKAY  essayed  to  make  a  motion  of  course,  in  s 
tffliifth  ^te  D^^J*  iiot  pending  when  the  Court,  on  the  14th  Septem- 
had  heen  en-  ber,  enlarged  the  term  by  adding  yesterday  and  to  day  for 
^B^orttie^^  disposing  of  business  pending  on  the  14tL     He  referred  to 

disposing  of      some  other  matter  which  he  regarded  as  a  precedent  in  his 

business  pend-    ^ 

ingattheend   »vor. 

of  the  last  day 

of  term,  the 

Court  reftised,       Stawell,  C.  J. — This  matter  was  not  in  the  paper.    We 

of  wilf^f''''^  have  no  jurisdiction. 

jurisdiction, 

tion  not^i™^'        "WiLLiAiis,  J. — ^The  Other  matter  mentioned  by  you  was  a 

the  list  of  the  mere  correction  of  former  business.    This  is  not  like  that, 
business  pend- 
ing at  the  end 

of  the  hist  day  jjj^d  Qp  MICHAELMAS  TERM, 

of  term. 
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Iir  THX 

giu^renu  €outt  ot  Victoxia, 

nr 

HILARY  TERM,   28  VICTORIiE. 


The  Judges  who  sat  in  Banc  in  this  term  were — 

Stawell,  C.  J.  Williams,  J. 

Babet,  J. 


EEGINA  V.  HOOPEE. 


Q 


1864. 
Nooember  24. 
UESTION  of  law  reserved  and  case  stated  by  his  jbt.  went  to  a 
Honor  Mr.  Justice  Barry,  m  foUows :—  T^  M^e/""" 

bourne,  and  in 
"The  prisoner  was  informed  against  for  forging  a  cheque  ,^^„p  ^  biS" 
"  upon  the  Colonial  Bank ;  also  for  uttering.     The  cheque  o^  ^13  7*.  6rf. 
"  was  as  follows : — *  No.         August,  1864.     The  Colonial  did  not  apply 

«*Bankof  Australaaia.   Pay  or  bearer  fifteen  pounds  for  payment. 

•'  *  J2.  gave  the 

"  *  £15.      JF.  E.  Lewis:  landlord  a 

forged  cheque 

for  £15  to  get 

"  On  Thursday,  July  28, 1864,  prisoner  came  to  the  Bridge  cashed  in  Mel- 

"  Inn,  at  Darebin  Creek,  with  his  wife,  and  said  to  the  land-  ^^    before^* 

the  landlord 
started  for  Melbourne,  H,  asked  for  the  cheque  back,  saying  a  friend  was  coming  to  the 
house  who  would  give  him  some  money.  The  landlord  did  not  return  the  cheque,  but 
took  it  to  Melbourne,  where  it  was  dishonored.  When  the  landlord  got  home  again 
that  day  JT.  was  gone.  On  being  arrested  ten  miles  off,  he  said,  '*  1  gave  the  cheque 
"  to  him  to  quiet  him  (the  landlord)  till  the  mail  comes  in."  By  the  English  mail  H, 
did  receive  £40.  R.  was  convicted  of  forging,  and  acquitted  of  uttering. 
On  a  case  reserved,  Reld,  that  the  conviction  was  right. 

W.W.  &a'b.  vol.  I. LAW.  Q 
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'fl?^  M  "  ^^^^  *  ^^^  *  fiimiBhed  room  at  South  Tarra,  but  am 
"  *  ordered  to  take  my  wife  to  the  country  for  the  benefit  of 
"  *  her  health.  I  want  private  accommodation.  My  name 
"  *  is  William  Lewis. ^  He  remained  at  this  inn  for  four- 
'*  teen  days,  when  his  account  amounted  to  £13  7«.  6J. 
''  It  did  not  appear  that  the  landlord  had  applied  for  paj- 
"  ment.  On  the  9th  August,  the  landlord  drove  into 
"  Melbourne.  On  his  return  home,  prisoner  said  to  bim, 
"  *  Did  you  not  hear  me  cooeying  to  you  ?  I  wanted  you 
"  '  to  get  a  cheque  cashed  for  me.'  To  this  the  landlord 
"  replied,  *  I'll  take  it  to  town  for  you  to-morrow.'  The 
"  prisoner  then  gave  him  the  cheque  produced.  Next 
"  day,  before  the  landlord  left  home,  the  prisoner  said  to 
"  him,  *  Ton  need  not  present  that  cheque.  A  friend  of 
"  *  mine  is  coming  down  from  Anderson's  Creek ;  he'll  give 
"  *  me  some  money.'  The  landlord  replied,  *  It's  no  odds ; 
"  *  I'U  be  back  by  the  eleven  o'clock  omnibus.'  On  August 
"  10th,  the  landlord  went  to  Melbourne,  and  presented 
"  the  cheque ;  it  was  dishonored.  He  returned  home  at 
"  eleven  o'clock  a.m.  The  prisoner  in  the  meantime  had 
"  left  the  Bridge  Inn.  Prisoner  was  arrested  the  same  day  at 
"  Eltham,  some  ten  miles  from  the  Bridge  Inn.  It  was  proved 
"  by  John  Smithy  a  butcher  at  Templestowe,  that  the  form  on 
"  which  the  cheque  was  filled  up  was  taken  from  his  cheque- 
"  book  given  to  him  by  the  Colonial  Bank ;  and  that  he  had 
"  left  this  cheque-book  at  Bohert  Mundtfa  hotel  at  Temple- 
"  stowe,  some  time  previous.  By  Hohert  Mundy, — That 
"  Smith's  cheque-book  in  question  had  been  left  at  his 
"  (Mundy's)  house,  and  was  there  hanging  behind  the  bar 
"  about  a  week  before  the  arrest  of  the  prisoner ;  and  that 
"  the  prisoner  had  called  at  his  (Mundy's)  house,  with  the 
"  landlord  of  the  Bridge  Inn,  about  then,  and  had  stayed  at 
"  his  house  for  some  short  time.  After  the  arrest,  and  while 
"  prisoner  was  being  taken  by  the  constable  to  Heidelberg, 
"  prisoner  said,  *  I  gave  the  cheque  to  him  to  quiet  him'  (the 
"  landlord)  *  till  the  mail  comes  in.'  The  prisoner  did  receive 
'*  some  £40  from  England  in  Post-office  orders  some  short 
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"  time  after  the  eyent.    It  was  contended  by  tlie  learned      ^  1864. 

"  counsel  for  the  prisoner  that  there  was  no  case  to  go  to  the 

"  jniy,  and  that  he  ought  to  be  acquitted,  for— (1)  Though 

"  the  prisoner  may  hare  used  the  name  of  Lewis  for  the  pur- 

''  pose  of  fraud,  there  was  no  evidence  that  he  assumed 

**  it  for  the  purpose  of  this  forgery.     (2)  There  was  no 

"  evidence  that  the  prisoner  had  assumed  the  name  of  Lewis 

"  to  defraud  the  landlord  of  the  Bridge  Inn,  to  whom 

"  the  cheque  was  given.     (3)  There  was  no  evidence  that 

"  the  prisoner  had  assumed  the  name  of  Lewis  in  order  to 

"  defraud.   I  held  that  the  case  should  go  to  the  jury.    The 

"  prisoner  was  found  guilty  on  the  first  count,  not  guilty 

"  on  the  second  count.     The  question  submitted  for  the 

"  consideration  of  their  Honors  the  Judges  of  the  Supreme 

"  Court  is,  whether  the  verdict  of  the  jury  can  be  supported 

"  by  the  evidence  ?" 

Adamson  for  the  Crown. 

jP.  L,  Smyth  for  the  prisoner. 

The  authorities  cited  were — 2  East's  Fleas  of  the  Orown^ 
853 ;  Bew  v,  Bantien  (r),  Bex  v.  Peacock  (*). 

The  CoiXET  upheld  the  conviction. 


(r)  B.  &  By.,  260.  (#)  lb.,  178. 


Q  2 
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S, 


FECIAL   caae 
ings,  as  foUowa : — 


stated   by  the  parties  without  plead- 


186  i. 

Ikovemher  25. 

Under  the  Act 
No.  59,  sec.  5, 
the  Board  of 
Land  and 
Works  caosed 
a  water-pipe 
and  stop-cocks 
to  he  laid  so 
as  to  convey  a 
supply  of 
water  within 
a  messuage 
belonging  to 
F.      On  the 
12th  Febru- 
ary, 1864,  F. 
gave  notice  to 
the  Board 
that  it  was 
his  intention 
to  discontinue 
the  use  of 
water  supplied 
to  his  messu- 
age after  that 
date,  and  paid 
the  rates  up 
to  the  30th 
June,  1864. 
Before  the 
80th  June, 
1864,  F.  re- 
moved the 
pipe  and  stop 
cocks,  so  that 
a  supply  of 
water  could 
no  longer  be 
conveyed 
within  the 
messuage  un- 
less a  proper 
pipe  and  cocks 

were  again  laid.  F,  used  no  more  water,  but  the  Board  were  always  ready  and  willing 
to  supply  him.  Jl  refusing  to  pay  water-rates  after  June,  the  Board  distrained;  and 
an  action  was  commenced,  and  this  case  stated  without  pleadings^  the  question  far 
the  Court  being  whether  tlie  distress  was  legal. 

HM,  that  the  laying  down  of  a  service-pipe  and  stop-cocks  to  each  occupation  ww 
equivalent  under  the  Act  No.  59  to  an  actual  supply  of  water ;  that  payment  was  com- 
pulsory after  such  supply  whether  the  water  were  used  or  not ;  and  that  the  distrea 
was  legal. 


'*  The  Defendants  caused  notice  to  be  given,  in  accord- 
"  ance  with  the  Act  21  FiV?.,  No.  59,  sec.  6,  and  in  com- 
"  pliance  with  that  notice,  the  Plaintiff  being  the  owner  of 
''  a  messuage,  and  referred  to  in  such  notice,  caused  a  proper 
"  pipe  and  stop-cocks  to  be  laid,  so  as  to  convey  a  supply 
"  of  water  within  such  messuage. 

"  The  Defendants  (under  section  8)  duly  made  rates  for 
"  the  supply  of  water,  and  the  Plaintiff  duly  paid  such 
"  rates  up  to  the  30th  day  of  June,  1864. 

"  The  Plaintiff,  on  the  date  thereof,  gave  to  the  Defen- 
**  dants  the  following  notice : — 


'To  the  Board  of 


Land  and  Works, 
"  *  Department. 


Sewerage  and    Water 


"  '  In  pursuance  of  the  "  Waterworks  Clauses  Act  1847,"  (10  and  11 
**  *  Vic,,  c.  17,  s.  71),  I  hereby  give  you  notice  that  it  is  my  intention  to 
"  <  discontinue  the  use  of  water  supplied  by  you  to  the  dweUing-hooie 
"  *  in  my  occupation  in  the  Punt-road,  Gardiner's  Creek-road,  and  that 
"  *  I  shall  not  use  the  same  from  this  date,  the  rate  in  respect  of  soch 
"  '  dwelling-house  having  been  already  paid  for  the  half-year  ending  on 
"  '  the  payment  next  after  giving  such  notice. 

"  *  Thos.  Howabd  Fkllowb. 

"  '  12th  February,  1864/" 
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"  And  before  the  said  30th  day  of  June,  1864,  he  removed 

'  the  pipe  and  stop-cocks  hereinbefore  mentioned,  so  that  a 

'  supply  of  water  could  no  longer  be  conveyed  within  the 

'  said  messuage,  unless  a  proper  pipe  and  stop-cocks  were 

'  again  laid.      Since  the  pipe  and    stop-cocks  were    so 

^  removed,  the  Plaintiff  has  not  used  any  of  the  water,  nor 

'  has  the  same  messuage  been  supplied  therewith,  but  the 

Defendants  were  always  ready  and  willing  to  supply  the 

'  Plaintiff  with  same.     The  Plaintiff  having  refused  to  pay 

water  rates  for  a  period  subsequent  to  June,  1864,  the 

Defendants  levied  the  same  by  distress  of  the  Plaintiff's 

goods  in  the   said  messuage.      The  Plaintiff  was  the 

occupier  of  the  said  messuage  when  the  distress  was 

made. 
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"  If  the  Court  shall  be  of  opinion  in  the  negative  of  the 
**  question  hereimder  submitted,  judgment  shall  be  entered 
"  for  the  Plaintiff  by  confession  for  £4t  12*.  6d.  and  costs. 
"  If  the  Court  shall  be  of  opinion  in  the  affirmative  of 
"  Buch  question,  judgment  shall  be  entered  for  the  Defen- 
"  dants  with  costs. 

*'  The  question  for  the  opinion  of  the  Court  is,  whether 
^*  the  said  distress  was  legal" 

Wood,  for  the  Plaintiff. 

Billing  for  the  Defendants. 

Stawsll,  C.  J.,  delivered  the  judgment  of  the  Court : — 

The  5th  section  of  the  Act  empowers  the  promoters  to 
lay  down  main  pipes,  and  then  call  on  the  inhabitants 
generally  to  lay  down  service  pipes ;  and  if  the  inhabitants 
fiial  to  lay  down  the  latter,  then  the  promoters  may  do  it, 
and  charge  each  occupier  with  the  service  of  the  water  so 
supplied  to  his  premises.     I  think  that  the  laying  down  of 
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the  semce-pipes  and  stop-cocks  to  each  occupation  is  equi- 
valent to  an  actual  supply  of  water  to  it.  The  use  of  the 
words  *' premises  so  supplied"  is  corroborative  of  such 
view,  as  shewing  that  it  is  the  premises  that  are  supphed, 
wholly  irrespective  of  the  individual  wants  of  each  owner, 
and  of  whether  he  chooses  to  use  what  is  so  supplied.  No 
doubt  expressions  are  to  be  found  in  the  adopted  English 
Act  which  are  not  applicable  to  the  condition  of  things 
here.  At  the  outset  that  must  be  so,  because  the  English 
Statute  from  which  the  sections  are  borrowed  applied  to 
cases  of  private  promoters  of  undertakings  carried  out  by 
private  companies  who  only  supplied  water  on  requisition 
of  those  consumers  who  desired  to  use  it.  Here  it  is  a 
public  body ;  and  the  object  of  the  Act  seems  to  be  only  to 
regard  the  general  good,  and  disregard  particular  incon- 
veniences as  inconsiderable.  An  enormous  exp^ise  was 
incurred  to  secure  a  benefit  to  the  public  g^ierally,  and 
if  individual  persons  do  not  find  it  convenient  to  avail 
themselves  of  the  benefit,  any  hardship  in  such  case  cannot 
be  avoided. 


Judgment  for  the  Defendant*. 
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DENNIS  V.  VIVIAN. 

JtVTJLE  nisi  for  prohibition  obtained  in  yacation  firom  a  The  Act  No. 
Judge  in  Chambers,  under  the  Act  15  Vic,,  No.  10,  see.  19.  ^i^thi^' 

Court  of  Mines 

Vivian  and  party  laid  a  complaint  before  the  Warden  and  i^^f^  ^^e  re- 
four  assessors,  at  Maldon,  against  Dennis  and  party  for  an  {^earing  of  a 

^  r      J  hearing  or  an 

encroachment  on  the  mining  claim  of  Vivian  and  party,  appeal. 

The  Warden  and  assessors  decided  that  Dennis  and  party  g^^^^Q  ^ 

had  encroached.     Dennis  and  party  appealed  to  the  Court  that  under 

of  Mines  at  Maldon,  and  at  the  hearing  before  the  Judge  32  g^^,  70  ' 

and  six  other  assessors,  a  verdict  was  again  given  for  Vivian  the  Court  of 

and  party.    The  Judge  granted  a  re-hearing  of  the  appeal,  grant  an  in- 

and  at  this  re-hearing  before  the  Judge  and  six  other  asses-  j^^^tion  with- 

°  °  out  there 

Bors,  the  verdict  was  again  for  Vivian  and  party.     The  being  any  guit 

Judge  granted  an  application  for  a  second  re-hearing  of  the  P^°   °^* 

appeal,  and  fixed  a  day.     Vivian  and  party,  contending  that      A  rule  for 

the  Judge  of  the  Court  of  Mines  has  only  power  under  the  ^y  *be  ob- 

"  Gold-fields^  Act"  to  grant  one  re-hearing  of  a  hearing  or  tained  under 

of  an  appeal,  obtained  this  rule  nisi  to  prohibit  him  from    rtV?.,  No.  10, 

going  on  to  the  second  re-hearing  (third  hearing)  of  the  ^  ^^'  ^™ 

appeal.  ing  common 

law  business  in 
Chambers  in 
J!  W,  Stephen,  Wood,  and  Sehn  for  Dennis  and  party.  Vacation,  dur- 
•     J.         1  •!-•.•  ing  the  sitting 

against  prohibition.  ^\  judge  in 


J^llows  and  Hohroyd  for  Vivian  and  party,  in  support  of 
the  rule  for  prohibition. 

Before  cause  was  shewn,  a  preliminary  objection  was 
made  that  a  rule  for  prohibition  ought  not  to  be  obtained 
in  yacation  from  a  Judge  in  Chambers,  under  the  statutory 
jurisdiction  at  law,  given  by  15  Vic,,  No.  10,  sec.  19,  when 
a  Court  of  Equity  is  sitting,  because  a  Court  of  Equity  can 
grant  prohibition  as  well  as  a  court  of  law.     The  jurisdic- 


the  equity 
jurisdiction. 
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1864.         ^ojj  ^j^g  Qjjy  given  in  cases  of  emergency,  and  if  a  Court  of 
Dbvkib       Equity  were  sitting  and  able  to  grant  prohibition,  no  emer- 
yivjAK        S^^^J  e^sted  such  as  to  give  jurisdiction  to  a  single  Judge 
in  Chambers. 

To  this  it  was  answered,  that  the  jurisdiction  arose  where- 
ever  the  Judge  in  Chambers  in  yacation  was  of  opinion 
that  the  '*  special  circumstances"  of  the  case  required  him 
to  exercise  such  jurisdiction. 

The  authorities  cited  were — Lloyd  on  ProhibiHofij  citing 
Anon,  (t),  and  Wearing  v.  Smith  (t?)  ;  6  and  6  Fk?.,  cap. 
cxxii.,  sec.  42. 

Stawell,  C.  J. — ^Though  we  use  the  expression  "the 
"urgency  clause"  or  "the  emergency  clause,"  yet  the 
Act  does  not  justify  the  use  of  those  expressions,  but 
seems  rather  to  leave  it  to  the  discretion  of  the  Judge. 
He  has  jurisdiction  if  he  thinks  fit,  under  the  special 
circumstances  of  the  case,  to  exercise  it.  The  mere  fisbct  of 
another  tribunal  being  possessed  of  the  jurisdiction  does 
not  oust  that  given  by  the  statute  to  a  Judge  ip  Chambeit 
in  vacation. 


The  rule  for  prohibition  had  been  obtained  on  the  grounds 
(1)  that  the  Judge  of  the  Court  of  Mines  had  no  power 
under  the  "  Oold-^elds*  Acf*  to  grant  more  than  one  re- 
hearing of  a  hearing  or  an  appeal ;  (2)  that  he  had,  pend- 
ing the  second  re-hearing,  granted  an  injunction  to  restrain 
encroachment,  without  the  institution  of  any  suit  in  the 
Court  of  Mines  for  an  injunction. 

Against  prohibition,   it   was   contended   (1)   that  anj 
number  of  re-hearings  of  a  hearing  or  appeal  might  be 
(0  1  P.  Wmf.,  476,  (e)  10  Jnr.,  924. 
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granted  by  the  Judge  of  the  Court  of  Mines,  just  as  any  ^^^^ 
number  of  new  trials  of  an  action  at  law,  or  re-hearings  of 
a  suit  in  equity,  can  be  granted  in  this  Court ;  (2)  that 
there  was  no  evidence  that  an  injunction  had  been  granted 
without  suit ;  (3)  that  an  injunction  might  be  granted  on 
an  appeal  as  ancilLiry  to  such  appeal,  and  ^thout  original 
Boit ;  (4)  that  an  injunction  might  in  this  jurisdiction  be 
granted  without  suit  or  appeal 

Beference  was  made  to  the  sections  of  the  *'  Chld-fieldt^ 
Act"  giving  appeal  firom  the  Warden  to  the  Court  of  Mines, 
and  giving  the  Judge  of  the  Court  of  Mines  power  to  grant 
"  a  re-hearing"  of  hearings,  appeals,  <fcc. ;  to  the  case  of  the 
Great  Northern  Bailwa^  v,  Mossap  (to)  ;  to  the  Act  for  the 
interpretation  of  Acts ;  and  to  the  English  "  Cotmty  Court 
Aet"  9  and  10  Vic.y  c.  95,  sec.  89,  giving  power  to  the 
Judge  of  the  County  Court  to  grant  "  a  new  trial." 

Stawzll,  C.  J.,  delivered  the  judgment  of  the  Court : — 

This  rule  has  been  obtained  on  two  grounds — ^the  first 
that  the  TOth  section  of  the  "  Gold-fields'  Act''  gives  the 
Judge  of  the  Court  of  Mines  power  to  grant  only  one  re- 
hearing of  a  hearing  or  an  appeal ;  and  the  second,  that 
an  injunction  was  granted  without  there  being  any  suit 
pending. 

As  to  the  first  ground,  it  is  all-important  to  consider  that 
the  Court  of  Mines  is  a  court  dependent  solely  on  the  statute 
for  its  jurisdiction.  Now,  courts  are  not  entitled  to  grant 
new  trials  unless  expressly  authorised  so  to  do  by  the 
statute  giving  them  jurisdiction.  In  this  respect,  there- 
fore, so  &r  as  the  power  is  conferred,  we  are  confined  to  the 
words  of  the  Act,  and  those  words  certainly  do  authorise 
only  one  re-hearing  of  the  hearing  or  appeal.  Looking  at 
these  words,  we  do  not  think  that  they  can  be  reasonably 
(w)  17C.  B.,  130. 
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extended  to  give  a  power  to  grant  a  re-hearing  firom  time  to 
time,  as  often  as  the  Court  of  Mines  shall  think  fit ;  uid 
the  extension  must  be  made  as  far  as  that,  if  at  all  beyond 
one  re-hearing.  As  fieir  as  the  policy  of  the  Legislatuie  in 
this  Act  can  be  supposed,  too,  I  think  that  it  would  hare 
been  most  unwise  to  give  to  these  courts  of  summarj  and 
economical  jurisdiction  a  power  to  grant  unceasmg  re- 
hearings  and  appeals.  To  say  that  in  this  case  the  finding 
of  the  assessors  was  contrary  to  the  direction  of  the  Judge, 
and  perverse,  does  not  affect  the  general  question ;  in  aU 
cases  of  provisions  of  a  general  nature  intended  to  work  a 
general  good,  there  may  be  expected  to  arise  some  instances 
of  particular  hardship.  We  think  that  the  interpretation 
enactment  does  not  affect  the  case— -it  is  not  a  question 
whether  singular  expressions  here  include  several  instances, 
but  whether  *'  a  re-hearing"  means  "  a  re-hearing"  as  often 
as  you  please. 


As  to  the  other  point,  it  is  not  essential,  to  our  judg- 
ment, to  decide  it;  but  I  confess  it  seems  to  me  that  the 
suit  existing  in  the  Warden's  Court,  and  transferred  to  the 
Appellate  Court  would  support  the  issue  of  an  injunc- 
tion under  this  section.  To  grant  an  appeal  without 
granting  a  power  of  restraining  encroachment  pending  the 
appeal  would  generally  amount  to  a  denial  of  justice. 
Moreover,  I  confess  I  do  not  see  what  suit  could  be  in- 
stituted for  the  purpose  of  issuing  the  injunction  in  it. 
Without  actually  deciding  this  point  the  strong  bias  of 
my  own  mind  is  in  support  of  the  injunction. 

The  order  nisi  for  prohibition  will  be  absolute.  No  costs 
at  this  stage.  I  think  the  injunction  is  now  gone,  as  it 
was  granted  pending  the  re-hearing,  and  the  re-hearing  can 
never  take  place. 


Bule  absolute  without  costs  at  this  stage. 
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'EMTJEBEE  by  each  Plaintiff  to  similar  pleas  in  each  An  action  was 
action.  brought  in  the 

Supreme 
Court  of  Vic- 

The  declaration  was  for  money  due  upon  calls  upon  the  ^^  ^  share- 
Defendant  as  a  shareholder  in  the  Company.  holder  of  a 

company  at 
Newcastle,  in 

The  substantial  part  of  the  plea  demurred  to  was  as  fol-  ^J  ^^^ 

lows : — "  And  that  all  calls  made  by  the  Plaintiffs  are  made  deed  of  settle- 

**  and  payable  under  and  in  pursuance  of  the  provisions  of  ^'J*^^ 

'*  the  said  deed  of  settlement,  and  not  otherwise ;  and  that  should  be 

"  by  the  said  deed  it  is  provided  that  the  board  of  directors  ^^^i  times 

"  shall  call  for  the  payment  of  the  sums  of  money  upon  the  *^d  places  as 

,    , ,   ,  .  ,  1  1^   j^.  the  said 

"  shares  held  by  persons  m  such  company,  at  such  tmies  directors  may 

"  and  places  as  the  said  directors  may  determine,  by  one  or  determine,  by 

*^  ^  •'  '    -^  one  or  more 

"  more  public  advertisement  or  advertisements,  in  one  or  advertise- 

"  more  of  the  daily  newspapers  published  at  Sydney  and  at  ^^l^g^ents 

"  Melbourne  respectively,  and  in  one  or  more  of  the  daily,  in  one  or  more 

"  semi-weekly,  or  weekly  newspapers  published  at  New-  newspapen 

"  castle,  or  by  circular  letters,  as  in  the  said  deed  provided,  published  at 

Sydney  and  at 
"  And  the  Defendant  says  that  payment  of  such  money  as  Melbourne 

"  aforesaid  was  not  called  for  by  circular  letters,  and  that  ^^^^^" 

"  the  board  of  directors  of  the  said  company  called  for  pay-  were  made  by 

"  ment  of  a  sum  of  money  upon  the  shares  held  by  persons  ^^^^  in\he*" 

'^  in  such  company,  such  call  being  the  said  call  in  the  said  Sgd^su  Morn- 

'^  first  count  mentioned,  by  public  advertisements  published  and  the  Mel- 

"  in  the  newspapers ;  and  that  an  advertisement  of  the  said  *©#«•«  Argtu^ 
^  ^  and  the  adver- 

tisements in 
those  papers  fixed  one  day  for  payment  of  the  calls  at  Sydney,  and  another  for  payment 
of  the  (sdls  at  Melbourne.    On  demurrer  to  a  plea  setting  up  as  a  defence  that  "  no 
time"   was  fixed,  because  two  different  times  had  been  fixed;    and   that  different 
times  could  not  be  fixed  for  Sydney  and  Melbourne, 

Held,  that  the  advertisements  had  been  g^ven  in  compliance  with  the  deed;  and 
judgment  g^ven  for  Plaintiff. 
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^  call  was  published  in  the  Sydney  Morning  Herald,  a  news- 
'  paper  published  at  Sjdnej,  and  in  no  other  newspaper 
^  published  at  Sydney ;  and  an  advertisement  of  the  said 
'  call  was  published  in  The  Argus,  a  newspaper  published 
'  at  Melbourne,  and  in  no  other  newspaper  published  al 
'  Melbourne ;  and  that  the  time  for  the  payment  of  the 
'  said  call  named  in  and  determined  by  the  said  advertise- 
'  ment  in  the  said  newspaper  called  the  Sydney  Mormng 
'  Serald  was  different  fipom  the  time  for  the  payment  of 
'  the  said  call  named  in  and  determined  by  the  said  adver- 
'  tisement  in  the  said  newspaper  called  The  Argus;  and 
'  that,  save  by  the  advertisements  in  the  said  Argus  and 
'  Serald  newspapers,  and  by  an  advertisement  in  a  news- 
'  paper  published  at  Newcastle,  no  call  upon  the  said 
'  shares,  or  any  of  them,  of  which  the  Defendant  was  the 
'  holder,  as  in  the  said  first  count  mentioned,  was  at  any 
'  time  made  by  the  said  company." 


Demurrer : — "  For  that  the  fact  that  the  time  for  pay- 
*'  ment  of  the  calls  named  and  determined  in  the  two  news- 
'^  papers  was  different,  was  no  sufficient  reason  why  the 
*'  Defendant  should  not  pay." 

Defendant's  points : — *'  (1)  That  no  time  is  by  the  deed 
"  fixed  for  the  payment  of  the  caUs,  except  the  time  named 
"  in  the  advertisements  in  the  Sydney,  Melbourne  and 
"  Newcastle  papers ;  and  that,  as  different  times  were 
"  named  in  the  Sydney  and  Melbourne  newspapers,  no 
"time  at  all  has  been  fixed.  (2)  That  the  directors 
«  cannot  fix  one  time  for  payment  of  the  calls  in  Sydney, 
'*  and  another  in  Melbourne ;  and  that  all  shareholders 
"  must  be  treated  alike,  and  must  all  be  liable  to  pay  at 
''  the  same  time. 


Fellows  for  each  demurrer. 
Wood  for  Kodgsoris  plea. 


CASES  AT  LAW. 


207 


HarrU  for  BrayBhofiio^s  plea. 

The  authorities  referred  to  were — The  London  and  Brigh- 
ton Railway  Coy,  v,  Fairclough  (x)^  Newry  and  EnnisJcillen 
Railway  Coy,  v.  JSdmundt  (y),  Sa  parte  TooJee  (z),  Am^ 
heryate  Railway  Coy.  v,  Coulthard  (a),  Great  North  of 
Rnyland  Railway  Coy,  v.  Biddulph  (b)  ;  and  8  and  9  F?c., 
cap.  16,  sec.  21. 

The  CovBT  held  that  the  advertisements  given  had  been 
in  compliance  with  the  deed,  as  the  advertisements  were  to 
be  in  one  or  more  newspapers,  and  were  to  name  such  times 
and  places — the  plural  number  being  used  as  to  both  the 
times  and  the  places — ^for  payment  of  the  calls  as  the 
directors  should  determine  upon. 

Judgment  for  the  FloMhtiJjf*, 


1864. 
MiLBOirBirB 

AJSTD 

NbWCASTIiB 
MlVMI 

colliebt 
Company 

«. 
HoDGSOir. 

Samb 
«. 

BaAYBHAW 


(ar)  2  M.  &  Or.,  674. 

(y)  2  Ex.,  118. 

(«)  18  L.J.,  Q.  B.,  344. 


(a)  6  Ex.,  469. 

(ft)  7  M.  &  W.,  243. 


Is  BB  VEBDON  (Teeasxtbeb  or  Victobia)  akd  BEERT 
(Svb-Tbeasubeb  at  Ballabat),  Ex  pabte  THE 
AliBION  COMPANY. 


Rt 


December  2. 


L/ULE  «m  for  mandamus  ordering  the  Sub-Treasurer  at  A  gold-mining 

Ballarat  to  issue  a  miner's  right  '^  in  the  name  of  the  Albion  gistered  nnder 

"  &old-mining  Company  Eegistered."     The  object  was  to  *^^^,?^i 

test  whether  a  company  registered  under  the  *'  Companies^  1864/'  is  en- 

Act  1864,"  is  a  "person"  within  the  meaning  of  the  Acts  m1ner»^right. 

requiring  that  every  "person"  shall  have  a  miner's  right  whatever  may 

before  he  can  in  a  Court  of  Mines  assert  or  defend  any  ments  of  the  " 

interest  in  a  "  claim."  l*^  »>  to  "'ch 

individual 
miner  in  such  company  holding  aim  penonally  a  miner'a  right  as  heretofore. 
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The  CoUBT  held  tb&t  thougli  some  verbal  inconsistencies 
might  apparently  oppose,  yet  the  whole  legislation  on  the 
subject  could  only  be  reconciled  by  holding  that  a  company 
was  entitled  to  a  miner's  right.  In  so  deciding,  the  Court 
expressly  withheld  any  opinion  on  the  question,  whether  in 
addition  to  the  miner's  right  to  the  *'  company,"  it  was  or 
was  not  necessary  that  each  individual  member  of  the 
company  should  personaUy  hold  a  miner's  right  as  hereto- 
fore. 

Bule  abwlute. 


NATIONAL  BANK  OF  AUSTRALASIA  v. 

BROCK    AND   AirOTHES. 

-TjLSSUMPSIT  on  a  guaranty  policy  in  writing  not  under 
seal,  by  which  the  Mutual  Confidence  Association  assured 
the  National  Bank  against  every  loss  not  exceeding  in  the 
whole  the  sum  of  £1,000,  which,  during  the  guaranty, 
should  be  sustained  by  the  bank,  "  by  reason  or  in  conse- 
"  quence  of  the  culpable  negligence  or  the  want  of  care" 


SepL  5, 12. 
December  8. 

The  M,  a 

Astociation 
issued  to  the 
National 
Bank  of  A, 
a  guaranty 
policy  against 
loss  not  ex- 
ceeding 
£1  flfJO  he 

the  dishonesty   of  JSvelyn  Lockley  in  his  employment  whilst  in  the  service 

of  J^.  L,  whUe  Qf  tj^g  ijank.  The  policy  was  signed  by  James  Brock  and 
m  the  em-  r       j  o  j 

ploy  of  the 

Bank.  The  policy  was  subject  to  the  following,  among  other,  "  terms  and  conditions:" 
— "  Immediately  upon  discovering  or  having  notice  that "  any  act  has  been  committed 
or  de&ult  made  giving  a  right  to  a  claim  under  the  policy,  the  assured  "must 
**  forward  a  written  statement  of  all  the  particulars  thereof,  so  far  as  the  same  shaJl 
*'  have  been  then  ascertained  to  the  board  of  directors  or  the  general  manager,  and  this 
"  policy  shall  become  absolutely  void  both  as  to  the  then  existing  and  fature  claims 
"  and  liabilities  if  for  thirty  days  after  making  such  discovery  or  having  such  notice 
"such  statement  as  aforesaid  shall  be  omitted  to  be  forwarded."  The  policy  was 
signed  by  W.  Q.  and  J.  B,,  as  '*  directors  "  of  the  association,  was  dated  November 
20,  1862,  and  was  granted  under  the  Deed  of  Constitution  of  the  Assodation.  This 
deed  was  dated  July  1,  1862,  but  it  was  not  executed  by  IF.  Q,  until  December  2, 
1862,  and  by  J,  B,  until  January  1,  1863.  The  National  Bank  of  A.  having  suffered 
a  loss  by  the  fraudulent  defalcations  of  E.  L.,  a  **  statement "  of  their  claim  was  sent 
in  to  the  association.  The  loss  was  discovered  May  11,  1863 ;  the  clerk  absconded 
May  12,  leaving  his  defalcations  confessed  generally  but  not  ascertained  in  detail ;  the 
"  statement ''  of  loss  and  claim  was  sent  in  May  29,  when  a  net  loss  of  £747  Ot.  7^. 
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William  Greenlaw,  the  Defendants,  as  "  directors  "  of  the 
association,  and  was  dated  20th  November,  1862. 

The  poKcy  contracted  that  during  its  subsistence — 
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••  The  fondB  for  the  time  being  of  the  said  association  shall  be  subject 
"  and  liable  according  to  the  deed  of  constitution  of  the  said  association   ^^nB  stated 
**  to  reimburse,  satisfy,  and  make  good  unto  the  said  assured  the  fuU   and  claimed; 
*•  amount  of  every  loss  whatsoever,"  Ac  negotiations 

followed, 
further  parti- 
It  contained  a  proviso  making  the  guaranty  subject  to  ^^^^  !^®^ 
the  terms  and  conditions  annexed;   and  also  a  proviso  Decembers; 

as  follows  —  *^^  ^^  ^®" 

as  lOUOWB  .  cember  5,  tiie 

Bank  sent  in 
"  The  ftinds  for  the  time  being  of  the  Sfud  association  shall  alone,   f^^  particu- 

*'  according  to  the  deed  of  constitution  thereof,  be  liable  to  answer  and  lars  of  the 

defalcations, 
making  a  net  loss  of  £765  13«.  7d.,  which  they  claimed.  The  policy  provided  that 
"  the  funds  for  the  time  being  of  the  said  association  shall  alone  according  to  the  Deed 
"  of  Constitution  thereof  be  Uiible  to  answer  and  make  good  any  loss,"  &c.,  "  and  that 
"  no  member  shall  in  any  manner  be  personally  liable  or  subject  to  any  claim  or  demand 
**  by  reason  of  this  policy  beyond  such  funds  (which  include  the  amount  liable  to  be 
'*  called  for  from  him  under  the  said  deed),"  &c.  The  57th  clause  of  the  deed  declared 
that  all  premiums  and  calls  should  be  applied  "  in  payment  of  the  costs  of  preparing 
*'  and  perfecting  these  presents,  and  printing  copies  thereof,  and  in  carrying  on  the 
*'  business  and  paying  the  expenses  of  management  of  the  association,  and  after  retain- 
"  ing  such  a  sum  as  the  boanl  shall  consider  sufficient  to  fulfil  the  engagements  entered 
"  into  on  account  of  the  association,  the  clear  surplus  shall  form  a  reserve  fund  for 
**  answering  such  engagements,"  &c. 

In  an  action  upon  this  policy  to  recover  losses  by  the  fraudulent  defalcations  of  B.  L, 
from  W.  Q.  and  J*.  B.,  who  signed  the  policy  as  "  directors,"  they  pleaded:— (1)  That 
they  were  not  "  members "  of  the  association  at  the  date  of  the  policy ;  (2)  that  a 
statement  of  all  the  particulars  of  loss  was  not  delivered  by  the  Bank  immediately  after 
discovery  or  notice  of  the  loss ;  (3)  that  the  funds  of  the  association  were  not  sufficient 
to  satisfy  the  claim.  The  verdict  was  for  the  Plaintiffs.  On  rule  nisi  to  enter  a 
nonsuit  or  for  a  new  trial, 

Meld-^1.  That  the  deed  dated  Ist  July,  1862,  reciting  that  the  Defendants  were 
parties,  was  evidence  of  their  being  "  members  "  of  the  association  on  that  date,  although 
the  deed  was  not  executed  by  one  of  them  till  December  2,  1862,  and  by  the  other 
till  January  1,  1863. 

2.  That  though  the  first  part  of  the  second  "  condition  "  of  the  policy  prescribed 
delivery  of  the  statement  of  loss  "  immediately,"  yet  to  give  any  effect  to  the  last  part 
of  the  condition  it  was  necessary  to  hold  that  the  word  **  immediately  "  might  embrace 
twenty- nine  days ;  that  the  acts  and  conduct  of  the  parties  must  be  regarded  in  order 
to  ascertain  not  merely  whether  the  statement  was  delivered  "  immediately,"  but  also 
whether  it  was  a  statement  of  "  all  the  particulars  "  of  the  claim,  within  the  meaning 
of  those  words  as  used  in  the  "  terms  and  conditions  **  of  the  policy  ,*  and  that  there 
was  evidence  on  behalf  of  the  Plaintiffs  to  go  to  the  juiy  on  the  issue  whether  the 
statement  was  made  "  immediately  "  and  contained  **  all  the  particulars." 

8.  That  the  "  flinds  for  the  time  being  "  of  the  association  out  of  which  the  Plaintiffs 
might  recover  did  not  mean  "the  balance  of  funds  after  deducting  all  existing 
"  liabilities,"  and  that  therefore  evidence  of  those  liabilities  was  properly  rejected. 
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"  make  good  any  Iom  daim  or  demand  whateoever  uider  or  by  virtue 
"  of  this  policy.  And  no  member  of  the  aaaociation  shall  in  any  way 
"  be  personally  liable  or  subject  to  any  claim  or  demand  by  reason  of 
"  this  policy  beyond  sncb  ftmds  (which  include  the  amount  liable  to  be 
«  called  for  from  him  under  the  said  deed),  it  being  one  of  the  ori^Ml 
"  and  ftmdamental  principles  of  the  said  association  that  the  liability 
"  of  the  individual  members  shall  be  limited  and  restricted  to  the 
"  amount  of  such  funds." 


The  second  of  the  "  terms  and  conditions/ 
by  the  policy,  was  as  follows : — 


referred  to 


"  Immediately  upon  discovering  or  having  notice  that  any  act  has 
'  been  committed  or  any  default  made  by  or  on  the  part  of  tlie  employ^ 
'  which  would  give  the  right  to  make  a  claim  under  this  poUcy  the 
'  assured  must  forward  a  written  notice  of  all  the  particulars  thereof 
'  so  far  as  the  same  shall  have  been  then  ascertuned  to  the  board  of 
'  directors  or  the  general  manager  and  this  policy  shall  become  ahso- 
'  lutely  void  both  as  regards  the  then  existing  and  future  claims  and 
'  liabilities  if  for  thirty  days  after  making  such  discovery  or  having 
'such  notice  such  statement  as  aforesaid  shall  be  omitted  to  be 
'  forwarded." 


The  deed  of  association  under  which  the  Mutual  Con- 
fidence Association  was  constituted  commenced  thus : — 

"  This  deed  made  the  1st  day  of  July,  a.d.  1862,  Betwebf  the 
"  several  persons  whose  names  are  subscribed  and  seals  affixed  to  these 
«  presents  (except  W,  C.  JT.,  D.  K,,  and  J,  M.),  of  the  first  part,  and 
"  the  said  W.  C.  JI.,  Z>.  JT.,  and  J,  Jf.  (trustees,  Ac.),  of  the  second 
"  part.  Whebeab  the  several  persons,  parties  hereto  of  the  first  part, 
"  have  agreed  to  form  themselves  into  an  association  by  the  name  and 
*•  for  the  business  and  objects  hereinafter  mentioned,  and  have  agreed 
'*  to  execute  these  presents  as  the  deed  of  constitution  of  the  said 
"  association." 


The  first  clause  was  as  follows : — 


"  That  the  several  persons,  parties  hereto  of  the  first  part,  will  be 
"  associated  together  under  the  title  of  the  Mutual  Confidence  Assoda- 
"  tion,  for  the  business  and  objects  hereinafter  mentioned  subject  to 
"  the  covenants  and  provisoes  herein  contained  from  the  date  hereof 
"  until  the  said  association  shall  be  dissolved  and  the  afiairs  thereof 
"  wound  up." 


CASES  AT  LAW. 

The  eighth  clause  of  the  deed  bearing  on  the  terms  of 
the  guaranty  policies  to  be  issued  was  as  follows : — 

"  Every  policy  of  guaranty  issued  and  every  written  contract 
"  entered  into  by  or  on  behalf  of  the  association  shall  contain  a  clause 
"  in  such  form  as  shall  be  approved  of  by  the  Board  that  the  funds  of 
"  the  association  (which  funds  shall  include  the  amounts  liable  to  be 
"  called  for  from  the  respective  members  during  the  current  year) 
"  shall  alone  be  answerable  for  payment  of  the  amount  guaranteed  or 
**  contracted  to  be  paid  or  for  payment  of  or  making  good  any  loss, 
"  claim,  or  demand  whatsoever,  the  intent  of  the  parties  hereto  being 
••  that  the  respective  members  of  the  association  may  have  their  liability 
"  limited  and  restricted  to  the  amount  of  such  funds  inclusive  of  such 
**  calls  as  aforesaid." 


211 


1864. 

National 
Bank  op 

AUSTBALASIA 

V, 

BSOCK. 


Clause  19  declared  that  the  chairman  of  the  board  of 
directors  should  when  present  preside  at  meetings,  and 
that  on  all  questions  where  the  votes  of  the  members  were 
equally  divided  the  chairman  should  have  a  casting  vote  in 
addition  to  his  individual  vote  as  a  member. 

The  23rd  clause  began  as  follows : — 

*'  The  several  persons  following  (that  is  to  say),  WiUia/m  OreenlaWf 
"  3.  W,,  James  Brock,  M,  C.  McH.,  S.  S.,  S.  M.  F.,  and  B.  D.  (all  of 
"  whom  are  parties  hereto),  shall  be  the  first  and  present  directors ; 
"  and  the  said  William  Oreenlato  shall  be  chairman  of  such  directors." 


The  57th  clause  as  to  the  application  of  the  funds  and 
reserve,  fund  was  as  follows : — 

"  All  premiums  received  on  account  of  the  association  and  the 
"  money  received  on  account  of  any  call  which  shall  be  made  shall  be 
"  applied  in  payment  of  the  costs  of  preparing  and  perfecting  these 
*'  presents  and  printing  copies  thereof  and  in  carrying  on  the  business 
"  and  paying  the  expenses  of  management  of  the  association,  and  after 
"  retaining  such  a  sum  as  the  board  shall  consider  sufficient  to  fulfil 
'*  the  engagements  entered  into  on  account  of  the  association,  the  clear 
"  surplus  sbaU  from  time  to  time  be  invested  in  the  names  of  the 
"  trustees  (when  any  names  are  requisite)  in  the  purchase  of  Gk)vem- 
"  ment  securities  of  the  colony  of  Victoria,  and  none  others,  and  the 
**  dividends  and  income  arising  from  such  securities  shall  be  accumu- 
**  lated  at  compound  interest  and  be  invested  in  like  manner  until  the 
"  reserve  fund  shall  at  the  option  of  the  board  amount  either  to  a  sum 
"  equal  to  £2  per  cent,  on  the  total  amount  guaranteed  by  the  asso- 

W.W.&a'B.  vol.  I. LAW.  R 
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"  dation  for  the  carrent  year,  or  to  the  nun  of  £20,000;  and  when- 
"  soever  the  reserve  fond  shall  from  loraes  incurred,  amount  gfoaranteed, 
'*  or  any  other  canse,  he  redaced  helow  the  required  amount,  such  fund 
"  shall  so  soon  as  circumstances  will  allow  he  hrought  up  to  sach 
"  amount  and  so  on  from  time  to  time.  Provided  always  that  it  shall 
"  he  lawful  for  the  hoard  to  make  any  such  call  as  ajforesaid  either  in 
**  exoneration  or  in  aid  of  the  reserve  fhnd." 

Other  provisions  of  the  deed  also  contemplated  member- 
ship  as  essential  to  eligibility  for  a  directorship.  The  deed 
of  association  was  executed  bj  Oreenlaw  on  the  2nd  Decem- 
ber, 1862,  and  by  Brock  on  the  Ist  January,  1863. 

The  declaration  set  forth  the  material  parte  of  the 
policy  and  its  terms  and  conditions.  It  then  continued 
as  follows: — 


"  And  the  Plaintiffs  aver  that  they  employed  the  maA  Svefyn  LoekUg 
'  in  the  capacity  and  at  the  place  aforesaid  from  the  time  of  the  making 
'  of  the  said  policy  until  the  loss  hereinafter  mentioned ;  and  that 
'  after  the  making  of  the  said  policy,  and  during  the  continnance  of 
'*  the  liahility  of  the  said  association  imder  the  said  guarantee,  a  loss 
'not  exceeding  £1,000  was  sustained  by  the  Plaintiffs  hy  reason  and  in 
'  consequence  of  the  want  of  honesty,  integrity,  and  fidelity  of  the 
'  said  Evelyn  Lockley,  and  all  things  have  happened  and  all  times 
'  have  elapsed  necessary  to  entitle  the  Plaintifi  to  oonunenoe  and 

*  maintain  this  action,  and  nothing  has  happen^  or  heen  done  to 
'  prevent  their  maintaining  the  same.  And  although  from  the  time  of 
'  the  said  loss  until  the  commencement  of  tins  suit  the  funds  of  the 
'  said  association,  according  to  the  said  deed,  were  sufficient  to  rdm- 
'  hurse,  satisfy,  and  make  good  to  the  Plaintiff  the  full  amount  of  the 
'  said  loss.    Tet  the  Defendants  have  hroken  their  said  agreement  in 

*  this  that  the  said  loss  has  not  heen  reimhuraed,  satisfied,  or  made 
'  good  to  the  Plaintiffs." 


The  Defendants  pleaded  among  other  pL 


'*  1.  They  were  not  memhers  of  the  association  in  manner  uid  fbnn, 
"  &c  2.  The  agreement  or  p<^cy  was  not  made  or  signed  by  them  in 
"  manner  and  form,  &c,  4.  The  Plainti£b  immediately  upon  discover 
"  ing  or  after  having  notice  that  an  act  had  heen  committed  by  the 
"  employ^  which  gave  the  right  to  ntake  a  claim  under  the  policy,  did 
"  not  forward  a  written  statement  of  all  the  particulars  thereof  so  hr 
"  as  the  same  waa  then  ascertained  to  the  hoard  or  general  mansgcr, 
"  and  for  thirty  days  and  upwards  after  making  such  discovery  or 
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'  having  such  notice,  such  statement  as  aforesaid  was  omitted  to  be  so  1864. 

'  forwarded.     6.  The   funds  for  the  time  being  of  the  association  J^"^^^''^*^ 

X^  ATI  ON  ATt 

'  according  to  the  deed  of  constitution  were  not  as  alleged  sufficient  to  3ank  of 

'  reimburse,  satisfy,  and  make  good  to  the  Pliuntiffs  the  ftdl  amount  of  Afstbalasia 

'  the  loss  in  the  declaration  alleged  or  any  part  thereof."  «. 


BsocK. 


At  the  trial,  16th  August,  1864i,  the  evidence  as  to  the 
delivery  of  the  "  statement "  of  losses  required  by  the  2nd 
"condition"  of  the  policy  was  that  the  defalcation  of 
the  clerk  was  first  discovered  and  confessed  by  him  in 
general  terms  on  the  11th  May,  1863;  that  the  derk 
absconded  on  the  12th  May,  leaving  the  nature  of  the  loss 
uncertain ;  that  on  the  29th  May  the  bank  sent  in  a  state- 
ment of  the  net  loss  as  £747  Os.  7d.y  without  any  details, 
and  a  claim  for  that  amount.  That  negotiations  then 
followed,  which  ended  in  a  request  by  Defendants  on  the 
3rd  December,  1863,  for  further  particulars  respecting  the 
defalcations,  and  in  an  answering  letter  by  Plaintiffs  dated 
5th  December,  1863,  furnishing  full  details  of  the  defalca- 
fions,  and  making  an  amended  claim  of  £765  13«.  7d,  as 
the  net  loss.  The  verdict  was  for  the  Plaintiffs — damages 
£747  0*.  7d. 

[Evidence  offered  by  the  Defendants  of  the  liabilities  of, 
and  the  expenses  of  managing,  their  institution  was 
rejected  by  the  Judge. 


A  rule  niti  was  obtained  in  Michaelmas  term  to  enter  a    September  5. 
nonsuit,  or  for  a  new  trial  on  grounds  which  appear  from 
the  judgment  below. 

Jiichie,  Q.C.,  Wood,  and  Ihllows  shewed  cause.  September  12. 

Ireland,  Q.C.,  and  Harrii  supported  the  rule. 

Cur.  adv.  wit, 
R  2 
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1864.  Stawell,  C.  J.,  delivered  the  judgment  of  the  Court  ai 

National  follows : — 
Bane  op 
au8trai.a8ia 

fl.  In  this  case  a  rule  nisi  had  been  obtained  for  a  nonsuit, 

*       and  also  for  a  new  trial,  the  ground  for  a  nonsuit  being 

Deeemher  8.  that  proof  had  not  been  given  of  delivery  of  a  notice,  in 
compliance  with  the  second  condition  endorsed  on  the 
policy.  The  statement  given,  it  was  alleged,  did  not  con 
tain  full  particulars  of  the  claim,  and  had  not  been  delivered 
within  the  time  required  by  the  second  condition.  The 
first  part  of  that  condition  prescribes  delivery  of  the  state- 
ment "  immediately  upon  discovery,"  &c.,  but  to  give  any 
force  to  the  latter  part,  it  is  necessary  to  hold  that  the 
word  "  immediately  "  may  embrace  a  period  of  twenty-nine 
days.  The  time  required  may  be  much  less,  but  that 
number  of  days  is  the  maximum,  and  circumstances  may 
fully  justify  the  claimants  postponing  the  delivery  of  any 
statement  for  the  whole  of  that  period.  "What  circum- 
stances would  amount  to  a  justification  for  the  postpone- 
ment need  not  be  defined.  The  acts  and  conduct  of  the 
parties  must  be  regarded,  in  order  to  ascertain  not  merely 
whether  the  statement  was  delivered  "  immediately,"  accord- 
ing to  the  meaning  of  that  word  as  it  is  used  in  the  condi- 
tion ;  but  also  whether  the  statement  afforded  full  particu- 
lars of  the  claim.  If  after  the  statement  had  been  received 
the  Defendants  make  offers  for  compromise,  endeavour  to 
settle  the  claim,  recognise  the  particulars  delivered,  Ac., 
these  acts  amount  to  some  evidence  that  the  Defendants 
were  satisfied  with  the  fulness  of  the  particulars  delivered 
and  the  promptness  of  their  delivery.  A  promise  to  pay  a 
bill  of  exchange  is  evidence  from  which  a  jury  may  infer 
that,  in  the  opinion  of  the  person  making  such  a  promise, 
the  notice  of  dishonor  was  sufficient  in  form  and  delivered 
within  due  time.  The  offer  of  compromise  and  promise  to 
pay  admit  a  liability,  and  are  inconsistent  with  the  suppo- 
sition that  the  person  offering  the  one  and  making  the 
other  could  justly  claim  exemption  from  liability,  because 


Bank  ot 

aubtbalabia 
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conditionB  precedent  essential  to  that  liability  had  not         ^®^ 

been    performed.      Such  acts,   therefore,   afford   evidence      National 

that  Defendants  in  actions  like  the  present  are  satisfied 

with  the  sufficiency  of  the  performance,  such  as  it  may 

have  been.       We  think  that  in    this   view    there    was  ^'^' 

evidence  to  go  to  a  jury  in  support  of  the  issue  raised 

by    the  fourth  plea.      The   case   was   so  sent  to  them, 

and  the  verdict  found  ought  not  on  this  objection  to  be 

disturbed. 

The  insufficiency  of  proof  that  the  Defendants  were 
members  of  the  association  forms  the  first  ground  for  a 
new  trial.  The  Defendants  signed  as,  and  in  the  capacity 
of,  "  directors,"  a  policy  purporting  to  be  made  by  the  asso- 
ciation. Their  so  signing  does  not  render  them  personally 
liable.  But  it  does  not  therefore  follow  that  their  having 
acted  as  "  directors  "  by  signing  the  policy  does  not  in  this 
case  afford  some  evidence  of  their  being  also  **  members.*' 
They  and  others  are  specially  named  in  the  23rd  clause  of 
the  deed  of  constitution  as  the  first  and  present  directors ; 
all  of  them,  it  is  there  stated,  being  parties  to  the  deed. 
The  26th  clause  evidently  contemplates  membership  as 
essential  to  eligibility  for  a  directorship.  Other  clauses  of 
the  deed  require  policies  to  be  signed  by  three  directors, 
and  countersigned  by  the  general  manager.  Persons 
acting  as  directors  of  such  an  association  are  not  to  be 
presumed  ignorant  of  the  purpose  for  which  they  were 
appointed,  and  of  the  qualification  necessary  for  such 
appointment.  Their  so  acting  might  be  considered  evi- 
dence of  their  holding  themselves  out  to  the  public  as  duly 
qualified  directors,  and  consequently  of  their  being  mem- 
bers. But  the  acts  of  the  Defendants,  not  in  initiating  the 
association,  but  after  it  had  been  formed,  by  being  present 
at  meetings  of  members,  deciding  on  the  issuing  of  policies, 
and  participating  in  acts  which  could  properly  be  performed 
only  by  members,  all  afford  evidence  of  membership  where 
the  rights  of  third  persons  are  concerned. 
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^^^^^^^  Added  to  this,  the  execution  by  the  Defendants  of  the 

National      instrument  of  association,  wliicli  was  dated  previouslj  to  tbe 
AirsTOAXAsiA    P^^^J'  *^^  contained  a  recital  that  the  parties  signing  it  had 
«.  agreed  to  form  a  partnership,  is  eyidence  of  an  admission 

that  the  fact  recited  was  true.  The  Defendants,  however, 
urge  that  the  recital  must  necessarily  refer  to  an  agreement 
made  at  the  time  of  their  having  executed,  not  to  one  made 
at  the  date  of  the  deed.  But  this  argument  does  not,  in 
our  opinion,  suJQiciently  observe  the  distinction  between  the 
effect  of  the  provisions  of  the  deed  and  the  effect  of  an 
admission,  by  a  recital  in  that  deed,  of  the  truth  of  a 
certain  fact.  The  rule  that  a  deed  takes  effect  not  from 
its  date,  but  from  its  execution,  is  not  questioned.  The 
operation  of  the  provisions  of  this  instrument  is  not  in 
dispute.  The  sound  construction  of  the  recital  forms,  as 
it  appears  to  us,  the  sole  point  in  controversy,  and  that 
construction  should  be  determined  without  reference  to  the 
effect  of  the  admission  made  by  the  recital.  The  constmc- 
tion  of  the  one,  and  the  effect  of  the  other,  are  distinct  and 
independent  questions.  It  may  be  that  in  this  action  the 
admission,  as  regards  third  parties,  may  be  of  as  much 
importance  as  the  deed  itself;  but  that  effect  cannot  alter 
the  proper  rules  either  of  construction  or  of  evidence.  A 
recital  in  a  deed  is  an  admission  against  the  party  execut- 
ing of  the  truth  of  the  &cta  recited.  What  in  this  case  is 
the  fact  recited  ?  It  is  that  the  parties  of  the  first  part 
signing  have  agreed  to  form  an  association.  According  to 
the  construction  contended  for  by  the  Defendants,  this 
recital  is  to  mean  that,  as  each  person  signed  the  deed,  an 
agreement  was  made  by  that  person  and  the  others  who 
had  then  signed — and  by  them  only — ^that,  in  fieu^t,  on  every 
fresh  occasion  a  fresh  agreement  was  made.  If  so,  the 
recital  is  unmeaning ;  it  refers  to  an  impossibility — ^namely, 
that,  on  the  first  person  signing,  he  had  made  an  agreement 
with  himself  to  enter  into  a  partnership;  and  this  agree- 
ment, according  to  such  a  construction,  must  have  been 
subsequently  varied  on  every  execution  by  each  member. 
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In  an  ordinary  partnership  a  new  deed  is  executed  on         ^®^ 
the  formation  of  a  new  partnership  bj  the  introduction  of     National 
a  new  partner ;  but  in  an  association  of  this  kind,  a  new   ^ug'J^JI^j^i^ 
deed  is  not  executed  on  the  addition  of  every  additional  «. 

member,  and  the  introduction  of  such  a  recital  as  the 
present  is  generally  supposed  to  prevent  any  questions 
arising  as  to  the  time  of  the  execution  of  an  instrument 
which  cannot  of  necessity  be  signed  by  all  the  parties  at 
the  same  moment,  and  which  it  is  desirable  should,  as  far 
as  may  be  permitted,  speak  from  its  date.  Whatever  may 
have  be^i  the  object  of  introducing  this  recital,  however, 
we  think  that,  according  to  its  sound  construction,  all  who 
execute  the  instrument  of  association  have  actually  agreed 
to  become  members  at  its  date,  or  by  signing  afford  evi- 
dence of  an  admission  that  they  did  so.  This  recital  conse- 
quently, in  addition  to  the  presumption  arising  from  the 
yariouB  acts  and  conduct  of  th^  Defendants,  is  proof  of 
membership  to  go  to  a  jury. 

As  another  and  distinct  ground  for  a  new  trial,  the 
Defendants  urge  that  they  are  answerable  only  to  the 
amount  of  the  balance  of  the  present  funds  of  the  associa- 
tion, after  deducting  all  the  present  liabilities,  and  that 
evid^ice  of  those  liabilities  was  improperly  rejected  at  the 
trial.  The  policy  declares  that  the  fimds  for  the  time 
being  of  the  association  shall  be  liable  according  to  the 
deed  of  constitution ;  and  a  proviso  is  also  add^d,  repeating 
that  the  funds  for  the  time  being  of  the  association,  accord- 
ing to  the  deed  of  constitution,  shall  be  liable,  &c.  The 
reference  to  the  deed  is,  in  our  opinion,  fully  satisfied  by 
holding  that  the  funds  out  of  which  policies  are  to  be  paid 
shall  be  formed  by  contributions  from  the  members  in 
manner  and  according  to  the  proportions  prescribed  by 
that  deed.  This  proviso  was  inserted  obviously  to  comply 
with  the  8th  clause.  Its  meaning  in  our  opinion  is  that 
the  members  are  answerable  only  for  a  certain  ascertaina- 
ble amoimt,  and  the  word  '^  alone  "  pointedly  distinguishes 
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Bbocz. 


1864.         between  limited  and  unlimited  liability.     The  policy-holder 

National      se^  only  the  policy.     By  reference  to  the  deed  he  may,  it 

AusraALABiA    ^  *"^®'  ^^®'  subject  to  its  provisions,  but  if  it  was  intended 

v.^        to  narrow  stiU  further  the  limited  liability  of  the  members, 

unequivocal  words  should  have  been  used — ^not  a  reference 

in  ambiguous  terms  to  another  and  distinct  instrument, 

made  between  other  and  different  parties.     *^  Funds  for  the 

''  time  being,"  according  to  the  deed,  do  not  in  our  opinion 

(giving  to  the  57th  clause  all  the  force  it  will  fairly  bear) 

mean  the  balance  of  funds  after  deducting  all  existing 

liabilities.     We  think,  therefore,  that  the  evidence  of  those 

liabilities  was  properly  rejected. 

On  all  these  grounds  the  rule  nisi  has  in  our  opinion 
failed ;  but  as  it  appears  that  an  error  has  been  committed 
in  the  calculation  of  damages,  we  think  that  unless  the 
Plaintiff  consents,  within^  fortnight,  to  the  damages  being 
reduced  by  £85  8*.  6^.,  the  rule  should  be  absolute  for  « 
new  trial,  on  payment  of  costs ;  if  he  does  so  consent,  rule 
discharged ;  and  as  the  Plaintiffs  after  service  of  the  rule 
nin  expressed  to  the  Defendants  their  readiness  to  reduce 
the  damages  by  that  amount,  in  discharging  the  rule  we 
grant  costs. 

Bule  aeeardin^ljf- 
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INSOLVENCY,    ECCLESIASTICAL,    AND 
MATEIMONIAL    JURISDICTION. 


In  SB  THOMAS  SMITH)  an  aixkokd  Insolvent. 


Oi 


1864. 
Iksolyzngy. 
F^h.  4, 11. 
^BDER  nisi  for  compulsory  seqi;e8tratioii.     The  alleged  act  An  alleged 
of  insolvency  was  that  Smith  departed  from  the  colony,  or  j^J^^t  ^f 
being  ont  of  the  colony  remained  absent  therefrom,  with  thejorisdic- 

intent  to  defeat  or  delay  his  creditors  (a).  petitioning 

creditor, 
withont 
Mr.  Bunny  now  moved  the  order  absolute.     From  the  affi-   obtaining  an 

davits  it  appeared  that  Smith  was  in  New  Zealand,  and  had  g^^^'  ^ 

probably  gone  there  with  intent  to  defeat  or  delay  his  creditors,  service. 

He  having  been  forty  days  absent  from  his  usual  place  of  resi-  gtunmons 

dence,  the  petitioning  creditor,  without  obtaining  any  order  for  5?^Y'7^  ^g* 

substituted  service,  inserted  a  copy  of  the  summons  in  one  of      Held,  that 

the  Melbourne  papers,  and  this  was  relied  upon  as  sufficient  mentsai«i^^ 

service  (6).  proper  when 

the  debtor 
remuns  in 

No  person  appeared  on  behalf  of  the  alleged  Insolvent.  ^^^^^"^^ 

service;  that 

C«r.  adv.  vuU.  ^^^^T^" 

case  were, 
nnder  the  circumstances,  nugatory ;   and  order  win  enlarged,  with  liberty  to  the  peti- 
tioning creditor  to  apply  for  an  order  to  substitute  service. 

(a)  5  Vic.,  No.  17,  s.  B.  (J)  Vide  6  Fw.,  No.  17,  s.  26, 

and  7  Fio.,  No.  19,  s.  7. 

W.  W.  ft  A'B.  VOL.  I.— I.  E.  ft  M.  B 
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Mr.  Justice  Molesworth  : — 


In  re 
Smith. 

Fehrttary  11. 


A  good  deal  of  difficulty  occurred  in  a  former  case,  that  of 
Mr.  Train,  on  this  point.  The  question  was  raised  at  cham- 
bers, and  argued,  and  ultimately  it  dropped  through  on  account 
of  this  very  difficulty. 


The  question  is  whether  the  Insolvent  Act,  making  certain 
acts  on  the  part  of  a  debtor  acts  of  insolvency,  applies  to 
debtors  who  are  out  of  the  jurisdiction.  The  5th  section 
makes  one  of  the  acts  of  insolvency  a  departing  from  tbe 
colony  with  the  object  of  defeating  creditors.  The  25th  re- 
quires service  of  the  siunmons  to  be  made  in  the  same  way  as 
at  common  law.  That  occasioned  great  difficulty,  because  at 
that  time  there  existed  no  means  at  common  law  of  serving  a 
person  out  of  the  jurisdiction.  So  it  was  argued  that  the 
25th  section  neutralized  this  portion  of  the  5th  section. 

I  had  occasion  also  to  consider  the  point  in  the  case  of 
Emanuel  Fox  (c).  In  that  case  I  came  to  the  conclusion, 
though  with  hesitation,  that  some  means  must  be  found,  not- 
withstanding the  25th  section,  for  giving  effect  to  this  portion 
of  the  5th  section.  So  I  held  that  the  Court  should  devise 
some  means  of  accomplishing  that  object,  by  substituted  ser- 
vice, or  otherwise. 

In  this  case,  the  creditor,  on  finding  himself  unable  to  make 
service,  merely  enlarged  the  order  nisi,  and,  without  obtaining 
any  order  to  substitute  service,  or  leave  to  deal  otherwise  witk 
the  case,  published  his  advertisements  under  the  25  th  section 
of  the  Insolvent  Act.  Now,  I  lately  had  occasion  to  hold  that 
those  advertisements  are  only  proper  when  the  person  to  whom 
they  are  addressed  remains  in  Victoria,  and  is  evading  service 
within  the  jurisdiction.  So  that  the  advertisements  which 
have  been  issued  are,  under  the  circumstances,  nugatory.    The 


(o)  2  W.  &  W.,  I.  E.  &  M.  86. 
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coarse  which  I  shaU  now  take  will  be  to  enlarge  the  order  nisi         1864. 
for  sequestration  to  the  3rd  of  March ;   and  if  the  creditor    Insolvency. 
apply  in  the  meantime  for  an  order  to  substitute  service,  on         Z~^ 
affidavits  stating  who  there  is  in  this  colony  to  represent  the        Smith. 
debtor,  and  protect  his  interests,  and  stating  other  circum- 
stances proper,  I  shall  then  make  an  order  to  substitute  service. 
The  present  application  is  not  sustained. 

Order  nisi  enlarged  accordingly. 


U  THE  MATTBE  OF  THE  PROVIDENT  INSTITUTE  OF 

VICTORIA ;  and 

In  the  matteb  op  THE  ACT  OF  COUNCIL, 

11  VICTORI^E,  No.  19. 

Feh.  4. 6, 11. 

XJY  an  order  dated  the  26th  September,  1862,  the  estate  of  By  an  order 

this  company  was  sequestrated  under  the  provisions  of  the  ??  19^^  ^'' 

11th  Vic,,  No.  19  {d}j  and  Mr.  Courtney  was  appointed  official  made  upon  the 

assignee.     Subsequently  Mr.  LangJunds  was  elected  as  creditors*  official  and 

assignee,  and  such  election  was  confirmed  by  the  Court.  creditors, 

assignees  of  a 
joint-stock 
oompany,  the  Chief  Commissioner  was  directed  to  settle  a  list  of  shareholders  and  adver- 
tize the  same,  with  notice  that  the  shareholders  therein  named  were,  if  they  thought 
fit,  to  come  in  hefore  him  and  dispute  their  liability  in  respect  of  their  shares,  on  a 
peremptonr  day  to  be  fixed  for  that  purpose,  and  that  in  default  of  their  so  coming 
in,  each  shareholder  would  be  held  liable  in  respect  of  such  shares.  The  order  also 
directed  a  copy  of  such  notice  to  be  served  on  each  shareholder. 

Meld,  that  the  meaning  of  the  order  should  be  taken  to  be  that  an  advertisement 
should  be  published  requiring  the  persons  named  in  it  to  appear  at  the  day  fixed,  and 
that  upon  their  respectively  appearing,  they  should  admit  or  deny  the  liability  attri- 
buted to  them,  and  in  the  latter  case  have  it  ascertained ;  but  that  the  advertisement 
threatening  them  with  being  bound  by  the  list,  in  default  of  appearance,  should  be 
regarded  as  a  hrutum  fulmen,  and  that  no  shareholder  could  be  bound  until  service 
upon  him  requiring  him  to  show  cause,  or  his  voluntary  appearance. 

Seldt  also,  that  there  was  no  necessity  to  show  service  upon  all  in  the  list  before  pro- 
oeeding  in  the  inquiry  as  to  any. 

Difficulties  having  arisen  in  the  prosecution  of  the  above  order,  the  Court,  upon  the 
er  parte  application  of  the  petitioners,  varied  and  added  to  the  original  order  in  certain 
respects. 

(4)  r<WelW.&W.,I.E.&M.,163. 

B  2 


SUPREME  COURT :  VICTORIA. 


In  re 

The 

Peotidekt 

Institute  op 

ViOTOKiA 

and 
llFw.,No.l9. 


On  the  17tli  September,  1863,  the  Chief  Comxnisfiioner,  by 
a  memoranduin  in  writing,  under  the  11  Vic,,  No.  19,  sec.  17, 
directed  the  Assignees  to  apply  for  an  order  for  the  final 
winding-up  and  settling  the  affidrs  of  the  company,  and  for 
contribution  from  the  members  towards  the  full  payment  of 
its  debts,  <fec.  In  pursuance  of  such  direction,  the  Asagnees 
presented  a  petition  to  the  Court  under  sec.  17,  and  an  order 
was,  upon  the  26th  October,  1863,  made  upon  such  petition  (^ 


The  Chief   Commissioner,    proceeding  under  this  order, 
caused  a  list  of  shareholders  to  be  made  and  advertised,  and  by 


(*)  The  following  is  a  copy  of  the 
order,  omitting  the  formal  parU : — 
**  This  Coort  doth  order  that  it  be 
**  referred  to  the  Chief  Commis- 
**  sioner  of  Insolvent  Estates  at 
"  Melhonme,  to  enquire  and  state 
"  to  this  Coort  what  snm  of  money 
"  in  the  whole,  and  what  sums  of 
"  money  as  proportionate  parts  of 
"  the  whole,  or  what  sum  or  smns 
"  of  money  from  time  to  time  on 
"  account  will  (having  regard  to 
"  the  deed  of  settlement  and  snp- 
"  plementary  deed  of  settlement  of 
*'  the  said  company,  and  the  calls, 
"  contributions,  debt  or  demands 
"  actually  paid  by  the  several  and 
**  respective  members  thereof,  and 
"  also  having  regard  to  any  pro- 
"  oeedings  in  the  Insolvent  Court) 
"  be  necessary  and  proper  to  be 
*'  raised  by  calls  or  contributions 
f  from  the  respective  members  of 
"  the  said  company,  for  the  pay- 
"  ment  and  satisfkction  of  all  the 
"  debts  and  liabilities  thereof,  and 
"  also  of  all  the  costs  of  winding- 
"  up  and  settling  theaffairs  of  the 
"  said  company.  And  in  order 
"  thereto  the  parties  are  to  pro- 
"  duce  before  the  said  Chief  Com- 
''  missioner  upon  oath,  all  deeds, 
**  books,  papers,  and  writings  in 


«« their  custody  or  power,  relating 
«  to  the  matters  aforesaid,  and  are 
"  to  be  examined  before  the  aiid 
"  Chief  Commissioner  as  the  wid 
"  Chief  ComnuBsioner  shall  direct. 
"  And  the  said  Chief  Comnussiaiiff 
"  is  to  cause  a  list  to  be  made  of 
'<  the  names  of  the  several  penooi 
"  whom  he  shall  find  to  be  share- 
**  holders  of  or  in  the  said  company, 
"  and  of  the  number  of  shares  hdd 
"  by  or  fUMaibed  or  attributed  to 
"  them  respectively.  Andheisto 
"  cause  an  advertisement  to  be 
'*  published  in  the  *  Victoria  Oo- 
**  verumeni  Gazette,'  and  mch 
**  other  public  papers  as  he  duJl 
*'  think  proper,  setting  forth  a  copy 
"  of  the  said  list,  and  giving  notioe 
"that  the  shareholders  therein 
"  named  are,  if  they  think  fit,  to 
"  oome  in  before  him  and  dispote 
*'  their  liability  in  respect  of  ihsst 
"  shares  respectively.  And  the 
**  Biud  Chief  CommiaBioner  is  to  fix 
"  a  peremptory  day  far  that  por- 
"  pose.  And  that  in  default  of 
"  their  coming  in  to  dispute  their 
"  liability  as  aforesaid  by  the  time 
"  so  to  be  limited,  each  of  such 
"  shareholders  will  be  held  liable 
"  in  respect  of  such  shares  respec- 
*'  tively,  and  a  copy  of  such  notioe 
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the  same  advertisement  gave  notice  that  he  had  appointed  the 
3rd  Febrnary,  1864,  for  such  shareholders  to  come  in  and 
dispute  their  liability,  in  respect  of  their  shares  respectively ; 
and  stated  that  in  de&ult  of  their  so  coming  in  by  the  time  so 
limited  each  of  such  shareholders  wonld  be  peremptorily  held 
liable  in  respect  of  such  shares  respectively.  On  the  day 
named,  several  of  the  shareholders  appeared  before  the  Chief 
Commissioner  by  counsel,  and  objected  to  any  proceedings 
being  taken  until  proof  was  given  that  all  the  shareholders  in 
the  advertised  list  had  been  served  with  a  copy  of  the  above- 
mentioned  notice.  The  Commissioner  declined  to  decide 
this  point,  and  at  the  request  of  counsel  for  the  assignees,  cer- 
tified to  the  Court  that  a  difficulty  had  arisen  in  the  prosecu- 
tion of  the  order  (/).     The  Chief  Commissioner  also  made  a 


In  re 

The 

Peovidbkt 

institute  of 

Victoria. 

and 

UFic.,No.l9. 


"  is  also  to  be  eerved  upon  each  of 
**  tbe  said  shareholders.  And  in 
"  case  any  of  them  shall  come  in 
'*  before  the  said  Chief  Commis- 
**  rioner,  to  dispute  their  liability 
"  as  aforesaid,  the  said  Chief  Com- 
«*  missioner  is  to  appoint  a  time  for 
"  the  consideration  thereof,  and  for 
"  SQch  shareholders  respectively  to 
"  show  cause  against  their  names 
"  being  indnded  in  the  sud  list. 
"  And  the  said  Chief  Commissioner 
"  is  to  be  at  liberty  to  enlarge  sach 
"  time  as  he  shall  think  fit  And 
"  he  18  also  to  be  at  liberty,  after 
"  the  expiration  of  the  time  for 
"  shewing  such  cause,  to  make  a 
"  separate  report,  or  separate  re- 
"  ports,  from  time  to  time  as  to  any 
'*  of  the  persons  whom  he  shall  find 
"  to  be  shareholders,  and  of  the 
"  shares  attributable  to  them  re- 
"  spectively,  and  of  the  amount 
"  payable  by  any  of  them ;  and  the 
"  said  Chief  Commissioner  is  also 
"to  be  at  liberty  to  state  any 
''circumstances  relating  to  the 
"matters  aforesud,  specially  as 
"  he  shall  think  fit ;  and  in  case  of 


"  any  difficulty  arising  in  the  pro- 
"  secution  of  this  order,  the  said 
**  Chief  Commissioner  is  to  certify 
"  the  same  to  this  Court,  and 
"  thereupon  such  further  order 
"  shall  be  made  as  the  case  may 
"  require.  And  any  of  the  said 
"  shareholders  are  to  be  at  liberty 
"  to  except  to  the  said  Chief  Com- 
"  missioner's  general  report,  or  to 
"  any  separate  leport  which  he 
"  may  make  in  pursuance  of  this 
"  order,  and  they  and  the  peti- 
'*  tioners  are  to  be  at  liberty  to 
"  apply  to  this  Court,  as  they  may 
"  be  advised,  whereupon  such  fur- 
"  ther  order  shall  be  made  as  shall 
«  be  just." 

(/)  This  certificate  was  as  fol- 
lows : — "  I  certify  to  this  honorable 
«  Court,  in  pursuance  of  the  order 
»  dated  26th  October,  1863,  at  the 
'*  instance  of  the  assignees  of  the 
"  estate  of  the  said  joint  stock 
"  company,  that  on  3rd  February 
"  instant,  being  the  peremptory 
"  day  fixed  by  me  for  the  share- 
"  holders  of  the  said  company  to 
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1864.         similar  certificate  at  the  request  of  the  comisel,  for  the  ahare- 
iNsoLTEircr.    holders  who  appeared  and  took  the  objectiou. 

In  re  

The 

Institute^op       ^r.  J.  W,  Stephen  and  Mr.  Wehh,  for  the  assignees,  now 

VicTOBiA      moved  npon  the  first  certificate  for  such  further  order  as  the 
and 
11  Vie.,  No.  19.  case  might  require. — In  this  case  the  assignees  are  the  petitioners 

Fehrua  4.  ^*^'  *^®  original  order  of  the  26th  October,  1863,  and  have  the 
carriage  of  the  proceedings  under  that  order.  They  hare  ob- 
tained a  certificate  from  the  Chief  Commissioner  of  a  difficulty 
having  arisen,  and  are  now  entitled  to  move  ex  parte  for  such 
order  as  they  think  necessary  to  meet  the  case.  There  are 
many  shareholders  in  the  list  who  are  either  dead,  out  of  the 
jurisdiction,  or  insolvent.  In  such  cases  we  ask  for  an  order 
dispensing  with  service  ;  as  also  in  cases  where  the  assignees 
can  satisfy  the  Chief  Commissioner  that  after  due  diligence 
they  have  been  unable  to  eflfect  service.  The  time  originally 
fixed  by  the  Chief  Commissioner  for  the  shareholders  to  show 
cause,  having,  by  reason  of  the  technical  objection  raised, 
lapsed,  it  will  be  necessary  to  give  the  Commissioner  power  to 
fix  a  time  afresh  for  those  who  have  been  served  to  come  in 
and  show  cause ;  and  also  to  fix  a  future  time  or  times  for 
showing  cause  by  those  who  may  hereafter  be  served. 

Mb.  Justice  Moleswobth. — As  I  understand  a  motion 
founded  upon  the  certificate  granted  to  the  shareholders  is  put 

"come  in  to  dispute  their  liabi-  "such  notice  respectively;  ftbo* 

"  lity,  a  difficulty  arose  in  the  "  upon  its  appearing  that  the  tf- 

"  prosecution  of  the  said  order  by  "  sig^eeshad  not  hitherto  been  able 

**  reason  of  the  questionbeingraised  "  to  effect  service  upon  some  of 

"  whether,  upon  the  showing  cause  "  such  persons,  whether  the  time 

"  by  any  of  the  shareholders,  or  at  "  can  be  enUrged  or  extended  for 

**  any  time  previously,  the  assignees  "  such  persons,  when  eerred,  to 

"are  bound  to  prove  service  of  "  come  in  anddispute  their  liability 

"  the  notice    mentioned   in    the  "  as  shareholders. 
"  said  order  upon  those  who  appear 

"  to  object  to  service,  and  upon  "  W.  B.  Non, 

**  all  the  persons  named  as  share-  "  Chief  Ck>mmis8ioner  of  In- 

"  holden  in  the  list  referred  to  in  "  solvent  EsUtes." 
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in  the  list,  I  will  reserve  expressing  any  opinion  upon  this  ap-         lS64i. 

plication,  or  making  any  order  upon  it,  until  I  haye  the  benefit    Ikboltenct. 

of  any  discussion  which  is  to  take  place  upon  that  motion.  I 

The 

Peovidekt 

Institute  of 

ViCTOBIA 

Mr.  Moore,  Mr,  Holroyd,  B,nd  Mr.  Lowes  were  now  heard  iir»o.,No.l9, 


upon  the  certificate  of  the  Chief  Commissioner,  granted  at  the 
instance  of  the  shareholders. — No  further  proceedings  can  be 
taken  under  the  order  of  the  26  th  October,  until  it  be  shown 
that  all  the  alleged  shareholdern  in  the  list,  advertized  by 
direction  of  the  Chief  Commissioner,  have  been  served.  Several 
of  the  shareholders  now  appearing,  and  who  appeared  before 
the  Commissioner,  have  not  been  served,  and  they  cannot  be 
called  upon  to  show  cause  until  service  upon  them  is  shewn. 
Their  appearance  is  not  a  waiver  of  service,  for  they  may  ap- 
pear to  object  to  s^rice. 

The  assignees  did  not  appear  upon  this  application. 

Cur,  adv,  vuU. 


February  5. 


Mr.  Justice  Molesworth  : —  February  11. 

In  this  case,  on  the  26th  October,  1863,  I  made  an  order, 
copied  from  one  made  by  Lord  Langdale,  as  Master  of  the 
Rolls,  in  In  re  Forth  Marine  Insurance  Company  (g),  after  great 
consideration.  [His  Honor  read  the  order,  vide  ar^tSy  p.  4,  n^] 
The  learned  Commissioner,  proceeding  under  this  order, 
caused  a  list  to  be  prepared  and  advertised  as  directed  by 
it,  fixing  the  3rd  of  February  as  the  peremptory  day  for 
the  shareholders  to  come  in.  It  appears  by  the  Commissioner's 
certificate,  made  at  the  instance  of  the  assignees  that  a  diffi- 
culty arose  in  the  prosecution  of  the  order.     [His  Honor  read 

(S)  9  Beav.,  469 
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,^2^|^f|^      ^e  certificate,  vid^  ante,  p.  5,  n.]     The  Commissioiier  ako 
iKBOLTBircT.    Signed  a  certificate  nearly  the  same  as  the  foregoing,  at  Uie  in- 
jii  ^        stance  of  some  shareholders  who  appeared  to  urge  the  above 
■pJI^         objection  to  his  proceeding. 
Ikbtitutb  of 

'  M^^  Counsel  on  behalf  of  the  assignees  moved,  as  on  the  first 

H  F»c.,No.l9,  certificate,  for  an  order  ex  partey  explaining  or  varying  the  above 
order,  so  as  to  make  it  practically  effective  by  dispensing  with 
the  necessity  of  service  upon  persons  out  of  the  jnrisdictioii, 
insolvent,  or  dead,  also  where  service  is  very  inconvenient; 
also,  by  allowing  the  Commissioner  to  adjoom  the  proceedings 
after  the  peremptory  time  for  showing  cause,  and  to  fix  an 
enlarged  time  fi>r  showing  cause. 

On  the  next  day,  counsel  on  behalf  of  various  perEonsy 
whose  names  appeared  as  shareholders  in  the  advertisement, 
came  to  urge  before  me,  as  they  had  urged  before  the  Commis- 
sioner, that,  under  the  terms  of  the  order,  the  Commissioner 
could  not  proceed  in  the  inquiries  as  to  them  until  service  was 
shown  upon  all  the  shareholders  ;  and  some  of  them  to  nige 
that  they  had  not  been  served  themselves ;  and  I  have  had  the 
benefit  of  their  arguments. 

I  must  confess  that  I  am  a  good  deal  puzzled  in  putting  * 
meaning  upon  my  own  order,  as  I  do  not  see  why  it  should 
direct  an  advertisement  as  a  means  of  summons  to  all  persons 
in  a  list^  and  at  the  same  time  that  they  should  be  senred 
otherwise  with  the  notice.  I  think  the  meaning  of  the  order 
should  be  taken  to  be  that  an  advertisement  should  be  pub- 
lished requiring  the  persons  named  in  it  to  appear  at  the  day 
fixed,  and  that  upon  their  respectively  appearing,  they  should 
admit  or  deny  the  liability  attributed  to  them,  and  in  the 
latter  case  have  it  ascertained ;  but  I  think  the  advertisement 
threatening  them  with  being  bound  by  the  list,  in  de&olt  of 
appearance,  should  be  regarded  as  a  bruium  fvhmen^  and  that 
the  order  does  not  properly  purport  so  to  bind  them.  I  think 
no  shareholder  can  be  bound  until  service  upon  him  requiring 


In  re 
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him  to  show  canse,  or  his  volantary  appearance.  The  adver- 
tisement has  thus  the  effect  of  producing  voluntary  appear- 
ances, and  entitling  the  parties  so  appearing  to  be  heard  as  to 
their  own  liability ;   and,  that  being  established  by  admission  The 

or  adjudication,  as  to  the  liability  of  others.  Imtitute'^ot 

ViOTOBIA 

But  I  do  not  concur  in  the  preliminary  objection  taken  by  n  ^0.^^0.19. 
some  shareholders,  as  to  the  necessity  of  showing  service  upon 
all  in  the  list,  before  proceeding  in  the  inquiry  as  to  any.  I 
also  think  that  it  is  competent  for  the  Commissioner,  under 
the  order,  now  to  fix  a  time  for  the  consideration  of  the  case 
of  any  shareholder  in  the  list.  I  do  this  in  analogy  to  the 
practice  upon  creditors  proving  successively  in  insolvency,  and 
creditors  and  next  of  kin  proving  under  decrees  to  account, 
and  that  after  the  period  fixed  for  coming  in  by  advertise- 
ments. 

There  are  various  points  urged  by  the  counsel  for  the  as- 
signees, as  to  which  I  think  it  well,  for  its  proper  working, 
that  the  order  should  be  varied.  I  think  I  can,  and  ought,  to 
act  as  on  the  ex  paarie  motion  of  the  assignees  seeking  direction 
upon  a  difficulty  in  the  working  of  the  order,  certified  by  the 
Commissioner,  and  seeking  other  directions  from  difficulties 
suggested  by  themselves. 

The  other  parties  moving  as  alleged  shareholders  insisted  in 
&ct,  both  before  the  Commissioner  and  me,  that  nothing  could 
be  done  under  the  order  as  matters  stood,  and  some  only  ap- 
peared under  protest,  as  not  being  duly  served.  I  feel  some 
embarrassment  as  to  the  best  mode  of  dealing  with  them,  but 
think  I  shaU  least  complicate  the  matter,  and  best  enable 
them  to  take  the  opinion  of  the  full  Court,  on  appeal  from 
my  decision,  if  they  wish  to  do  so,  by  refusing  to  make  any 
order  on  their  application. 

I  shall  order  that  the  Chief  Commissioner  of  Insolvent 
Estates,  in  proceeding  under  the  order  of  October  26th,  shaU 
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proceed  to  inqaire,  at  sncli  times  as  he  may  appoint,  into  the 
liability  of  all  persons  appearing  as  shareholders  in  the  list 
already  made  by  him,  who  shall  appear  to  dispute  their  liability, 
^H?         within  a  term  to  be  limited  by  him,  and  notified  by  advertise- 

I^^roF  °^®°*'  *^^  ^**  ^®  ^^^  ^^^^  ^  persons  who  have  been  duly 
VicTOBiA      served  with  the  notice  directed  by  the  order,  before  the  3rd  day 

llFJ^No.l9.  of  said  February,  and  shaU  not  appear  to  show  cause  within 
the  time  so  to  be  limited,  liable  according  to  the  said  list,  unless 
under  special  circumstances  he  shall  receive  their  appearance 
afterwards.  Order,  that  the  assignees  proceed  to  serve  all  per- 
sons appearing  on  the  said  list,  not  duly  served  with  notice 
before  the  3rd  day  of  February,  save  as  hereinafter  mentioned, 
with  a  similar  notice  to  show  cause  before  a  time  to  be  fixed 
by  the  Commissioner;  but  order  that  the  said  Commissioner 
may  be  at  liberty  to  dispense  with  attempts  to  serve  such 
notice,  when  it  shall  appear  to  him  that  the  persons  named  in 
the  list  are  respectively  out  of  the  jurisdiction,  insolvent,  dead, 
or  to  be  served  only  with  undue  expense  or  inconvenience. 
Order  that  all  persons  who  shall  have  appeared  as  shareholders 
before  the  Commissioner,  and  signed  a  written  admission 
deposited  in  his  office  that  they  are  liable  in  respect  of  any 
specified  number  of  shares,  shall  be  at  liberty  to  procure  such 
simQar  notice  to  show  cause  to  be  served  upon  any  person  ap- 
pearing on  the  said  list  as  to  whom  the  Commissioner  shall 
have  dispensed  with  service  by  the  assignees,  and  shall  also  be 
at  liberty,  with  the  consent  of  the  Commissioner,  to  serve  any 
persons  in  the  said  list  whom  they  allege  to  be  shareholders 
to  a  greater  amount  than  appearing  therein,  with  notice  calling 
upon  them  respectively  to  show  cause  why  they  should  not  be 
charged  as  shareholders,  or  to  a  greater  amount  than  they  ap- 
pear charged  in  the  said  list;  and  that  the  Commissioner 
shall  proceed  to  adjudicate  upon  the  liabilities  of  persons 
served  with  such  notices  respectively,  as  upon  the  liabilities  of 
persons  brought  in  by  notice  from  the  said  assignees ;  and 
that  the  Commissioner  be  at  liberty  to  ascertain  the  reasonable 
costs  and  expenses  of  such  notices,  and  of  inquiries  conse- 
quential thereon,  incurred  by  the  persons  serving  the  same ; 
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and  if  he  considers  them  fairly  entitled  thereto,  having  regard 

to  the  benefit  to  the  estate  arising  from  their  exertions,  to 

allow  them  such  costs  and  expenses  as  a  deduction  from  their         Z. 

own  liabilities  as  shareholders  in  the  said  Company.  Thb 

Pbovident 

Institute  of 

Order  accordingly.      Viotobia 

and 

11  Fk?.,No.l9. 


In  &b  JOHN  V.  BRADLEY,  an  Insolvent. 


I^h.  18,  25. 


JL  ETITION  by  the  official  assignee  of  Bradley* 8  estate  in  The  Chief 
respect  of  a  proof  by  M'Eican  S  Co.  of  a  debt  of  ^6647  14«.  Qd.  ^''thr-udTof 

in  this  estate,  admitted  by  the  Chief  Commissioner  under  the  what  degree  of 
t  ^^       '         •  1  delay  and 

foUowing  circumstances.  indulgence  is 

to  he  given  to 
persons 
An  adjourned  meeting  for  proof  of  M'Ewan's  debt  was  fixed  appearing 

for  eleven,  a.m.,  on  the  8rd  February,  1864.     In  the  list  of  ^nd  thi*ci^ 

that  day  the  case  was  the  thirty-fifth  in  order ;    but  in  the  has  no  juris- 

actual  proceedings  of  the  day  the  case  was,  as  alleged  in  the  c^n^rd  his 

petition,  called  on  out  of  its  turn.     The  official  assignee  then  movements  in 

stated  that  the  proof  was  opposed,   but  that  his   solicitor  if  he  decid^ 

with  the  necessary  papers  was  not  in  attendance.     M*Ewan  ©""oneously, 
''  *^  ^  hecanse  too 

and  his  counsel  were  in  attendance,  and  urged  on  an  imme-  hastily,  an 

diate  hearing,  and  the  Chief  Commissioner  on  ascertaining  ^0^^^ "     * 

that  the  proof  was  on  a  judgment,  thought  there  was  no  good  remedy. 

to  be  answered  by  postponement.     The  official  assignee  asked  Commissioner 

leave  to  examine  M'Ewan.  but,  for  the  same  reason,  was  re-  received  proof 

'       /  '  of  a  debt 

fused,  and  the  proof  was  admitted.     Thereupon  M'Ewan  and  under 

his  counsel  left  the  court.     In  a  few  minutes  afterwards  the  amountine*to 
official  assignee's  solicitor  arrived,  and  the  Chief  Commissioner  &  surprise 
was  asked  to  re-open  the  matter,  but  refused.  o^lal 

assignee, 
admitted  the 
debt  as  proved,  and  afterwards  refused  to  re-open  the  matter.    The  official  assignee 
petitioned,  praying  that  the  proof  might  be  expunged,   and  the  Chief  Commissioner 
be  directed  to  re-hear  the  matter.      Petition  dismissocl  with  costs. 
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The  prayer  of  the  petition  was, — "  That  the  said  proof  may 
be  expunged  ^m  the  said  proceedings,  and  that  the  Chief 
Commissioner  may  be  directed  to  rehear  the  matter ;  or  that 
your  Honor  will  make  such  other  order  in  the  premises  as 
justice  requires."  The  notice  served  by  the  Petitioner  on 
M'Ewan  ^  Co.  was  of  a  petition  for  an  order  "  to  expunge 
the  proo^"  <fec. ;  "  and  that  the  Commissioner  may  be  directed 
to  re-hear  the  matter." 


Mr.  Billing,  for  M*Ewan  4r  Co.,  raised  two  preliminary  ob- 
jections— ^firstiy,  that  the  application  should  not  have  been  by 
petition  to  expunge,  but  by  appeal ;  secondly,  that  it  should 
have  been,  not  by  the  official  assignee  (unless  on  the  direction 
of  the  creditors  generally,  or  of  the  Commissioner),  but  by 
any  creditor  aggrieved  and  objecting.  On  the  first  point,  the 
language  of  the  36th  section  of  the  5th  Victoria,  No.  17,  ^ras 
criticised,  and  the  case  of  Henderson  4r  Sans  (h)  cited.  On  the 
second  point,  the  case  of  Ex  parte  Groom  (J)  was  cited. 

His  Honor  declined  to  dispose  of  the  case  on  these  points 
alone. 

Sir  G.  Stephen  in  support  of  the  petition.  Plrsdy,  the 
Chief  Commissioner  is  but  an  executive  officer  of  the  Court; 
as  such  his  discretion  is,  in  aU  instances,  subject  to  the  review 
and  correction  of  the  Court ;  and,  in  this  case,  the  Commis- 
sioner evidentiy  exercised  so  bad  a  discretion,  that  he  should 
be  directed  to  review  the  matter  on  such  terms  as  to  costs  as 
the  Court  shall  think  proper. 

Mr.  Billing,  contriL  The  discretion  of  the  Chief  Commissioner 
as  to  the  practice  of  his  own  Court  will  never  be  interfered 
with  in  particular  cases,  although  the  Court  may  still  possess 
and  use  the  power  to  interfere  by  general  rules.  Even  if 
the  Court  would  in  some  cases  interfere,  still  the  particular  dis- 
cretion exercised  in  this  case  was  well  and  properly  exercised. 


(h)  Sup.  Ct.  Vic. 


(j)  2  Dea^,  265. 


INSOLVEKGT,  ECCLESIASTICAL,  &  MATRIMONIAL  CASES. 
Mr.  JusTiox  MoLSswoBTH  : — 

In  my  opmion,  as  at  present  formed,  the  Chief  Commis- 
sioner  is  not  sach  an  ezecntive  officer  of  the  Court,  in  respect 
of  the  matter  nnder  discussion,  as  that  his  discretion  may  be 
reyiewed  in  the  same  way  that  the  discretion  of  the  Master  in 
Equity  perhaps  might.  The  Commissioner  has  judicial  func- 
tions, in  the  exercise  of  which  he  is  independent  to  a  certain 
extent;  and  subject  only  to  appeal,  in  a  certain  way  prescribed 
by  the  Act.  As  to  the  person  entitled  to  appeal,  and  manner 
of  appealing,  the  Act  is  so  framed  that  I  am  somewhat  em- 
barassed  in  putting  a  construction  upon  it. 
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Mr.  Billing.  The  terms  of  the  prayer  of  the  petition  and 
of  the  notice,  are  confined  to  directing  a  re-hearing  by  the 
Commissioner,  which  the  Court  has  no  jurisdiction  to  order. 
The  application  to  this  Court  should  hare  been  by  way  of 
appeal  from  the  decision  of  the  Chief  Commissioner. 


Sir  O.  Stephen  in  reply. 


Cur,  adv,  wJU. 


Mr.  JUBTIGB   MOLESWORTH  : — 


Fehr%ainf2&. 


The  SOth  section  of  the  IruolverU  Act,  5  Vic.,  No.  17,  pro- 
Tides  ''  that  every  creditor  shall  prove  his  debt  by  affidavit  or 
otherwise,  to  the  satisfaction  of  the  Commissioner,  who  shall 
admit  any  debt^  or  reject  the  same  as  not  proved,  subject  to 
appeal  from  his  decision  to  any  Judge  of  the  Supreme  Court, 
and  it  shall  and  may  be  lawful  for  the  said  Judge,  on  the  ap- 
plication of  any  party  interested,  finally  to  admit  or  reject  any 
debt  admitted  or  rejected  by  the  said  Commissioner." 


The  foundation  of  the  present  application  is,  that  the  Chief 
Commissioner  received  proof  of  a  debt  under  circumstances 
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amounting  to  a  sarprise ;  the  facts,  as  alleged,  having  been — 
that  there  was  a  long  list  of  meetings  for  proof  of  debts;  that 
this  particular  meeting  was  accelerated  and  taken  out  of  its 
turn ;  that  the  official  assignee  attended,  and  endeavored  to 
get  delay  till  his  solicitor  should  arrive  with  the  necessary 
papers,  and  that  the  Chief  Commissioner,  under  the  circum- 
stances, refused  delay  and  admitted  the  proo^  and  afterwards 
refused  to  re-open  the  matter. 


The  decision  of  the  Chief  Commissioner  is  subject  to  ap- 
peal, under  the  Act,  but  not,  I  think,  to  revision  of  this  kind. 
He  judges  his  own  times  and  hours  in  the  conduct  of  cases  in 
his  own  Court,  and  what  degree  of  delay  and  indulgence  is  to 
be  given  to  persons  appearing  before  him ;  and  he  seems  to  me 
in  such  matters  to  exercise  as  good  a  discretion  as  any  one. 
I  do  not  think  I  have  jurisdiction  to  control  his  movements  in 
those  points.  If  he  decides  erroneously,  because  too  hastily, 
an  appeal  is  the  proper  remedy.  I  do  not  wish  by  this  to 
encourage  the  official  assignees  in  appeals,  as  I  have  already 
intimated  a  doubt  which  I  entertain  as  to  the  propriety  of  their 
interference  at  all;  but  any  creditor  who  thinks  himself 
aggrieved  may  appeal.  So  no  remediless  injury  is  done  by 
admitting  the  proof  as  it  at  present  stands.  Upon  the  whole, 
I  think  I  must  refuse  the  present  application,  and  with  costs. 


Petition  dismissed,  with  costs. 


INSOLVENCY,  ECCLESIASTICAL,  &  MATRIMONIAL  CASES. 


Ex  FAKTB  SAMUEL  T.  STAUGHTON  and  GEORGE 
C.  DARBYSIRE,  two  of  the  Executors  op  SIMON 
STAUGHTON,  deceased, 
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In  rb  CYRUS  HEWITT,  an  alleged  Insolvent.  March  9, 7, 

16. 


Oj 


'RBER  nisi  obtained  on  the  petition  of  two  of  the  three  A  petition 

executors  of  Simon  Staughtouj  deceased,  for  the  revival  under   -^^  ^^^  g  28, 

the  Insolvent  Act,  6  Vic.,  No.  17,  sec.  28  of  an  order  nisi  for  for  revival  of 

a  sequeetra- 
sequestration  of  the  estate  of  Cyrus  Hewitt,  obtained  by  George  tion  alleged 

John  Watson  on  the  19th  January,  1864,  but  discharged  on  ^^[?t°J,^?^  *^® 
the  non-appearance  of  Watson  to  support  it  on  the  4th  Feb-  creditor,  and 
ruary,  1864,  the  day  appointed  for  hearing  it.  betw^^nlSm 

and  the 
__  ..,,..         -  TTT-  11        3  ^-i    X  -rx     .  .       Inaolventaato 

The  onginal  petition  of  Watso7i  alleged  that  HewiU  was  in-   the  discharge 

debted  to  him  in  the  sum  of  £177  18^.  6i.  for  costs  by  a  of  f ^i®  r^le 

"         nm  for 
rule  of  Court  ordered  to  be  paid  by  Hewitt  to  Watson ;  that  a  sequestration ; 

writ  oifi.fa.  was  issued  upon  the  rule ;  that  Hewitt  was  required  collusiorTwaa 

to  satisfy  the  rule  and  writ,  or  point  out  sufficient  disposable  proved. 

property  to  satisfy  the  same,  but  did  not  either  satisfy  or  point  proof  of 

out :  that  the  Sherifif  did  not  find  sufficient  disposable  property  d«fe«l<^floii« 
'  JT  x-    r      .^    ^^  sufficient, 

to  satisfy  the  rule  and  writ,  and  returned  the  writ  nuUa  bona ;  without  ooUu- 
and  that  HewUt  thereby  committed  an  act  of  insolvency.  the^kuesraticm 

in  the  petition 
The  present  petition  alleged  that  the  Petitioners,  with  one  was  to  be 

jP.  W.  Armitage,  now  out  of  the  jurisdiction,  were  executors  i^gaided  " 

^  "  mere 

of  the  last  will  of  Simon  Staughton,  deceased ;    that  Hewitt  surplusage. 

was,  prior  to  the  19th  January,  1864,  and  still  remained,  in-  necessa^that 

a  creditor 
seeking  to  revive  a  sequestration,  should  prove  that  the  original  petitioning  creditor's 
debt  was  a  good  one,  although  he  must  prove  the  insolvency  in  other  respects,  and 
prove  his  own  to  be  a  good  petitioning  creditor's  debt. 

All  executors  must  join  in  a  petition  for  the  compulsory  sequestration  of  the  estate  of  a 
debtor  to  their  testator's  estate.  Trecuure  v.  Jone*  considered,  and  held  not  binding  in 
Victoria. 

A  judgment  debtor,  when  called  upon  to  satisfy  the  debt,  or  point  out  property  to 
satisfy  it,  must,  in  order  to  avoid  the  commission  of  an  act  of  insolvency  within  the 
6  Fie.,  No.  17,  s.  6,  either  satisfy,  or  point  out  property  within  the  circuit  district  of 
the  Sheriff  to  whom  the  writ  of  execution  is  addressed. 
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debted  to  the  Petitioners  and  the  said  Jrmito^^,  as  such  execaton 
in  the  snm  of  £593  14s.  6d.,  for  goods  of  their  testator  sold 
and  deliyered  by  them  to  Hewitt ;  that  by  order  nisi  of  the  19di 
January,  1864,  made  upon  the  petition  of  Watson  the  estate 
of  Hewitt  was  placed  under  sequestration  until  the  same  should 
be  adjudged  to  be  sequestrated,  or  the  said  petition  be  dis- 
charged according  to  law ;  and  that  by  such  order  the  4th  of 
February  then  next  was  appointed  for  Hewitt  to  shew  cause  why 
his  estate  should  not  be  sequestrated ;  that  although  Hewitt 
duly  appeared  on  the  4th  February,  Watson,  colluding  with 
Hewitt,  made  default  in  appearing,  so  that  in  consequence  of 
such  default  the  order  nisi  was  superseded,  and  the  petition  of 
Walson  dismissed :  wherefore  the  Petitioners  prayed  that  the 
said  sequestration  might  be  reyiyed. 


The  order  nm  obtained  upon  the  aboye  petition  ordered  that 
the  sequestration  of  the  estate  of  Hewitt  be  reyiyed ;  and  ap- 
pointed the  8rd  March,  1864,  for  HewiU  to  shew  cause  why 
his  estate  should  not  by  sentence  of  the  Court  be  adjudged  to 
be  sequestrated  for  the  benefit  of  his  creditors. 

Mr.  Holroyd  and  Mr.  La;wes  for  the  alleged  insolyent  took 
two  preliminary  objections  : — First, — The  petition  is  in  the 
name  of  the  wrong  parties.  It  alleges  a  debt  to  the  three  exe- 
cutors of  Simon  Staughton  for  goods  sold  and  deliyered  by  them 
to  Hewitt  since  the  death  of  the  testator.  The  petitioning 
creditors*  debt  must  be  one  for  which  an  action  at  law  could  be 
maintained  in  the  name  of  the  petitioner.  Watsofi  v.  Humph- 
rey {k)y  Hope  V.  Meek  (Z).  Here  the  two  petitioning  creditors 
could  not  sue  at  law  without  joining  the  third,  nor  can  they 
support  a  petition  in  insolyency.  BuMand  v.  Newsom  (m).  In 
the  case  of  a  debt  due  to  the  testator,  one  executor  only  may 
petition,  but  not  in  the  case  of  a  contract  with  the  three  execu- 
tors after  the  death  of  their  testator.     Here,  haying  petitioned 


(h)  10  Ex.,  781.  (0  Ih„  829. 


(»)  1  Tftmit,  477. 
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fts  executors,  thej  should  all  join.     Brassington  v.  AuU  (n),  Doe         1®^ 
d.  Stace  v.  Wheeler  (o),  Webster  v,  Spencer  (p).  Insolvbhot. 

JEar  pctrie 
Secondly, — ^The  original  proceedings  by  Watson  were  in-    Staughtok, 

snfficient,  the  debt  on  which  his  petition  was  founded  being  hswitt. 
insufficient  to  base  a  sequestration.  This  debt  does  not  comply 
with  the  two  necessary  criteria  of  a  petitioning  creditor's  debt 
— namely,  that  such  debt  be  a  legal  debt  which  can  be  recoyered 
by  an  action  at  law;  and  one  the  recoyery  of  which  at  law  will 
not  be  restrained  in  equity.  Ex  parte  HUlyard  {q).  Now  an 
action  cannot  be  brought  on  such  an  order  for  costs  as  this. 
Gregory  v.  King  (r),  Carpenter  v.  Thomion  («).  Taxed  costs 
under  a  rule  of  Court  do  not  constitute  a  good  petitioning  credi- 
tor's debt.     Ex  parte  Stevenson  (t). 

Mr.  (7.  W.  Stephen  and  Mr.  Webb,  in  support  of  the  order,  contrd. 
As  to  the  first  objection,  although  the  rule  at  law  is  that  all  exe- 
cutors must  join  in  an  action,  that  is  not  so  in  bankruptcy.  One 
of  three  executors  may  alone  be  a  good  petitioning  creditor,  on  a 
debt  due  to  his  testator.  Shelf ord  on  Bankruptcy ,  p.  1 34.  Trea- 
ture  V,  Jones  (f ).  This  applies  also  and  equally  with  reference 
to  debts  contracted  after  the  testator's  death,  with  the  executors, 
if  the  money,  when  recoyered,  would  be  assets  in  the  estate ; 
for  where  the  cause  of  action  arises  after  the  death  of  the  testa- 
tor, the  executors  may  sue  as  such,  Aspinalv.  Wake{w\  and  an 
executor  may  take  out  a  commission  of  bankruptcy  before  he 
has  obtained  probate.  Ex  parte  Paddy  {x)j  BuUen  and  Leake*8 
Pleading,  2nded.,  p.  130,  Williams  on  Executors,  pp.  787, 1695. 
In  either  case,  whether  the  debt  accrue  before  or  after  the 
death,  the  executors,  if  suing  at  law,  must  all  join.  Treasure 
V.  Jones,  howeyer,  establishes  that  in  the  case  of  a  debt  due 
before  the  deatb,  one  of  seyeral  executors  may  be  a  good 

(n)  2  Bing.,  177.  (#)  2  B.  A  Aid.,  62. 

(o)  15  M.  &  W.,  628.  (0  Mont.  &  Mac.,  262. 

(p)  3  B.  &  Aid.,  860.  (v)  1  Selw.,  N.P.,  265. 

(q)  2  Va.,  407.  (to)  10  Bing.,  51. 

(r)  Ante,  VoL  I.,  Law,  92.  \x)  8  Madd.,  241. 

W.  W.  *  A»B.  TOL.  I.-I.  B.  *  M.  0 
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petitioning  creditor  in  bankruptcy ;  and  by  parity  of  reasoning, 
in  the  case  of  a  debt  dne  after  the  death,  one  of  seyeral  eie- 
cntors  will  be  a  snfl&cient  petitioning  creditor. 

As  to  the  second  objection.  The  costs  dne  to  Wat»on  under 
the  rule  of  court  constitute  a  sufficient  petitioning  creditor's 
debt  Ex  parte  Smith  (y).  Under  the  Insolvent  Act,  sec.  28, 
all  that  is  meant  is  a  petitioner's  debt  prima  facie  sufficient 
Wat8on*8  rule  nisi  for  sequestration  was  discharged  on  a  com- 
promise between  Hewitt  and  Watson;  on  such  compromise 
Watson  was  paid,  and  he  did  not  appear  to  support  his  rule, 
which  was  thereupon  virtually  discharged  as  "  by  consent" 
The  present  petition  is  for  revival  of  that  sequesiration,  under 
sec.  28  of  the  5  Vic.,  No.  17,  on  the  statutory  ground  that 
Watson,  colluding  with  Hewitt,  the  sequestration  had,  in  con- 
sequence of  the  consent  or  default  of  the  petitioning  creditor, 
been  superseded.  Upon  such  a  petition  it  is  not  open  for  Hewitt, 
after  his  compromise  and  consent,  to  contest  the  sufficiency  of 
Watson*s  debt. 


Mr.  Holroyd  in  reply  as  to  these  objections. 

Mr.  Justice  Molbsworth. — I  shall  reserve  the  considention 
of  these  points,  and  proceed  with  the  case. 


Evidence  was  then  gone  into  in  support  of  the  petition. 
The  evidence  of  Burns,  the  sheriff's  officer,  in  support  of  the 
alleged  act  of  insolvency,  was  that  he  saw  Hewitt  and  asked 
him  to  pay  the  costs  due  to  Watson  on  the  rule  of  court 
Hewitt  said  he  had  no  money.  Bums  asked  him  to  point  out 
property,  &o»  Hewitt  said  he  had  an  interest  in  a  mine  or 
mines  at  Steiglitz.  Bums  said,  "  I  cannot  recognize  that ;  it 
is  out  of  our  district."  Hewitt  then  said  he  had  a  valuable 
brood  mare  on  Watson's  station.     Bums  made  inquiry  as  to 

(y)  8  M.  D.  A  D.,  841, 
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the  mare,  bat  never  saw  her.  He  was,  however,  informed 
that  she  was  of  little  valae,  and  not  worth  going  np  to  the 
station  to  fetch. 

Mr.  Holroyd  and  Mr.  Lawes  submitted,  by  way  of  nonsuit 
points,  that  there  had  been, — Firstly,  nojroof  of  an  act  of 
insolvency  by  a  failure  to  pay  Wat8on*9  debt,  or  to  point  out 
property  to  satisfy  it.  Secondly,  no  proof  of  the  collusion, 
which  it  was  necessary  under  5  Vic,y  No.  17,  sec.  28,  to^  allege, 
and  which  the  petition  did  allege,  between  Wataon  and 
HewUtj  as  to  the  discharge  of  WaUon's  rule  nisi.  Upon  the 
point  of  collusion  were  cited  (in  order  to  show  that  if  the 
charge  of  fraud  failed,  no  other  ground  of  relief  could  be 
called  in  aid)  Wilde  v,  Gibson  («),  Marqids  of  Donegal  v,  Greig(d) ; 
and  as  to  the  technical  import  of  the  word  <<  collusion,''  Tom- 
Uns  Law  Dictionary, 

Counsel  for  the  petitioning  creditors  were  not  called  on  upon 
these  points. 

Mr.  Justice  Molxswobth. — I  have  been  called  upon  in 
this  case  to,  as  it  were,  nonsuit  on  the  ground  of  insufficient 
evidence. 

The  first  objection  is  as  to  the  conduct  of  the  sheriff's  officer, 
who  called  on  Hewitt  to  pay  the  debt  or  point  out  property  to 
satisfy  it.  Hewitt  answered  that  he  had  a  share  in  mines  at 
Steiglitz,  and  a  brood  mare,  I  don't  know  where.  I  consider  that 
it  is  not  enough  to  defeat  this  application  that  he  should  prove 
himself  simply  to  have  said  that ;  he  must  give  some  evidence 
to  show  his  statement  to  have  been  true.  But  it  also  appears 
here  that  the  statement  so  made  related  to  alleged  property  in 
another  district,  and  in  a  bailiwick  in  which  it  is  said — and  for 
the  purposes  of  this  argument  I  assume  it  to  be  correctly 
so  said — ^that  the  officer  had  no  jurisdiction  to  seize  the  pro- 


JBx  parte 

Stavghtok, 

I»  re 

HxwiTT. 


(«)  1  H.  L.  Cas.,  606. 


(a)  18  Ir.  Eq.  Rep.,  44. 
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perty,  even  if  lie  had  seen  it.  The  Act  of  InsolYency  which^ 
the  5th  Vic,,  No.  17,  contemplated  was  a  person  being  oiled 
upon  by  an  officer  to  pay  a  debt  which  was  payable  to  that  ^ 
officer  as  the  holder  of  a  writ  of  fi.  fa,,  or  to  point  out  pro- 
perty to  satisfy  the  debt,  and  the  party  so  called  upon  not 
satisfying  or  pointing  out.  Now  the  duty  of  requiring  the 
debtor  to  point  out  must  of  necessity  be  performed  in  the 
district  where  the  person  is  who  is  required  to  pay  or  satisfy. 
If  that  person  has  the  misfortune  to  be  asked  to  pay  or  satisfy 
where  he  has  no  property  to  do  it  when  so  asked,  that  is  his 
misfortune,  just  as  much  as  if  his  property  were  in  England  or 
anywhere  else  incapable  of  being  immediately  realized.  If  in 
the  former  state  of  the  colony,  a  person  at  Sydney  having  im- 
mense property  in  Port  Philip,  had  been  asked  personally  in 
Sydney  to  pay  or  satisfy  a  debt^  would  it  have  been  enough  for 
him  to  say  he  had  property  in  the  district  of  Port  Philip,  when 
the  sheriff's  officer  of  Sydney  could  not  seize  property  in 
Port  Philip  ?  Now,  since  the  division  of  the  colonies,  I  can- 
not say  that  the  express  words  of  the  Act  are  to  be  virtnally 
annulled  as  they  would  be  if  on  a  sub-division  of  the  districts 
the  Act  has  ceased  to  be  applicable  in  any  way,  unless  by  the 
issue  of  contemporary  writs  into  each  district  of  the  colony  7 
It  necessarily  follows  from  such  sub-division,  that  a  debtor 
becomes  liable  to  be  made  insolvent  with  reference  to  a  narrower 
district  than  before  such  sub-division.  That  inconvenience, 
at  the  most,  imposes  on  him  the  necessity  of  realizing  bis 
own  property  to  a  certain  extent ;  and  he  surely  can  realize 
his  property  as  easily  as  the  sherifTs  officer.  He  must  make 
his  property  available  to  such  an  extent  as  to  meet  his  jost 
liabilities,  or  be  liable  to  be  made  insolvent  in  any  division 
where  he  may  be  without  the  means  of  meeting  them. 


The  next  objection  is  that  the  petitioning  creditor  now 
seeking  to  revive  the  sequestration  obtained  by  Walwn  has 
based  his  case  on  alleged  collusion  of  WcOson  with  Hemtt,  and 
has  failed  to  prove  it.  The  language  of  the  Act  is — ^' If 
such  order,'^   that  is  the  order  for  sequestration,  ''shall  be 
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roperseded  in  consequence  of  the  consent  or  default  of  the 
petitioning  creditor  or  creditors,  or  his  or  their  collusion  with 
the  insolvent,  it  shall  be  lawful  for  the  Supreme  Court  *  * 
'  *  to  order  that  the  said  sequestration  shall  be  reviyed." 
Now  I  think  that  the  first  word  '^consent"  relates  to  an 
express  consent ;  the  second  word  ^'  default "  relates  to  not 
appearing  to  enforce  the  order  nisi ;  and  the  third  member  of  the 
sentence, ''  collusion,"  applies  to  a  case  in  which  there  is  all  the 
semblance  and  appearance  of  supporting  the  order,  but  only  a 
colorable  and  not  a  real  support.  The  present  petition  com- 
bines both  default  and  collusion,  but  I  do  not  think  that  renders 
it  necessary  for  the  petitioner  to  proye  all  he  has  so  combined. 
I  think  it  sufficient  if  he  has  proved  a  mere  default ;  that  the 
petitioner  on  the  return  of  his  rule  nid  did  not  appear  in  sup- 
port of  it,  whereby  it  was  discharged.  I  put  my  decision 
solely  on  the  ground  that  I  am  of  opinion  that  default  alone 
is  sufficient  without  collusion,  and  that  the  addition  in  the 
petition  of  the  word  "  colluding"  is  to  be  regarded  as  mere  sur- 
plusage ;  that  although  conveying  an  imputation,  and  in  some 
sense  an  unwarrantable  imputation,  yet  the  default  being  suffi- 
cient, the  addition  of  the  word  '^  colluding"  as  matter  of 
aggravation,  does  not  render  it  necessary  to  prove  collusion.  In 
my  opinion,  the  original  proceeding  by  Watson  having  been 
dismissed  by  the  default  of  the  petitioning  creditor,  that  is 
sufficient  to  sustain  the  present  application  for  a  revival  of  the 
sequestration.  I  think  there  is  evidence — a  prima  facie  case — 
at  least  sufficient  to  prevent  a  nonsuit,  and  I  must  therefore  put 
the  allied  Insolvent  to  his  case  in  defence. 


JEx  parte 

Staxjohtoit, 

In  re 

HSWITT. 


Mr.  Holroyd  asked  for  a  postponement.  He  desired  to  call 
a  witness,  now  serving  on  a  jury  in  the  other  Court,  to  prove 
that  the  property  of  the  Defendant  at  Steiglitz  was  more  than 
sufficient  to  have  satisfied  the  debt. 


Mr.  Justice  Moleswobth. — If  you  are  prepared  to  give  the 
evidence  now  I  shall  take  it.  My  own  impression  is  against  its 
efficacy,  and  that  being  so  I  do  not  think  I  should  be  justified 
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y^^^^  ^  putting  the  parties  to  the  expense  of  an  adjonniment    I 

Ikboltenct.  therefore  do  not  think  I  ought  to  grant  the  application.    I  miut 

Sx  parte  ^^T^^'^^^  further  the  two  preliminary  objections  abready  resenrei 
Staughtoit, 


March  16.      Mr.  Justice  Molesworth  : — 

This  wajs  an  order  nisi  obtained  by  a  creditor  to  reyive  a  pi^ 
vious  order  nut  for  sequestration  obtained  by  another  creditor, 
but  which  had  lapsed.  There  were  various  points  which  I 
have  already  disposed  of  in  the  course  of  the  argument,  but 
the  case  stood  oyer  upon  two  preliminary  objections.  One  of 
these  was  that  the  debt  upon  which  the  original  order  nid  was 
obtained  was  not  a  good  petitioning  creditor's  debt,  within  the 
meaning  of  the  Act.  There  was  a  rule  fiid  obtained  by 
Hewitt,  the  allied  insolyent,  to  set  aside  an  award,  and  that 
rule  was  subsequentiy  discharged  with  costs,  and  the  question 
has  been  raised  whether  that  liability  of  Hewitt  to  those  costs 
constituted  a  good  petitioning  creditor's  debt  I  do  not  think 
it  necessary  to  consider  the  materiality  of  that  question,  for 
under  the  section  upon  which  we  are  now  proceeding,  I  think 
it  is  not  necessary  that  the  creditor  seeking  to  revive  should 
prove  that  the  original  petitioning  creditor's  debt  was  a  good 
one,  although  he  must  prove  the  insolvency  in  other  respects^ 
and  prove  his  own  to  be  a  good  petitioning  creditor's  debt  In 
fact,  one  of  the  alternatives  in  which  the  sequestration  may  be 
revived  is  where  the  original  petitioning  creditor's  debt  is  in- 
sufficient ;  and  therefore,  although  the  first  petitioning  creditoft 
debt  may  not  be  a  good  one,  I  think  another  creditor,  havings 
sufficient  debt  of  his  own,  may  revive. 

Another  preliminary  objection  is  that  the  present  proceeding 
is  taken  by  two  only  of  three  executors  of  a  deceased  person, 
the  three  having  taken  out  probate.     The  authority  for  tb«t 
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JSx  parte 

Staughtoit, 

In  re 

Hewitt, 


relied  upon  by  the  Petitioners'  counsel  is  Treasure  v,  Jones,  in  1^^ 
1  Selw.,  N.P.  reported,  as  extracted  from  M.S.S.  notes  of  a  Inbolvbnot. 
decision  pronounced  in  the  25th  Geo,  III.  Generally  speaking, 
in  all  acts  by  executors  seeking  relief,  whether  at  law  or  in 
equity,  it  is  necessary  that  all  executors  who  have  proved 
should  join ;  and  it  would  be  somewhat  anomalous  if  a  single 
executor  could  sue  out  an  order  nisi  in  insolvency.  The  only 
authority  for  that  is  Treasure  v,  Jones.  That  has  been  adopted 
in  several  text  books  in  England  as  law,  but  has  not  been  cor- 
roborated by  any  more  recent  decision.  I  have  looked  to  the 
English  Statutes  of  Bankruptcy  anterior  to  the  25th  Geo.  III., 
to  see  how  far  that  decision  is  sustainable  upon  the  particular 
language  of  those  Acts,  and  how  far  that  principle  ought  to  be 
extended  to  our  Act  here.  I  find  that  in  the  j  3th  Eliz.y  cap,  vii., 
which  was  the  first  permanent  Act  on  the  subject  of  bank- 
raptcy,  all  that  is  said  as  to  the  petitioning  creditor  is  that  the 
judges  shall  proceed  on  a  complaint  in  writing.  It  does  not 
aay  by  whom  made,  or  even  that  it  must  be  by  a  creditor.  The 
Act  2l8t  «/ac.  I.,  cap.  xix,  referring  to  the  13th  Eliz.,  directs 
that  it  and  the  other  Bankrupt  Acts  shall  receive  a  liberal 
construction  in  favor  of  creditors.  I  have  no  details  of  the  argu- 
ment upon  which  the  decision  of  Treasure  v.  Jones  was  based, 
bat  I  think  it  must  have  been  upon  the  sections  to  which  I 
have  adverted.  Now  our  Act  requires  that  the  creditor  shall 
petition.  It  does  not  directly  apply  to  the  case  of  executors 
and  their  proceeding  at  all  is,  I  apprehend,  under  the  19  th 
section,  which  provides  "that  every  privilege  and  power 
given  to  any  creditor  shall  be  given  to  every  person  legally 
vested  with  the  administration  of  the  estate  of  any  person 
deceased,  provided  that  in  reckoning  the  number  of  votes,  <kc., 
any  persons  in  whom  the  joint  administration  of  any  estate  is 
vested  as  aforesaid  shall  be  entitled  to  only  one  vote,  and  shall 
be  considered  as  one  person."  This  latter  clause  as  to  the 
vote  seems  to  contemplate  that  all  executors  shall  join,  but  at 
the  same  time  shall  have  only  one  vote.  On  the  whole,  I  think 
that  this  clause  would  rather  indicate  that  where  personal  repre- 
sentatives are  petitioning  creditors,  they  must  all  join. 
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1864. 
Insolvekot. 

Ex  parte 

Staughtok, 

In  re 

Hewitt. 


I  think  there  is  no  reason  why  in  this  country  I  should  con- 
sider that  decision  of  Treaswre  v,  Jones  to  be  binding,  and  I 
therefore  consider  it  necessary  that  all  executors  should  join  in 
a  petition  for  compulsory  sequestration,  and  for  that  reason  I 
think  the  present  order  should  be  discharged.  I  shall,  howeyer, 
discharge  it  without  costs ;  both  because  the  point  is  novel,  and 
because  there  has  been  a  good  deal  of  litigation  in  the  case 
upon  subjects  upon  which  the  alleged  insolvent  has  fidled. 


Order  discharged,  without  eottt. 


Ex  PARTE  JAMES  HUGH  WHITE,  trading  under  m 
STYLE  OF  J.  H.  WHITE  &  CO, 


In  re  CYRUS  HEWITT,  an  Alleged  Insolvent. 

X  HIS  was  an  order  nisi  (obtained  subsequently  to  the  dis- 
charge of  the  order  nisi  in  the  last  case)  for  the  revival  of  the 
sequestration  of  Hewitt*s  estate.  The  allegations  of  the 
petition,  except  as  to  the  debt  of  the  present  petitioning  cre- 
ditor, Mr.  Wliite,  and  that  it  did  not  allege  ''coUasion^' 
between  Watson  and  Hewitt,  were  the  same  as  in  the  petition 
in  the  last  case. 

Mr.  Fellows  and  Mr.  Holroyd,  for  the  alleged  insolvent,  took 
hicurred  prior  ggyeral  preliminary  objections.     (1)  The  original  petitioning 

insolvency 
relied  on. 

Where  two  of  three  executors  have  applied  under  5  Vic.,  No.  17,  i.  28,  for  a  revival  of 
a  sequestration  of  the  estate  of  a  debtor  to  their  testator's  estate,  and  such  application 
has  been  refused  on  the  ground  that  two  out  of  three  executors  were  not  entitled  so  to 
apply;  such  refusal  is  no  bar  to  a  subsequent  application  by  another  creditor  for 
revival. 

When  a  judfi^ment  debtor  is  required,  under  5  Vic,,  No.  17,  s.  5,  to  "  point  oat  disposable 
property,"  the  mere  assertion  by  him  that  he  has  property  is  not  a  sufficient  pointing  oot; 
and  the  person  who  relies  upon  such  assertion  must  a^ord  evidence  of  its  truth,  snd 
not  merely  prove  that  he  made  such  a  statement. 

Upon  an  application  under  5  Vic,,  No.  17,  s.  28,  to  revive  a  sequestration,  the  oiigioil 
petitioning  creditor  need  not  be  served  with  notice  of  the  application. 


March  81, 
AprU  7. 

The  debt  of  a 
creditor 
seeking  to 
revive  a 
sequestration 
under  5  Vic,, 
No.  17.  s.  28, 
is  sufficient  if 
incurred  prior 
to  the  order 
for  sequestra- 
tion, and  need 
not  have  been 
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creditor,  WaUon,  should  have  been  served  with  notice  of  this 
application  to  reyive  the  8eques1a>ation ;  Ex  parts  Ward  (fi). 
He  may  not  haye  made  default  in  moving  the  order  absolute, 
but  may  have  been  paid  his  debt,  and  therefore  ceased  to  pro- 
secute the  order  nisi,  (2)  It  is  not  competent  to  the  present 
petitioning  creditor  to  reviye  the  sequestration,  inasmuch  as 
an  attempt  to  reyive  it  has  already  been  made  by  another 
creditor,  and  failed.  The  Act  only  provides  that  the  8eques-> 
tration  may  be  revived  ''  upon  the  application  of  any  other 
creditor  or  creditors  whose  debt  or  debts  may  amount  to  the 
valae  hereinbefore  provided,^*  without  saying  '*  from  time  to 
time,"  or  words  to  that  effect.  (3)  The  act  of  insolvency  is 
alleged  to  have  been  conunitted  on  the  12th  January.  The 
present  petitioning  creditor's  debt  is  only  sworn  to  have  been 
due  prior  to  the  19th  January,  whereas  it  should  have  been 
Bwom  to  be  due  prior  to  the  alleged  act  of  insolvency ;  Covoie 
V.  Harris  (c),  Moss  v.  Smith  (i),  Re  Charles  (e).  6  Vic.,  No.  17, 
8.  14,  also  shows  this  to  be  the  intention  of  our  Insolvent  Act. 


Ux  parte 

Whitb, 

In  re 

Hewitt. 


Mr.  J.  W.  Stephen  and  Mr.  WM,  for  the  present  petition- 
ing creditor,  contra, 

Mr.  Holroyd,  in  reply. 

His  Honor  reserved  the  consideration  of  the  preliminary 
objections,  and  the  hearing  of  the  case  was  proceeded  with. 
The  evidence  in  support  of  the  alleged  act  of  insolvency  waa 
the  same  as  that  adduced  in  the  last  case. 


Mb.  Justice  Molxswobth  :- 


In  this  case  several  preliminary  objections  were  taken,  which 
I  reserved.     The  first  objection  is  that  the  present  application 


(5)  8  M.  B.  &  D.,  294. 
(e)  Moo.  &  M.,  141. 

W.  W.  *  A»B.  VOL.  I.— I.  E.  ft  M. 


(d)  1  Campb.,  489. 

(e)  14  Eaft.,  196. 
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JSx  parte 

White, 

In  re 

Hewitt. 


is  brought  forward  without  notice  to  the  original  petitioning 
creditor,  and  that  is  based  upon  the  case  of  Ee  Ward,  The 
proceeding  there  was  not  at  all  the  same  as  the  proceeding 
now  in  question.  In  England,  in  some  instances,  the  original 
petitioning  creditor  was  allowed  his  costs ;  in  others  he  was 
disallowed  them ;  and  on  any  subsequent  application  to  sab- 
stitute  another  petitioning  creditor,  the  original  petitioning 
creditor  had  that  question,  amongst  others,  to  agitate,  as  to 
the  terms  upon  which  the  new  creditor  should  be  let  in.  In 
the  present  instance  I  do  not  see  what  interest  the  original 
petitioning  creditor  has  to  protect.  I  do  not  see  how  he  can  be 
damnified  by  the  present  order  bciug  made,  although  he  may 
probably  be  benefited  by  it.  It  is  said  he  may  have  effected  a 
compromise  which  will  be  disturbed  by  this  proceeding ;  but  I 
am  not  to  presume  that  he  has  made  a  compromise  contrary 
to  the  spirit  and  the  express  provisions  of  the  Insolvent  AcL 
I  therefore  do  not  think  this  objection  can  be  sustained. 


Then  it  has  been  urged  that  this  application  cannot  be 
entertained  because  an  application  by  two  of  three  of  the 
executors  of  Mr.  Staughton^  with  a  similar  object,  has  failed. 
That  fact  does  not  appear  upon  the  evidence  before  me,  but 
I  shall  give  judgment  assuming  it  to  exist;  and  give  Uberty 
to  the  Insolvent,  if  requested,  to  add  evidence  of  it,  so  as 
to  remove  any  formal  difficulty,  if  he  intends  to  take  any 
further  opinion  upon  the  subject  That  former  application 
was  refused  on  the  ground  that  two  out  of  three  executors 
were  not  entitled  to  apply.  Therefore,  this  is  not  the  appli- 
cation of  a  second  creditor  seeking  to  revive,  but  it  is  the 
application  of  a  creditor  seeking  to  revive  notwithstanding 
the  abortive  attempt  made  by  persons  who,  I  held,  were  not 
creditors  entitled  to  take  up  the  proceeding.  I  therefore  do 
not  think  the  previous  attempt  having  failed  is  any  bar  to  the 
present  proceeding: 


Then  it  is  said  that  this  petitioning  creditor's  debt  should 
be  one  due  before  the  act  of  insolvency  relied  on.    That  is 


INSOLVENCY,  ECCLESIASTICAL.  &  MATRIMONIAL  CASES. 


27 


founded  on  the  English  Act.  The  language  of  the  Act  under  1864. 
which  the  present  application  is  made  is  "  upon  the  application  iifsoLVENOT. 
of  any  creditor  or  creditors  whose  debt  or  debts  have  been 
incurred  prior  to  the  order  for  sequestration,"  not  prior  to  the 
act  of  insolvency.  I  do  not  see  how  I  can  go  out  of  the  letter 
of  the  Act  to  impose  a  condition  not  imposed  by  it,  and  I 
therefore  think  this  objection  also  cannot  be  sustained. 


Ex  parte 

White, 

In  re 

Hewitt. 


Preliminary  objecHoru  over-ruled. 


Mr.  FeUows  and  Mr.  Holroyd  for  the  alleged  Insolvent, 
upon  the  merits. — There  is  no  sufficient  act  of  insolvency 
proved.  The  rule  discharging  the  rule  nisi  at  Law,  with  costs, 
is  not  a  "  sentence  of  any  competent  court,"  within  the  mean- 
ing of  the  5  Vic,  No.  17,  sec.  5.  The/,  fa.  to  the  sheriff  of 
a  limited  district  was  not  co-extensive  with  the  sentence  of  the 
Court ;  and  to  constitute  this  an  act  of  insolvency  writs  should 
have  been  issued  into  all  the  circuit  districts  of  the  Colony.  In 
fact,  the  effect  of  the  Act  appointing  different  sheriffs  of  different 
circuit  districts,  has  virtually  been  to  repeal  the  act  of  insol- 
vency by  not  pointing  out  disposable  property,  and  render  it 
incapable  of  being  committed.  Here  there  is  in  fact  no  evi- 
dence of  a  refusal  to  point  out,  for  property  was  pointed  out, 
but  the  sheriff  could  not  take  it,  it  being  out  of  his  bailiwick. 
In  this  case  no  collusion  between  Watson  and  Hewitt  is  either 
alleged  in  the  petition  or  shewn  in  evidence,  but  this  is  neces- 
sary in  order  to  bring  the  case  within  the  section  giving 
jurisdiction  to  revive.  Lastly,  the  debt  of  the  original  peti- 
tioning creditor  is  not  a  good  petitioning  creditor's  debt,  not 
being  one  upon  which  an  action  would  lie.    Gregory  v.  King  (/). 


Counsel  for  the  petitioning  creditor  were  not  called  upon  in 
reply. 

(/)  1  W.  &  W.,  Law,  92. 
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Mr.  Justice  Moleswobth: 


Ex  parte 

White, 

In  re 

Hbwitt. 


In  this  case  I  had  the  same  arguments  substantiallj  ad- 
dressed to  me  on  the  former  occasion,  and  I  then  dealt  with 
them.  It  is  hardlj  necessary  for  me  to  repeat  the  observa- 
tions I  then  made  with  reference  to  those  different  objections. 


T^  ^ 


Whether  the  original  petitioning  creditor's  debt  wonld  hare 
been  sufficient  to  sustain  the  petition  it  is  unnecessary  for  me 
to  say,  as  I  do  not  think  that  question  is  involyed  in  the  pre- 
sent application.  There  is  in  this  case,  I  think,  the  sentence 
of  a  Court  of  competent  jurisdiction,  and  the  alleged  Insolvent 
failed  to  point  out  disposable  property  to  satisfy  it.  It  has 
neyer  been  decided  what  this  pointing  out  means.  I  hare  in 
some  cases  intimated  that  I  should  be  disposed  to  give  a 
latitude  to  the  words  "  point  out,"  t.^.,  not  to  restrict  them 
to  an  actual  pointing  out  of  a  visible  object,  but  to  allow  them 
to  include  the  conveying  to  the  mind  of  the  sheriff's  officer 
the  existence  of  the  thing.  But  in  all  cases  I  should  hold  it  is 
not  enough  to  say — "  I  told  the  sheriff  I  had  property  here 
and  property  there,"  without  affording  any  evidence  of  the  truth 
of  that  statement.  The  practical  working  of  the  Act  would  cease 
altogether  if  the  mere  assertion  that  a  man  had  property  was  a 
sufficient  pointing  out  to  send  the  sheriff's  officer  on  a  wild 
goose  chase  to  look  for  it.  I  should  hold,  under  such  circum- 
stances, that  the  person  who  relies  upon  such  assertion  of  the 
possession  of  property,  should  afford  evidence  of  its  truth,  and 
not  merely  prove  that  he  made  such  a  statement.  Here  the 
Insolvent  has  not  attempted  to  afford  any  eyidence  of  the 
truth  of  his  assertions,  and  I  have  no  reason  to  suppose  that 
he  really  was  possessed  of  that  which  would  afford  the  means 
of  satisfying  this  debt.  Upon  the  whole,  I  shall  make  abso- 
lute the  order  for  the  reyiyal  of  the  sequestration. 


Ordsr  absoluU. 
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Iir  SB  THOMAS  POGONOWSKT,  an  Insolvent. 


T. 


HE  Chief  Commissioner  of  Insolyent  Estates  had,   on  An  Insolvent 

the  facts  appearing  in  course  of  the  examinations  in  this  ^^i^  snpweM- 

insolvency,  deemed  it  his  duty,  under  7  Ftc.,  No.  19,  sec.  18,  ingtheowner- 

to  refuse  the  Insolvent  his  certificate,  although  there  was  no  greater  por- 

opposition,  by  the  official  assignee  or  by  any  individual  credi-  **°"  ^^    , 

tor.     He  had  also  thought  the  case  one  coming  within  the  introducing 

words  of  sec.  19,  and  in  default  of  bail  had  committed  the  gtateme^^as 

Insolvent  to  prison  until  the  next  sitting  of  the  Supreme  to  debt*.  Upon 

Court  in  its  insolvency  jurisdiction.     The  Insolvent  was  now  of  the  Court 

brought  up  in  custody  for  the  Court  to  deal  with  him.     The  ^^^^E  to 
.  8««e  goods, 

&ct8  of  the  case  sufficiently  appear  from  his  Honoris  judgment,  the  property 

ofthelnsol- 
,  vent,  he  did 

Sir  Oeorge  Stephen  was  heard  for  the  Insolvent.  not  surrender 

them,  but 
falsely  repre- 

No  one  appeared  against  him.  ^°*^  *^™ 

perty  of  a 
jn,  J         J.     woman  with 

Cur.adv.vuU.   ^homhewa. 

cohabiting. 

Seld,  that 

in  so  doing  he 

perpetrated  an 

offence  within 

jilS.      Mr.  Justice   Molesworth  now  delivered  judgment  as  7  Vic.  No.  19, 

^     #.  „  s.  18,  and  be- 

follows  :—  came  liable  to 


Tou  were  indebted  in  a  sum  of  £136  some  shillings,  and 
appear,  when  sued,  to  have  had  sufficient  means  to  pay  that 
debt.  But,  instead  of  paying  it,  acting  as  you  were  ill- 
advised,  you  executed  a  conveyance  of  your  business  as  a 
photograper,  intending  thereby,  for  a  nominal  consideration 
of  £20,  to  convey  the  utensils  and  property  to  a  woman 
with  whom  you  were  cohabiting.  You  afterwards  filed  your 
schedule,  suppressing  the  ownership  of  the  greater  portion  of 
your  property,  introducing  a  fictitious  statement  as  to  debts, 
and  admitting  that  you  owed  the  debt  for  which  you  were 

W.  W.  k  a'B.  vol.  I. — I.  E.  fc  M.  E 


punishment 
under  s.  19. 
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saed.     A  messenger  of  insolvency  called  at  yonr  establish- 
ment, in  order  to  take  possession  of  the  goods  yon  had 
J.  surrendered.     He  then  inquired  whether  the  property  there 

PoGONowBEi.  belonged  to  you,  and  you  represented  it  as  belonging  to  the 
woman  to  whom  yon  had  made  an  assignment.  You  also 
adopted  a  proceeding  intended,  in  some  degree,  as  a  bribe  to 
this  officer  not  to  perform  his  duty,  you  having  taken  for  him 
a  likeness  valued,  by  the  trade  price,  at  £5,  for  which  yoo 
expressed  your  intention  of  making  no  charge.  He,  however, 
was  not  satisfied  with  this  surrender,  and  returned  afterwards 
with  officers  of  the  Court,  and  took  possession  of  a  good  deal 
of  the  property,  part  of  which  was  upon  your  person,  and  the 
remainder  on  the  premises.  You  afterwards  appeared  before 
the  Insolvent  Court,  and  then  made  a  fiill  and  fair  disclosure 
of  your  property,  and  of  all  the  dishonesties  you  had  previonslj 
committed. 

In  this  case  it  is  insisted  that,  inasmuch  as  there  was  no 
mechanical  removal  of  any  portion  of  the  property,  and  as  the 
pretended  conveyance  could  not  be  operative  upon  the  property, 
but  only  as  regards  your  business,  you  have  not  committed 
any  offence  under  the  73rd  sectioi^  of  the  "  Insolvent  Act," 
5  Vic.,  No.  17.  Were  you  found  guilty  of  fraudulent  insol- 
vency, you  would  be  liable  to  transportation  for  fifteen  years, 
or  not  less  than  five,  and  to  imprisonment  for  a  period  not 
exceeding  three  years.  With  regard  to  your  offence  being 
merely  a  conveyance  of  the  business,  there  being  no  mechani- 
cal removal  of  property,  I  should  hesitate  to  say  that,  under 
that  clause,  you  are  guilty  of  any  offence  for  which,  upon  an 
ordinary  criminal  prosecution,  you  might  be  convicted.  Bnt 
the  section  I  have  now  to  deal  with  embraces  other  cases 
besides  those  of  the  particular  class  referred  to.  When  the 
messenger  came  to  seize  your  property,  you  ought  to  have 
surrendered  it ;  but,  instead  of  doing  so,  you  made  an  nntrae 
representation  as  to  its  ownership ;  and  I  think  you  then  per- 
petrated an  offence  under  the  18th  section  of  the  Act  7  Vic., 
No.  19. 
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Though  sabseqaent  penalties  yon  have  undergone,  and  the 
abandonment  of  that  property  to  your  creditors,  may  operate 
in  some  degree  to  mitigate  the  punishment  the  Court  will  now 
inflict^  criminality  was  nevertheless  incurred  by  the  non- 
surrender  of  the  property  in  the  first  instance.  I  cannot  see 
that  the  subsequent  giving  up  of  the  property  indicates  the 
existence  of  any  conscientious  scruples.  It  was  given  up 
because  it  was  seized — you  could  not  resist  its  seizure,  and 
did  not  attempt.  You  were  not  so  foolish  as  to  attempt^  by 
further  untrue  assertions,  to  protect  the  property  which  nothing 
could  save,  and  you  are  not  entitled  to  consideration  on  this 
account. 
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In  re 
POOONOWSKI. 


You  have  clearly  committed  an  offence  under  the  Act, 
and  the  sentence  of  the  Court  is,  that  you  be  imprisoned  for 
a  period  of  nine  months. 


0 


Lr  Bs  ALLAN  FISHER,  an  alleqed  Insolvbnt. 
RDER  nid  for  compulsory  sequestration. 


April  21,  28, 


A  petition  for 
compulsory 
sequestration 
Mr.  Lawes,  for  the  petitioning  creditor,  in  support  of  the  averred  that 
^^^^     .  .  the  debtor 

<«^«""«-  having  the 

sentence  of  a 

Mr.  Uolroyd,  for  the  alleged  Insolvent,  contra. — Neither  the  Court  against 

petition,  order,  or  summons  allege  any  sufficient  act  of  insol-  bim,  and  being 

Tency.     These  documents  allege  that  the  debtor,  having  the  required  by  a 

sentence  of  a  competent  Court  against  him,  and  being  there-  did^t^satirfV 

tmto  required  by  a  proper  officer,  did  not  satisfy  the  same  or  the  same  or 

point  out  sufficient  property  to  satisfy  the  same.     This  is  not  fi^ient  pro- 
perty .to 
satisfy  the 

■ame;  bat  did  not  state  that  the  officer  &iled  to  find  sufficient  property  to  satisfy  the 

wntence. 

Seld,  that  the  petition  did  not  sufficiently  set  forth  the  alleged  act  of  insolvency ; 
lea?e  to  amend  refused ;  and  Order  nin  disdiarged  without  costs. 

E  2 
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enongh — ^the  5  Vic,,  No.  17,  sec.  6,  requires,  farther,  that  the 
officer  should  also  fail  to  "  fi^d"  (whether  pointed  out  or  not) 
sufficient  property  to  satisfy  the  sentence ;  and  such  failure  of 
the  officer  to  *'  find"  such  property,  as  a  constituent  element 
in  this  sort  of  "act  of  insolvency,"  must  be  specifically 
alleged  in  the  petition  and  other  documents,  under  section  13 
of  the  Act.     In  re  Oibb  (g). 


Mr.  Lawes  in  reply. — ^The  not  finding  of  property  by  the 
officer  was  no  constituent  part  of  the  debtor's  "  act  of  insol- 
yency,"  but  merely  evidence  corroborative  and  confirmatory  of 
the  debtor's  inability  to  pay,  and  of  his  neglect  to  satisfy  the 
judgment  when  thereunto  required  by  the  officer ;  the  failure 
to  satisfy  the  sentence  being  the  essence  of  the  act  of  insol- 
vency. 

Cur.  adv,  ru/t 


ApHl2S, 


J. 


Mr.  Justice  Molesworth. — In  this  case  an  objection  is 
raised  to  the  regularity  of  the  proceedings  on  the  ground  that 
neither  the  petition  nor  the  order  disclose  a  sufficient  act  of 
insolvency.  Under  the  5th  section  of  the  '*  Insolvent  Act^  as 
to  this  act  of  insolvency,  the  several  ingredients  are  thes^- 
tence  of  a  court  of  competent  jurisdiction,  an  execution,  a 
demand  by  the  officer  charged  with  the  execution,  and  the 
non-payment  and  non-pointing ^nt  The  Act  then  goes  onto 
specify  as  another  ingredient  a  return  by  the  sheriff's  officer 
or  his  affidavit  that  there  has  been  no_8ufficient  disposable 
property  found  to  satisfy  the  sentence.  This  last  alternative 
is  obviously  of  importance,  because  a  case  might  occur  in 
which  a  person  was  requested  to  point  out  or  to  pay,  and  did 
neither,  but  where,  notwithstandmg  that,  the  officer  actually 
levied  the  amount  of  the  execution.  This,  therefore,  appears 
to  me  to  be  one  of  the  essentials  of  the  act  of  insolvency,  and 


0^)  2  W.  &  W.,  I.  B.  &  M.  40. 
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In  re 
FiSHEB. 


not  to  be  sufficiently  stated.  If  we  come,  then,  to  the  13th  1^64. 
section  of  the  Act,  the  Supreme  Court,  upon  a  petition  set-  Ikbolybkot. 
ting  forth  the  alleged  act  of  insolvency,  may  place  the  estate 
under  sequestration.  In  the  present  case,  the  petition  does 
not  sufficiently  set  forth  the  alleged  act  of  insolrency.  ^  If  the 
debtor  were  traversing  this  petition,  he  couldnot  traverse  the 
fact  of  whether  the  officer  did  actually  levy  the  amount.  There- 
fore that  which  gives  jurisdiction  to  the  Court  being  defective, 
I  think  I  ought  to  discharge  the  order  nisi;  but,  under  the 
circumstances,  I  will  discharge  it  without  costs.  I  do  not 
think  I  ought  to  allow  amendment  It  is  the  act  of  the  par- 
ties, not  the  act  of  the  Court,  and  I  doubt  whether  this  peti- 
tion gives  the  Court  any  jurisdiction  at  all. 


Order  nisi  discJiarged  tdthaut  costs. 


hf  BB  THOMAS  NEWBIGGING,  ak  alleged  Insolvent. 


R. 


^ULE  nisi  for  compulsory  sequestration.  In  this  case  it 
appeared  by  the  affidavit  of  service  that  service  of  a  copy  of 
the  summons  had  been  effected  '^  by  delivering  the  same  to 
"  the  person  acting  as  barman  of  the  hotel  known  as  Cooper*s 
*' Family  Hotel,  at  that  hotel,  being  a  competent  person 
"  residing  at  the  last  known  place  of  abode  of  the  above-named 
" Thomas  Newhigging.^  Notice  of  objections  had  been  filed, 
stating  several  special  grounds,  and  concluding  as  follows : — 
'*  I  intend  to  dispute  the  regularity  and  sufficiency  of  the 
"  proceedings  herein." 

Mr.  Lawes,  on  behalf  of  the  alleged  Insolvent,  took  a  preli- 
minary objection  to  the  service  of  the  summons. 

■enred  under  the  provUioiu  of  **  The  Common  Law  Praotice  Act"  or 
must  be  obtained. 


3fay26. 

Filing  notice 
of  objectionB, 
one  of  them 
being  upon 
the  ground  of 
the  irregu- 
larity of  the 
proceed  ing8« 
does  not  pre- 
clude an 
alleged  insol- 
vent from 
objecting  to 
insufficiency 
of  service. 

Where  the 
Insolvent 
cannot  be 
served  perso- 
nally, he 
must  be 
a  special  order 
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Mr.  Atkins  in  support  of  the  rale. — The  filing  a  notice  of 
objections  is  an  admission  of  the  regularity  of  seryioe.    In 

In7e        ^  ^«^  W- 


KiwBiaeiBra. 


Mb.  Justice  Moleswobth. — I  am  not  prepared  to  say  that 
I  should  follow  that  case,  but  the  present  is  distinguishable 
from  it  as  the  notice  of  objections  expressly  relies  upon  the 
irregularity  of  the  proceedings  as  a  ground  of  objection.  I  do 
not  think  that  an  alleged  Insolvent  is  debarred  from  discharg- 
ing a  rule  obtained  against  him  on  the  ground  of  an  informal 
service  because  he  has  stated  other  grounds  of  objection,  lest 
that  should  fail. 

Mr.  Lowes, — The  25th  section  of  the  ^^  Insolveni  Act*^ 
requires  service  in  the  same  manner  as  by  law  provided  for  the 
service  of  any  other  summons,  ie.^  in  the  mode  prescribed  by 
the  18th  section  of  "  The  Common  Law  Practice  Act  1856," 
by  which  the  9th  of  the  rales  made  under  the  provisions  of 
the  "  Insolvent  Act "  is  in  effect  repealed,  and  the  mode  of 
service  thus  pointed  out  has  not  been  followed.  If  the  9th 
rule  be  relied  upon,  the  affidavit  is  insufficient,  as  it  does  not 
appear  that  the  debtor  cannot  be  personally  served.  "  The 
*'  last  known  place  of  abode"  is  not  equivalent  to  "  the  usual 
^'  place  of  abode,"  nor  does  it  appear  that  the  person  served 
was  an  inmate  or  resident  of  the  last  known  place  of  abode. 

Mr.  Atkins  in  support  of  the  rule. 

Mb.  Justiob  Moleswobth. — I  think  that  no  sufficient  ser- 
vice has  been  proved.  Where  personal  service  cannot  be 
effected,  recourse  must  be  had  to  the  provisions  of  ^*Ths  Common 
Law  Practice  Act"  and  if  it  be  found  impracticable  to  effect 
service  under  that  Act,  the  Court,  upon  special  application, 
may  sanction  some  other  mode  of  proceeding ;  but  in  this  case 
there  is  nothing  to  shew  that  the  Insolvent  might  not  have 

(A)  1  W.  &  W.,  I.E.M.  136. 
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been  personally  serred,  and  even  were  this  shewn,  there  would 
still  be  no  proof  of  proper  service.  The  rule  must  either 
stand  oyer,  the  petitioner  paying  costs,  or  if  he  prefer,  what 
appears  to  me  the  better  coarse,  it  will  be  discharged.  NiwBioaivo. 

Mr.  Atkim  consented  to  the  rule  being  discharged. 

Rule  discharged. 


In  re 


In  be  WILLIAM  BATEMAN,  an  Insolvent. 

Julff  7. 

-l-N  this  case  the  Commissioner  for  the  Gkelong   Circuit  The  Coart 

District  had  refused  the  Insolvent  a  certificate  in  September,  aJ^on^other 

1857.     He  took  no  steps  to  appeal  against  the   Commis-  than  that  con- 

sioner's  decision  until  April,   1860,  when  he  endeavored  to  statute,  to 

appeal  under  10  Vic,  No.  U,  sec.  7.     The  Court  then  refused  entertain  an 
'^'^  '  '  appeal  from 

to  entertain  the  appeal,  Mr.  Justice  PoJdman  holding  that  the  refusal  of' 

this  section  could  only  apply  to  cases  in  which  the  Commis-  ^ptifi«ite   *  * 

sioner's  refusal  had  been  confirmed  by  the  Supreme  Court,  on 

appeal  by  the  insolvent  (j).     The  insolvent  presented  another 

petition  of  appeal,  dated  29th  April,  1864,  a  majority  of 

creditors  concurring,  as  required  by  the  above  section.    This 

appeal  now  came  on  to  be  heard. 

Mr.  Lowes,  for  a  creditor. — The  Court  has  no  jurisdiction. 
The  point  has  already  been  decided  against  the  Insolvent  upon 
the  words  of  the  Act ;  and  the  same  construction  was  put 
npon  the  section  in  the  case  of  In  re  John  Chapman  (k). 

Mb.  Justice  Molesworth  stated  that  he  should  follow 
these  decisions. 

(J)  Tide  Argue  newspaper  of         (*)  Snp.  Ct.  Vic,  Jnly,  1861. 
6  October,  1860. 
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In  re 
Batsman. 


Mr.  Billing  for  the  Insolyent. — ^As  the  Court  declines  to 
re-open  the  question  of  appeal  under  that  section,  I  shall 
confine  myself  to  the  right  of  altering  the  Commissioner's 
decision,  which  the  Court  possesses  independent  of  statute. 
The  mode  of  appeal  in  the  first  instance,  pointed  out  hj 
the  20th  section  of  7  Ftc.,  No.  19,  is  merely  indicatory 
of  one  proceeding  which  may  be  adopted,  and  not  pro- 
hibitory of  any  other. .  Although  it  mentions  a  time  within 
which  an  appeal  may  be  made,  there  is  nothing  to  destroy  the 
right  of  appeal  after  that  time  has  expired.  Notwithstanding 
the  words  of  that  section,  the  Court  has  power  to  entertain 
an  appeal  at  any  time  by  virtue  of  its  inherent  jurisdiction, 
haying  the  same  power  as  the  Lord  Chancellor  has  under  the 
great  seaL  Were  there  no  such  section  in  the  Act,  the  Court 
could  still  have  heard  an  appeal.  The  words  of  the  statute 
are  directory  rather  than  compulsory,  and  are  not  sufficient 
to  prevent  the  Court  from  exercising  its  jurisdiction  after  the 
time  at  which  it  declares  that  an  appeal  may  be  made.  Sex 
V.  the  InhabUants  of  St.  Gregory  (I),  Ex  parte  Hanson  (m), 
Anonymous  (n).  Ex  parte  Dewdney  (o),  Ex  parte  Roffey  [p\ 
Ex  parte  Williamson  {q\  Christian's  Bankrupt  Law  (r). 


Mr.  Justice  Molesworth. — I  do  not  think  that  I  hare 
the  power  to  entertain  this  appeal.  In  many  points  the 
machinery  of  the  Insolvent  Acts  is  imperfect,  and  gross  injns- 
tice  would  arise  from  the  absence  of  direct  provisions  if  the 
Court  did  not  assume  to  itself  jurisdiction  to  supply  the 
deficiencies  of  those  acts,  and  the  Court  has  in  such  cases 
consented  to  remove  an  evil  which  would  otherwifle  be  irre- 
moveable.  But  such  assumed  powers  have  only  been  exercised 
where  the  Act  has  been  silent  in  respect  to  the  mode  in  which 
its  provisions  are  to  be  carried  out.  We  are  now  dealing, 
however,  with  what  the  Act  has  amply  provided  for  in  limiting 


(0  2A.&fi.,99. 
(m)  12  Yes.,  848. 
(«)  14  Ves.,  461. 
(o)  15  Vet.,  496. 


(p)  19  Yet.,  46& 
Q)    lAtk.,82. 
(r)    VoL  II.,  p.  15. 
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the  common  law  rights  of  a  creditor  to  be  paid  his  debt  out 
of  any  property  which  his  debtor  may  at  any  time  acquire  by 
permitting  the  debtor  under  certain  limitations  and  restric- 
tions to  obtain  his  certificate,  and  I  haye  no  power  to  alter 
these  limitations  and  restrictions.  The  Commissioner's  dis- 
cretion in  granting  such  a  certificate  is  controllable  by  an 
appeal,  the  Act  being  rigidly  stringent  as  to  the  time  within 
which  that  appeal  must  be  made.  Whether  the  certificate  be 
allowed  or  disallowed,  the  appeal  must  be  immediate.  The 
Act  alone  can  be  looked  to  as  to  granting,  suspending,  or 
refusing  an  insolvent's  certificate,  both  as  to  the  manner  in 
which  it  is  to  be  done,  and  the  results  of  doing  it.  It  is 
enabling  in  favor  of  the  Insolvent  as  against  the  common  law 
rights  of  his  creditors,  and  I  cannot  extend  the  powers  which 
it  thus  gives.  But  even  if  I  could  regard  the  clauses  of  the 
Acts  with  respect  to  the  granting  of  certificates  as  directory 
only,  and  not  compulsory,  and  felt  competent  to  exercise  any 
discretion  in  the  matter,  although  I  might  rectify  any  acci- 
dental omission  in  following  its  directions,  I  should  refuse  to 
entertain  an  appeal  in  a  case  such  as  this  where  seven  years 
have  elapsed  since  the  decision  which  is  appealed  against  was 
pronounced.  To  do  otherwise  would  be  contrary  to  the  Act, 
whether  its  provisions  were  compidsory  or  directory,  as  its 
directions  are  clearly  opposed  to  any  delay  in  prosecuting  an 
appeal.     I  shall,  therefore,  refuse  this  application  with  costs. 


In  re 
Batbmait. 


Appeal  dismissed  with  costs. 
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1864. 

Insolvekct. 

July  7. 


In  bb  ARTHUR  HEWITT,  an  Insolvent. 


STonnd       .x^ 


It  is  ground 
for  the  reftisal 
of  a  certificate 
of  discharge 
to  an  Insol- 
vent, that 
after  the  se- 
questration, 
and  without 
leave  of  the 
creditors  or 
the  Court,  he 
left  the  Colo- 
ny, and  had 
not  returned 
when  the 
application 
for  certificate 
was  made. 


PPEAL  against  a  decision  of  the  Chief  CommissioneT 
of  Insolvent  Estates,  who  had  refused  to  grant  a  certificate  of 
discharge  to  the  insolvent,  on  the  ground  that  after  the 
sequestration,  and  without  leave  of  the  creditors  or  the  Court, 
he  had  left  the  colonj,  and  had  not  returned  when  the  appli- 
cation for  certificate  was  made  («).  The  insolvent  had  gone  to 
New  Zealand,  where  he  was  earning  a  small  salary  as  an 
attorney's  clerk,  and  the  petition  stated  that  he  had  not  the 
means  to  return  to  Melhoume. 

Mr.  Lawes,  in  support  of  the  appeal,  suhmitted  that  the 
insolvent  having  been  absent,  the  Commissioner  ought  to  hare 
delayed  giving  judgment ;  or,  on  the  other  hand,  if  he  thongbt 
the  insolvent  deserved  punishment,  a  suspension  instead  of  a 
refusal  of  certificate  would  have  been  sufficient. 


His  Honor,  after  remarking  upon  the  large  indebtedness 
of  the  Insolvent,  and  the  almost  nothingness  of  the  assets,  did 
not  think  it  was  a  case  for  the  Court  to  interfere. 

Appeal  dismisaed. 


(*)  Vide  5  Vic.,  No.  176,  s.  66,  and  7  Vic,,  No.  19,  ■.  la 
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1864. 
In  bb   FREDERICK  AUGUSTUS  RUCKER,  an       Insolvenoy. 

IksOLYSHT.  June  2. 

Julyl4u 

T  — 

-L  HE  estate  of  this  Insolvent  had  heen  sequestrated  in  the  An  application 
year  1843,  prior  to  the  passing  of  the  7  Vic,  No.  19,  and  two  po'intme^  of 

trustees  had  been  appointed  under  the  provisions  of  5  Fie.,  a  new  trustee 

of  an  insol- 
No.  17.      These  trustees  were  subsequently  removed  under  ^ent  estate 

5  Vic.,  No.  17.  s.  57,  for  absence  from  the  colony,  and  Mr.  ^^fYr^s^f 

Alexander  Laing,  one  of  the  official  assignees,  was  thereupon  in  place  of  an 

elected  as  trustee  of  the  estate.     In  1863,  Mr.  Laing  left  the  neeTerroneons- 

colony,  and  Mr.  Moore  was,  by  order  of  the  Chief  Justice,  under  h  appointed, 

should  be 
7  Vic,  No.  19,  s.  1/2,  appointed  official  assignee  of  all  estates  made  either 

of  which  Mr.  Laing  had  been  "  official  assignee,"  and  by  mis-  ^^J°*ffici^ 

take  the  order  for  his  appointment  was  made  to  include  this  assignee  or 

.  .  with  his  con- 

^^'*-  cuirence. 


Mr.  Holroyd  now  moved,  under  5  Vic,  No.  17,  sec.  57,  for  mation  by  the 

an  order    for  the  election  of  a  new  trustee  in  the  place  of  ^°^  ^  5*® 

*  election  of  a 

Mr.  Laing,  new  trustee 

under  5  Fic, 

No.  17,  s.  57, 

Mb.  Justice  Molesworth. — I  think  this  application  ought  need  not  be  at 

to  be  made  either  on  notice  to  Mr.  Moore,  or  with  his  concur-  ting  of  the 
rence.    I  see  no  difficulty  in  the  application  otherwise.    I  think  Court, 
the  order  should  be  declaratoiy  that  Mr.  Moore  is  not  a  trustee 
of  this  estate,  and  then  make  a  reference  to  the  Chief  Com- 
missioner to  proceed  to  an  election  of  a  new  trustee. 


An  order  was  subsequently  made,  on  the  consent  of  Mr. 
Moore,  for  a  meeting  of  creditors  to  elect  a  new  trustee  in  place 
of  Mr.  Laing,  It  was  held  on  24th  June,  and  Mr.  Moore, 
official  assignee,  was  elected,  and  accepted  office.  Through 
an  oversight  the  election  was  not  presented  by  the  Chief  Com- 
missioner for  confirmation  at  the  next  sitting  of  the  Court. 
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In  re 
RT7CKXB. 


The  Act  provides  "  that  so  soon  as  the  trustees  elected  by  the 
"  creditors  shall  have  accepted  their  office,  it  shall  and  may  be 
*'  lawful  for  the  Supreme  Court  to  make  an  order  confirming 
"  the  appointment  of  such  trustees.*' 


July  14.  Mr.  Holroyd  now  applied  to  the  court  for  an  order  of  con- 

firmation  nunc  pro  tunc,  or  such  other  remedy  as  the  Court 
would  apply. 

Mb.  Justiob  Molbsworth. — I  think  the  confirmation  need 
not  be  at  the  next  sitting  of  the  Court.  Therefore,  any 
special  order  such  as  now  asked  is  not  necessary. 

No  order. 


In  rb  GEORQE  THOMAS,  ah  Insolvbkt. 


June  2, 11, 
16,  30. 
July  18. 

Discounting  a  .xXPPEAL  by  creditors  against  the  decision  of  the  Chief 
wUhln^th™^    Commissioner  suspending  the  Insolvent's  certificate  for  twelre 
letter  of  the 
5  Vic.,  No.  17, 
8. 73,  as  "  con- 
tracting a 
debt  fraudu- 
lently by 
means  of  a 
false  pre- 
tence," and  is 
an  act  of 
fraudulent 
insolvency. 


months,  they  contending  that  the  certificate  should  hare  been 
altogether  refused.  There  was  also  a  cross  petition  of  appeal 
by  the  Insolvent  against  the  suspension  of  the  certificate,  and 
praying  for  its  immediate  grant.  The  facts  of  the  case  are 
fully  stated  in  his  Honor's  judgment. 

Sir  George  Stephen  for  the  apposing  creditors. 

Mr.  BHUng  for  the  Insolrentb 


Our.  adv.  vuU. 


As  to  the 
conduct  for 
which  a  certi- 
ficate should 
be  withheld,  the  Court  is  not  limited  to  the  enumeration  in  the  Act  7  Tie.,  No.  19. 


An  objection  to  the  grant  of  a  certificate  to  an  insolvent  charged  him  with  hsTiog 
knowingly  and  wilfully  given  false  answers  and  false  explanations  when  under  exsmi- 
nation  on  oath, 

Held,  that  the  offence  under  the  Act  related  to  answers  by  the  Insolvent  to  inqmriei 
made  for  the  discovery  of  assets,  Slc.,  and  not  to  answers  to  protect  himself  fiom  the 
refusal  of  n  certificate ;  and  objection  overruled. 
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In  re 

Thomas. 


In  this  case  the  learned  Commissioner  suspended  the  certi- 
ficate of  the  Insolvent.    The  creditors  have  appealed,  insisting 
that  the   certificate  should  have    heen  altogether  refused.       jiuvlS, 
Thomas  has  appealed  against  the  suspension. 


The  charge  earliest  in  date  and  greatest  in  magnitude  is 
forgery  and  uttering :  that  is,  having  deposited  with  him  a 
blank  acceptance,  given  to  another  person  for  another  purpose, 
fraudulently  fiUing  it  up  as  a  bill  to  himself  and  discounting 
it.  This,  although  amounting  to  felony  and  injuring  indivi- 
duals, I  think  comes  under  the  Act,  5  Ftc,  No.  17,  sec.  73, 
defining  acts  of  fraudulent  insolvency.  Several  of  the 
offences  there  enumerated  might  be  larceny.  Discounting 
a  forgery  comes  within  the  letter  of  the  clause,  contracting 
a  debt  fraudulently  by  means  of  a  false  pretence.  Besides, 
we  have  in  several  cases  held,  that  as  to  the  conduct  for 
which  a  certificate  should  be  withheld  we  are  not  limited  to 
the  enumeration  in  the  Act  7  Vic,  No.  19. 


Mr.  Scott  was  extensively  connected  with  Thomas  in  buying 
and  refitting  ships,  and  had  some  similar  dealings  with  Mr. 
Barnes,  living  at  Williamstown,  and  had  obtained  several 
acceptances  from  Barnes,  and  passed  them  to  Thomas,  Scott 
and  Barnes  had  been  about  purchasing  the  ship  <'  Hindoo," 
and  on  the  9th  June  Barnes  gave  Scott  the  blank  acceptance  in 
question,  to  be  filled  with  such  sum  as  might  be  wanted  for 
that  purpose.  This  was  handed  by  Scott  to  Tlwmas,  Thomas 
filled  it  as  a  bill  drawn  by  himself  on  Barnes,  dated  June  1, 
1868,  at  three  months,  for  £250  12a.  M.  This  bill  he  failed 
to  discount;  but  indorsed  and  deposited  it  in  the  Bank  of  New 
Bouth  Wales,  where  he  kept  his  account  as  an  auctioneer,  and 
thereby  increased  his  credit ;  and,  getting  it  out  of  that  bank, 
he,  on  the  14th  of  July,  discounted  it  with  Mr.  Jenner,  On  the 
drd  of  September  Thomas  called  a  meeting  of  his  creditors, 
and  proposed  5a.  in  the  pound.     Subsequently,  September  28, 
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In  re 

Thomas. 


he  Yoluntarily  sequestrated  his  estate.    Jenner,  as  indorsee  of 
the  bill  in  question,  commenced  an  action  by  the  summary 
process  on  bills  against  Barnes,  and  Barnes  got  liberty  to 
defend  it  upon  affidavits  of  himself  and  Scott — I  presame 
conformably  to  their  evidence  in  this  matter — and  the  action 
was  not  prosecuted,  but  the  bill  given  up  to  him.    The  learned 
Commissioner  on  this  subject  decided  in  favor  of  Thom4MS, 
[His  Honor  read  at  great  length,  and  commented  on,  the 
evidence  given  in  support  of  and  in  opposition  to  this  charge, 
and  proceeded  :— ]     On  the  whole,  I  believe,  in  the  words  of 
the  first  charge,  that  Thomas  "  received  from  Scott,  for  the 
''  purpose  of  deposit  in  his  safe  for  safe  custody,  a  piece  of 
<^  paper  with  the  name  of  Barnes  written  across  it,  and  that, 
'^  without  the  authority  or  knowledge  of  Scott  or  of  Barnes, 
"  he  drew  a  bill  of  exchange  on  the  said  paper,  dated  the  1st 
'^  of  June,    1863,   and  uttered   the  said  pretended  bill  of 
*'  exchange,  well  knowing  the  same  to  be  a  forgery ;  and  that 
*^  on  several  occasions,  when  the  said   Scott  and    Barnes 
"  demanded  the  said  paper  back  from  him,  he  falsely  pretended 
''  that  he  had  lost  it."      But   I  have  considerable  doubts 
whether  Scott  did  not  sanction  the  filling  in  in  its  inception. 
That  supposition,  however,  would  go  to  inculpate  Scott,  not  to 
exculpate  Thomas,     Before  I  could  say  Thomas  was  the  dupe 
of  Scott,  1  must  believe  that  Scott  made  Thomas  think  he  had 
Barnes's  authority  to  fill  the  blank  bill  for  his  ovm  purposes  in 
making  a  payment  to  Thomas  ;•  and,  having  regard  to  Barnes  s 
statements  as  to  his  conversations  with  Thomas  before  and 
after  the  bill  fell  due,  I  must  either  suppose  Barnes  perjured, 
or  that  Thomas  sacrificed  his  ovm  character  in  order  to  save 
that  of  Scott,     1  would  have  less  doubt  in  affirming  a  charge 
of  filling  and  uttering  the  bill  without  having,  or  supposing 
he  had,  Barneses  authority. — [His  Honor  then  referred  to 
several  other  charges  which  on  the  evidence  he  did  not  consider 
proved,  and  proceeded : — ] 


The  transactions  with  Mr.  Mills  form  the  subject  of  objections 
2, 4, 5  and  6.     About  August  27, 1863,  the  Insolvent  got  ten 
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wooden  houses  from  MiUa  for  shipment  to  New  Zealand,  price 
iB400,  on  credit.  He  hypothecated  the  bill  of  lading.  On  the 
29th  August — Saturday — he  applied  to  MUls  for  a  loan  of 
iS280,  and  obtained  it  on  a  pledge  of  the  scrip  for  100  shares 
of  the  National  Bank,  which  he  said  were  worth  i6480.  Two 
days  after — Monday,  August  31 — Mills  got  a  transfer  slip,  and 
asked  him  to  sign  it.  He  said  he  could  not,  as  he  had  drawn 
against  it,  and  overdrawn,  at  the  National  Bank.  About  two 
days  after  this — September  2 — he  sold  a  ship  called  the 
**  WUlium  Buchanan'*  to  MUls,  the  price  being  partly  the 
debt  for  the  ten  wooden  houses  and  the  loan  of  £280 ;  and 
thereupon  Mills  receipted  the  inroice  for  the  houses.  MiUs 
thought  he  bought  the  ship  free ;  but,  instead  of  that,  she  was 
liable  to  demands  for  arrears  of  seamen^s  wages,  and  she  had 
been  chartered,  and  £300  of  the  charter  money  was  received 
by  Thomas.  Mills  states  he  had  to  pay  £1,560  before  he  got 
possession  of  the  vessel :  but  this  is  not  all  to  be  regarded  as 
breach  of  contract. 
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In  re 
Thomas. 


The  fourth  objection  relates  to  getting  the  wooden  houses, 
being  insolvent,  not  intending  or  expecting  to  pay  for  them. 
As  to  this,  I  do  not  dissent  from  the  Commissioner's  acquittal. 
Thomas  certainly  made  great  efforts  to  discharge  this  obliga- 
tion— so  much  so  as  to  incur  the  imputation  of  fraudulent 
preference.  I  cannot  say  that  he  was  reasonably  hopeless  of 
carrying  on  business  long  enough  to  discharge  the  debt ;  but 
the  actual  receipt  to  the  invoice  was  procured  by  a  sale  on 
misrepresentation. 


The  Commissioner  considered  the  second  charge  proved — 
namely,  that  of  having  borrowed  from  Mills  on  the  security 
of  scrip,  representing  it  as  ample  security,  well  knowing  that 
it  was  already  pledged  for  its  full  value,  and  held  as  a  security 
by  the  National  Bank.  The  evidence  of  Thomas's  cognizance 
of  the  liability  depends,  not  merely  on  the  deed  of  partnership 
of  that  bank,  which  probably  he  never  read,  but  the  evidence 
of  Mr.   Cunninghaniy  the  manager,  who  states  that  when 
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In  re 

Thomas. 


pressing  Thcmas  for  his  orerdrawn  aoconnt,  ITumias  said  the 
shares  were  rising,  and  he  wished  him  to  hold  them  for  a  few 
months,  as  he  thought  them  good  secoritj.  The  Commis- 
sioner deciding  against  Thomas^  was,  I  think,  hound  not 
merelj  to  suspend  for  a  year,  but  refuse.  He  considered  the 
offence  mitigated  by  Thomas  having  bills  lodged  in  the  bank 
which  might  meet  the  overdraft ;  but  he  had  been  overdrawn 
throughout  the  year,  the  bills  lodged  had  been  refused  dis- 
count I  believe,  and  there  is  no  evidence  that  they  have  since 
discharged  his  liability.  As  to  these  transactions  with  MUh^ 
Thomas  is  in  contradiction  with  him.  He  denies  that  he  told 
Mills  that  he  had  drawn  against  the  scrip.  The  Commissioner 
sustains  the  ninth  charge  so  far  as  regards  books  insufficiently 
kept,  not  as  to  concealing  a  block  cheque  book.  I  concur  in 
this. 


Another  objection  charges  Thomas  with  having  knowingly 
and  wilfully  given  false  answers  and  false  explanations  when 
under  examination  on  oath,  and  especially  in  reference  to  the 
blank  acceptance.  Now,  the  offence  under  the  Act  is,  making 
a  false  answer  to  any  lawful  question  with  intent  to  defraud 
creditors ;  relating,  I  think,  to  inquiries  made  for  the  disco- 
very of  assets,  &c.  The  objection,  and  the  materials  in  this 
case,  would  relate  rather  to  answers  to  protect  himself  from 
the  refusal  of  a  certificate.  I  should  be  unwilling  to  construe 
the  Act  so  as  to  substitute  the  insolvency  jurisdiction  for  a 
trial  for  perjury.  I  have  necessarily  expressed  an  opinion 
against  the  truth  of  Thomases  testimony,  but  do  not  think  a 
prosecution  for  perjury  would  probably  succeed. 


My  definite  opinion  is,  that  the  first,  second,  and  part  of 
the  ninth  objections  are  sustained ;  but  as  to  the  first,  feel 
that  diffidence  that  I  always  do  in  differing  from  the  learned 
Commissioner.  My  order  is,  that  the  certificate  be  absolutely 
refused.    No  costs. 
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In  bb  jane  SOLOMON,  an  Insolvent.  ^Mc^f' 

.  Sept  19,  26. 

.ijLPPEAL  by  Henry  Benjamm,  a  creditor  of  the  insolvent,  j,  s.  was  exe- 

from  a  decision  of  the   Chief  Commissioner  of  Insolvent  cutrixofP  A, 

her  husband. 
Estates  granting  the  insolvent  her  certificate.     The  principal  In  July,  1861, 

ground  of  opposition  to  the  granting  of  the  certificate  relied  f  ^^U  ^aii^t 

on,  and  upon  which  the  judgment  of  the  Court  went,  was  that  J^-S.  as  execu- 

the  insolvent,  being  at  the  time  indebted,  had  disposed  of  liahasub- 

otherwise  than  band  fide,  and  for  a  valuable  consideration,  a  pnftnership 

•^      '  '        between  him- 

large  portion  of  her  property.  self  and  P.  S, 

On  20th  Jan- 
uary,  1863, 
From  the  evidence  taken  in  the  Insolvent  Court,  it  ap-  pending  the 

peared  that  the  insolvent  was  the  sole  executrix  and  universal  gettied  all  her 

devisee  and  legatee  of  her  late  husband,  Philip  Solotnon,  who  property  on 

°  .         one  of  her 

died  in  January,  1857.     Philip  Solomon  was,  up  to  the  time  daughters 

of  his  death,  a  partner  in  the  firm  of  Salami  d  Levy,  and  l^^^^^^"^' 

in  July,  1859,  the  insolvent,  as  the  personal  representative  marriage.    On 

of  her  deceased  husband,  instituted  a  suit  against  Levy  for  ^^^  -^^.^  ^ ' 

an  account  of  the  partnership  transactions.     In  May,  1861,  decree  was 
^   .  ^  ,  .        obtained  by 

a  decree  on  further  directions  was  made  in  this  suit  by  which  p.  declaring 

Levy  was  ordered  to  pay  to  the  insolvent  about  £2,000,  as  ^  l"^^'^^^ 

the  balance  due  to  her  on  the  partnership  accounts.    In  July,  partner  with 

1861,  the  present  opposing  creditor,  Benjayrdnj  instituted  the  directing  ac- 

suit  of  Benjamin  v.  Solomon  against  the  insolvent,  as  executrix  counts  of  the 

of  her  husband,  to  establish  a  sub-partnership  with  him  in  the  g^ip.    on  the 

firm  of  Solomon  d  Levy,  and  for  payment  of  a  share  of  the  ?^*^--^^};®™' 

ber,  looo, 

money  received  by  the  insolvent  from  Levyy  and  other  part-  J.  s.  volunta- 
rily sequestrat- 
ed her  estate. 
On  appeal  from  the  decision  of  the  Chief  Commissioner,  g^nting  the  insolvent  her 
certificate.  Meld,  by  the  primary  Judge,  and  on  appeal  by  the  full  Court,  that  J.  8. 
was  indebted  to  3.  at  the  date  of  the  settlement,  though  the  proof  of  it  had  not  then 
been  established  ;  that  looking  at  all  the  circumstances  of  the  case  the  settlement  was 
not  a  hand  fide  one,  but  colorable  only,  and  the  consideration  of  marriage  could  not 
support  such  a  settlement ;  and  certificate  refused  on  the  ground  that  the  insolvent 
being  indebted  had  unjustifiably  disposed  of  property  otherwise  than  boftdfide  and  for 
valuable  consideration.  

Per  Moleeworth,  J. — A  settlement  executed  in  anticipation  of  the  possible  result  of 
pending  litigation  may  be  as  fraudulent  as  if  executed  after  the  result  is  known. 
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Dership  moneys  received  by  her.  This  snit  was  actirely 
defended  by  the  insolvent,  and  in  March,  1862,  was  registered 
as  a  lis  pendens.  On  the  20th  January,  1863,  immediately 
previous  to  the  marriage  of  her  eldest  daughter,  the  insolvent 
executed  a  settlement  of  that  date  in  favor  of  such  daughter 
of  all  her  real  estate,  including  that  which  had  become 
vested  in  her  under  her  husband*s  will.  At  this  time  the 
insolvent  had  five  other  children  besides  the  daughter 
about  to  be  married.  By  the  settlement  the  daughter'! 
husband  took  no  beneficial  interest  whatever,  the  settled 
property  being  conveyed  in  trust  for  the  separate  use  of 
the  daughter,  and  made  subject  to  her  appointment,  with- 
out any  restriction  upon  alienation  or  anticipation.  On  the 
7th  October,  1863,  a  decree  was  made  in  the  suit  of  Ben- 
jamin V,  Solomon,  declaring  the  Plaintiff  entitled  as  a  sab- 
partner  with  Philip  Solomon  deceased  to  half  the  share  <rf 
Solomon  in  the  firm  of  Solomon  d  Levy,  directing  accounts  of 
the  sub-partnership  against  the  Defendant,  the  present  insol- 
vent, and  decreeing  her  to  pay  the  Plaintiff's  costs  up  to  that 
decree.  On  the  18th  November,  1863,  these  costs  were  taxed 
at  £.515  10^.  9d.,  and  on  the  25th  November,  1863,  the  insol- 
vent voluntarily  sequestrated  her  estate.  There  was  no 
evidence  that  the  trustees  of  the  settlement  had  entered  into 
possession  of  any  of  the  settled  property,  or  that  the  daughter 
of  the  insolvent  had  been  in  receipt  of  any  of  the  rents  or 
profits  of  it.  It  appeared,  however,  that  the  insolvent  had 
continued  after  the  settlement  iti  occupation  of  one  of  the 
houses  settled,  and  which  had  been  previously  occupied  by 
her,  and  that  no  rent  had  been  paid  by  her  either  to  the 
trustees  of  the  settlement  or  to  her  daughter.  Evidence 
was  given  by  the  insolvent  of  a  promise  made  by  her  to 
her  husband  shortly  before  his  death  to  make  a  settlement 
on  her  daughter  when  she  should  marry.  She,  howcTer, 
admitted  that  she  had  never  communicated  this  promise  to 
her  daughter  or  her  intended  husband  until  the  settlement 
was  being  actually  prepared  immediately  antecedently  to  the 
marriage. 
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Mr.  Billing,  for  the  opposing  creditor,  in  support  of  the  1^^- 

appeal.  Insolvency. 


Mr.  J,  W.  Stephen,  for  the  Insolvent,  eontrd. 


In  re 
Solomon. 


Cur,  adv,  vuU. 


Mb.  Justice  Moleswobth  :- 


Jf(^6. 


The  grant  of  a  certificate  in  this  case  has  been  objected  to 
on  foar  specific  grounds,  but  I  shall  only  deal  with  two  of 
them  as  material  to  the  present  question.  It  has  been  con- 
tended that  the  insolvent  has  made  a  settlement  of  a  conside- 
rable portion  of  her  property  on  one  of  her  daughters,  which, 
although  it  may  be,  strictly  speaking,  for  valuable  considera- 
tion— namely,  marriage — is  not,  in  fact,  bond  fide  within  the 
meaning  of  the  section  of  the  Insolvent  Act  relating  to  the 
refusal  of  a  certificate.  The  proceedings  in  the  Equity  suit 
against  the  insolvent  not  having  been  put  in,  I  have  to  deal 
with  somewhat  loose  evidence  as  to  her  indebtedness  at  the 
time  of  executing  the  settlement.  The  evidence  is,  however, 
sufficient  to  shew  that  Benjamin  has  established  a  sub-part- 
nership with  the  deceased  Solomon  in  the  partnership  of 
Solomon  4r  Levy,  and  that  Mrs.  Solomon  had  previously  to  the 
execution  of  the  settlement  received  large  sums  of  money  in 
respect  of  that  partnership,  in  which  sums  Benjamin  was 
entitled  to  participate  as  a  sub-partner.  There  is  enough, 
therefore,  to  shew  that  she  was  indebted  to  Benjamin  at  the 
date  of  the  settlement,  the  10th  of  January,  1863.  The 
question  then  arises  whether  the  settlement  made  on  the 
daughter  was  a  bond  fide  one.  It  was  for  a  valuable  conside- 
ration, as  far  as  marriage  is  one,  but  if  the  settlement,  although 
executed  on  the  occasion  of  the  marriage,  was  made  with 
other  objects  than  the  ostensible  one  of  providing  for  the 
daughter  about  to  be  married,  I  think  it  cannot  be  considered 
bond  fide.     I  entertain  grave  suspicions  as  to  the  truth  of  the 
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In  re 
Solomon. 


allegation  made  by  the  insolyent  tliat  she  acted  in  pamianoe 
of  the  intentions  of  her  deceased  husband,  expressed  in  his 
life  time,  and  promised  by  her  to  be  carried  out:  This  lady, 
the  mother  of  six  children,  has  settled  all  her  property  on  one 
daughter,  as  alleged,  in  obedience  to  the  wishes  of  her  deceased 
husband,  and  with  the  view  to  the  marriage  of  that  danghter. 
No  intention  of  the  kind  was  ever  promulgated  to  add  to  the 
young  lady's  attraction  to  suitors.  This  settlement  fonned 
no  part  of  the  negotiation  with  the  intended  husband,  and 
was  no  inducement  to  the  marriage,  but  Mrs.  Solomon  woald, 
according  to  her  version,  appear  to  hare  reserved  it  as  an 
agreeable  surprise  to,  and  reward  of  disinterestedness  in,  her 
son-in-law  after  marriage.  The  whole  thing,  on  the  face  of  it, 
is,  in  my  opinion,  grossly  improbable.  There  is  no  evidence  that 
the  property  has  ever  been  entered  upon  by  the  trustees,  or 
otherwise  regarded  than  as  still  the  property  of  the  insolvent 
It  has  been  said  that  at  the  time  of  this  settlement  Benjamin 
had  established  no  claim  against  the  insolvent  or  her  deceased 
husband's  esate  ;  but  a  settlement  executed  in  anticipation  of 
the  possible  result  of  pending  litigation  may  be  as  fraudulent 
as  if  executed  after  the  result  is  known.  So  far  back  as  July, 
1861,  Benjamin  had  preferred  his  claim,  and  on  several  occa- 
sions between  that  and  the  date  of  the  settlement  attempts 
had  been  made  by  the  insolvent,  or  on  her  behalf,  to  adjust  it 
Looking  at  all  the  circumstances  of  this  case,  I  have  no  doubt 
that  the  settlement  was  not  a  bond  fide  one,  but  a  colorable 
one  only,  and  such  as  by  virtue  of  secret  arrangements,  or, 
perhaps,  understanding  only,  still  left  the  property  to  some 
extent  under  the  insolvent's  control,  or  available  to  the  fulfil- 
ment of  her  wishes;  and  on  this  ground  alone  I  am  of  opinion 
that  the  certificate  should  have  been  refused. 


My  mind  is  also  under  great  doubts  as  to  the  truth  of  the 
account  of  the  disposal  of  other  portions  of  the  property. 
A  sum  of  £6000  is  shewn  to  have  come  into  the  hands  of  the 
insolvent,  which  has  disappeared,  and  there  is  no  attempt  to 
explain  what  has  become  of  it.     However,  whilst  entertaining 
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donbts  of  the  good  faith  and  full  truth  of  the  insolvent's         1®^* 
statements  on  this  part  of  the  case,  I  do  not  found  my  judg-    Insolybncy. 
ment  on  th^n,  but  base  my  decision  on  the  execution  of  the         J~^ 
settlement  of  January,  1863,  which  I  think  colorable,  and  not      Solohoic. 
hand  fide.     I  therefore  reyerse  the  decision  of  the  learned 
Chief  Commisttoner,  and  order  that  the  insolTcnt's  certificate 
of  conformity  be  disallowed. 

Appeal  allowed ;  certificate  refused. 


From  this  order  of  his  Honor  Mr.  Justice  Molesworth  the  September  19. 
Insolyent  now  appealed  to  the  full  Court  («),  on  the  ground 
that  the  eyidence  did  not  justify  his  Honor  in  refusing  to 
allow  the  certificate. 

Mr.  Dawson  and  Mr.  J.  W.  Stephen  for  the  Appellant — ^There 
is  no  eyidence  that  the  Insolyent  was  indebted  at  the  time  of 
the  execution  of  the  settlement.  No  doubt,  as  held  by  this 
Court  in  Goodman  v.  Hughes  (v),  a  settlement  made  to  defeat 
a  person  who  has  a  cause  of  action  against  the  settlor  is 
fraudulent  within  the  13  Eliz.  But  in  that  statute  the  words 
'^  being  indebted  "  do  not  occur  as  they  do  in  the  section  of 
the  *^  Insolvent  Act^^  now  under  consideration.  Moreoyer, 
Mrs.  Solomon,  if  indebted  at  all  at  the  time  of  the  settlement, 
was  so  in  auter  droit  as  executrix,  but  the  property  settled 
was  her  own.  This  settlement  was  for  valuable  consideration, 
namely,  marriage ;  and  a  person  under  liabilities  or  haying 
debts,  either  inprasenti  or  in  futuroy  is  not  thereby  prevented 
from  alienating  his  property ;  and  even  if  the  Insolvent  took 
advantage  of  the  approaching  marriage  of  her  daughter  to 
effect  this  settlement  that  will  not  render  it  void.  In  Abra- 
ham BiaVs  case  (w\  and  ia  McOarrelVs  case  (x\  it  was  held 

(0  Coram  Stawell,  C.  J.;  Sar-  (it)  Sup.  Ct,  Vic,  May,  1857. 

ry,  J. ;  and  WUliams,  J.  (ap)  Sup.  Ct.  Vic,  Nov.  1860. 

(v)  1  Wy.  &  W.,  Eq.,  202. 
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that  a  deed  which  would  be  frandulent  in  England  won]d  not 
necessarily  be  fraudulent  here.  Even  if  this  settlement  were 
held  to  be  void  as  against  the  present  opposing*creditor,  is 
having  been  executed  within  twelve  months  of  the  insolvency, 
and  when  the  Insolvent  was  indebted  to  him,  still  this  would 
not  afford  ground  for  refusing  the  certificate.  In  n  Ma- 
honey  (?/). 


Mr.  Billing  and  Mr.  Webb  for  the  Respondent,  the  opposing 
creditor. — ^The  Insolvent  was,  in  fact,  indebted  to  Benjamin 
at  the  date  of  the  settlement,  although  that  indebtedness  was 
only  conclusively  established  by  the  decree ;  and  although 
she  was  only  so  indebted  as  executrix,  still  the  property 
which  she  settled  was  derived  by  her  under  her  testator's  irill, 
and  would  but  for  the  settlement,  be  in  this  colony  liable  at 
law  for  his  debts.  If  the  settlement  was,  in  fact,  executed 
with  intent  to  defeat  a  creditor,  although  ostensibly  there  was 
the  valuable  consideration  of  marriage,  the  settlement  would 
be  held  void.  Colombine  v.  PenhaU  [z\  Hall  v.  Wallace  (a). 
Even  if  the  settlement  were  executed  for  valuable  considera- 
tion and  could  not  itself  be  impeached  in  equity  as  against 
the  beneficiaries  under  it,  yet  if  the  Court  should  be  of 
opinion  that  it  was  executed  with  intent  on  the  part  of  the 
settlor  to  defeat  a  creditor,  the  settlor  would  be  liable  to  the 
refusal  of  her  certificate;  for  the  Act  7  Vic,y  No.  19,  sec.  18, 
provides  that  the  certificate  shall  be  refused  where  the  Insol- 
vent shall  have  '*  disposed  of  otherwise  than  bond  fide  and 
for  a  valuable  consideration  any  of  his  property.''  So  that 
there  must  be  both  bond  fides  and  valuable  consideration  to 
exempt  the  Insolvent  from  the  operation  of  this  clause.  In 
this  case  the  Insolvent  having  five  other  children  settles  all 
her  property  upon  this  one  daughter  upon  the  occasion  of  her 
marriage,  and  the  magnitude  of  the  gift  may  be  taken  as  a 
badge  of  fraud. 


(y)  1  Wy.  &  W.,  I.  E.  &  M.  188.      («)  1  Sm.  k  G.,  228. 
(a)  7  M  A  W.,  868. 
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Mr.  J.  W,  StepJien  (in  the  absence  of  Mr.  Dawson)  in       v^^t*; 
reply.  Iksolyxnct. 

Cur.  adv,  vuU. 


In  re 
Solomon. 


Thb  Chief  Justice  : —  Septsmher  26. 

In  this  case  the  certificate  was  opposed  on  various  grounds, 
was  granted  by  the  Chief  Commissioner,  but  ultimately 
refused  on  appeal  to  the  primary  Judge,  because  the  insolvent, 
being  indebted,  had  unjustifiably  disposed  of  property  other- 
wise than  bond  fide  and  for  valuable  consideration.  The 
insolvent  was  executrix  of  her  husband;  She  settled  on  one 
of  her  daughters  before  marriage  all  her  property,  including 
all  she  had  received  as  executrix.  Subsequently  to  the  settle- 
ment it  was  found,  in  a  suit  between  the  present  opposing 
creditor  and  the  insolvent,  that  her  husband  had  entered  into 
a  sub-partnership  with  this  creditor  in  his  lifetime,  and  a  decree 
was  pronounced  directing  the  accounts  of  that  sub -partnership 
to  be  taken  as  against  the  present  insolvent  as  executrix. 
The  indebtedness  existed,  in  our  opinion,  at  the  time  of  the 
settlement,  though  the  proof  of  it  had  not  then  been  esta- 
blished. The  insolvent,  by  frequent  attempts  at  compromising 
the  claim  of  this  creditor,  admitted,  to  a  certain  extent  at 
least,  its  justice.  Was  this  settlement  then  bond  fide,  or 
made  to  evade  the  Act  ?  There  are  grounds  for  suspecting 
that  the  daughter  holds  the  settled  property,  subject  to  a 
secret  trust  or  understanding,  for  the  benefit  of  the  insolvent. 
But  as  there  is  not  distinct  proof  of  this,  it  may  be  conceded 
that  the  insolvent  did  absolutely  deprive  herself  of  the  settled 
property  in  favor  of  her  daughter.  Prima  facie,  marriage 
imports  a  consideration  ;  and  unless  the  contrary  is  shewn,  it 
may  be  presumed  that  the  making  of  the  settlement  conduced 
to  the  marriage.  It  is  possible  that  the  marriage  might 
have  taken  place  without  the  settlement ;  but  it  is  equally 
impossible  to  tell  whether  it  would  have  done  so.  In 
this  instance  it  is  put  that  the  insolvent  denuded  herself 
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of  all  her  propertj  for  the  heneiit  of  this  one  only  of  her 
several  children.  The  reason  assigned  by  her  for  so  doing, 
J~^  namely,  that  her  hnsband  in  his  life  time  verbally  expressed 
Solomon,  a  wish  that  she  should  make  a  settlement  on  this  daughter,  is 
scarcely  a  credible  reason  for  what  it  is  said  she  actually  did. 
It  might  have  been  a  reason  for  some  settlement,  bat  not 
for  a  settlement  of  the  whole  on  this  one  child,  to  the  injury 
of  the  other  children  of  the  same  marriage.  The  insolvent 
does  not  communicate  to  her  intended  son-in-law,  until  a 
short  time  before  the  marriage  her  intention  to  make  this 
settlement.  He  had  never  asked  for  one.  He  was  unac- 
quainted until  after  marnage  vrith  the  nature  of  the  trusts, 
or  the  amount  of  the  property  settled ;  and  it  is  evident  that 
he  attached  no  value  to  the  settlement  itself. 

The  obvious  conclusion  from  the  whole  evidence  is,  that  the 
settlement  was  made  by  the  insolvent  as  a  purely  voluntary 
act  so  far  as  she  was  concerned ;  that,  in  fact^  she  availed 
herself  of  the  circumstance  of  her  daughter's  marriage  to 
withdraw  all  her  property  from  her  creditors,  whether  from 
motives  of  fraud,  or  to  gratify  some  vindictive  feeling,  we 
need  not  stop  to  enquire.  So  long  as  the  deed  stands,  the 
settled  property  is  by  the  insolvent  effectually  removed  beyond 
the  power  of  the  creditors.  To  hold  that  marriage  under 
such  circumstances  as  these  afforded  a  valuable  consideration 
for  the  settlement,  would  in  effect  be  to  say,  that  in  every 
case  where  a  marriage  was  contemplated,  a  person,  by  taking 
advantage  of  that  marriage,  might  defeat  his  creditors.  A 
settlement  having  the  effect  of  defeating  creditors,  is  not  so 
expressly  prohibited  by  the  Local  Insolvent  Acts  as  by  the 
English  Bankrupt  Law ;  but  it  is  equally  opposed  to  the 
spirit  of  all  those  enactments.  The  consideration  of  marriage 
cannot  support  such  a  settlement.  We  think  the  case  falls 
within  the  clause  under  which  the  certificate  was  refused  by 
the  primary  judge ;  and  that  the  appeal  from  that  refusal 
must  be  dismissed,  with  costs. 

Appeal  dismissed,  with  costs. 
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1864. 
October  6. 


KDER  nisi  for  compulsory  sequestration,  on  the  petition  Application 

of  James  Qmrkj  a  creditor  by  judgments  obtained   in  the  foranenlarge- 

County  Court.     The  Order  nisi  had  been  made  returnable  on  Order  nin  for 

the  29th  September,  a  day  within  the  days  prescribed  by  the  J|^the*"'*'md 

rules  for  the  sitting  of  the  full  Court  in  its  Appellate  juris-  that  aocoants 

diction  in  Insolvency;  and  on  that  day  no  single  Judge  had  ^  the  Masters 

sat  in  Court  in  any  jurisdiction.     On  the  first  day  on  which  office  between 

a  single  Judge  did  sit— on  Monday  last,  in  the  Ecclesias-  insolyent  and 

tical  and  Matrimonial  jurisdiction — the  case  was  mentioned  *^® ^t^ta' 

by  counsel  for  the  petitioning  creditor,  and  his  Honor  post-  which,  when 

poned  it  untU  this  day.  w^dlh^W  a 

balance  due 

Mr.   Webh  now  appeared  for  the  petitioning  creditor,  in  tioning  credi- 

support  of  the  order  nisi.  ^l  ^T  ^^}^^« 

'^'^  that,  for  leave 

to  file  objec- 
Mr.  LaweSy  for  the  alleged  Insolvent,  asked  for  an  enlarge-  -^^  JJJJTtijat 
ment  of  the  order  nisi.     He  did  so  on  affidavits,  shewing  that  the  alleged 
M*Manomonie  had  been  plaintiff  in  an  equity  suit  against  the  ^^t  really  in- 
petitioning  creditor  as  mortgagee  in  possession  of  valuable  ^®J**?^  ^  *'^® 
property,  in  which  suit  a  decree  had  been  made  for  redemption  creditor  on 
on  payment  of  what  should  be  found  due  on  the  taking  of  ^ente^ie 
accounts   in  the   Master's  office;    that  the  account  in  the  foundation  of 
Master's  office  was  nearly  finished,  and  would  show  a  very  g^ch  judg-     ' 

ments  having 
been  obtiuned  by  default  by  reason  of  the  Defendant's  poverty,  reftised. 

The  sittings  of  the  Appellate  Court  do  not  oust  the  primary  Judge  of  jurisdiction 
daring  such  sittings.  

Where  an  Order  nisi  sequestrated  an  estate  until  a  g^ven  day  "  or  further  order," 
and  such  Order  was  not  enlarged  on  the  day  named,  there  being  on  that  day  no  single 
Judge  sitting,  ffeld,  that  the  insolvency  did  not  thereby  lapse. 

In  a  petitioning  creditor's  affidavit  of  debt  it  is  not  necessary  to  negative  the  exist- 
ence of  a  security  where  none  exists.    

^  The  non-numbering  of  the  folios  of  affidavits  in  support  of  a  petition  for  sequestra- 
tion is  to  be  regarded  before  making  an  Order  nin  for  lequestration,  but  not  as  cause 
against  it. 
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large  balance  to  be  due  from  the  petitioning  creditor  to 
M'Manomonie ;  that  the  petitioning  creditor  was  the  only  cre- 
ditor of  the  alleged  Insolvent ;  and  that  if  the  Order  nw  were 
made  absolute,  he  would  most  probably  suffer  injustice,  and 
lose  the  whole  of  the  probable  results  of  the  balance  in  his 
favor  in  the  equity  suit.  The  affidavits  also  were  to  the 
effect  that  the  judgments  in  the  County  Court  had  been 
obtained  by  default,  as  the  Defendant  had  not  the  pecuniary 
means  to  defend  them  in  the  only  effective  way — ^namely,  by 
showing  the  state  of  the  accounts  in  the  same  way  as  was 
necessary  in  the  equity  suit  in  the  Master^s  office.  Since  then 
friends  had  come  forward  and  supplied  the  means  of  prose- 
cuting the  equity  suit  in  the  Master's  office.  If  the  present 
order  nisi  were  enlarged  till  the  Master's  report  were  presented 
justice  would  be  done  to  the  alleged  Insolvent,  and  no 
injustice  to  the  petitioning  creditor.  If  the  Court  should 
refuse  the  application  for  enlargement,  then  he  asked  for  leave 
to  file  nunc  pro  tunc  objections,  on  the  grounds*  disclosed  by 
the  affidavits  before  mentioned. 


Mr.  Webb  opposed  the  application. 

Mb.  Justice  Molesworth  : — 

These  orders  nisi  affect  a  great  many  persons;  and  I  should 
be  very  sorry  because  very  debateable  questions  are  pending 
between  the  petitioning  creditor  and  the  Defendant  to  lockup 
the  proceedings  in  insolvency  for  what  may  prove  to  be  a  very 
long  period,  and  during  that  period  keep  all  the  rest  of  tbe 
world  in  a  state  of  uncertainty  whether  he  is  insolvent  or  not 
So  I  shall  not  postpone  the  case. 


Then  I  am  asked  to  allow  the  Defendant  liberty  to  file  nunc 
pro  tunc  objections,  that  the  Defendant  was  not  really  indebted 
to  the  petitioning  creditor  on  the  judgments  which  he 
obtained  in  the  County  Court,  but  that  those  judgments  were 
obtained  only  by  default     I  am  asked  in  that  way,  irrespec- 
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tively  of  those  judgments,  to  enter  into  the  complicated         lS64t. 
acconnts  between  the  parties,  which  are  now  being  taken  by    Insoltinot. 
decree  in  the  Equity  suit  in  the  Master's  office.     As  i^t  pre- 


In  re 


KIB. 


sent  advised,  I  think  that  no  such  question  can  be  raised  at     M'Makoho- 
this  stage,  and  I  must  take  the  act  of  insolvency  to  have  been 
the  not  pointing  out  property  to  satisfy  those  judgments. 
But,  without  expressing  any  judicial  opinion  on  that  point,  I 
do  not  feel  at  liberty  so  to  deal  with  this  case. 

It  is  said  that  the  Defendant  is  an  ignorant  person  who  will 
suffer  injustice  if  this  application  is  not  granted.  I  am  quite 
aware  that  ignorant  persons  do  suffer  under  the  law  from  their 
ignorance  occasionally ;  but  I  cannot  administer  one  sort  of 
law  for  one  class  of  persons  and  another  sort  of  law  for 
another  class.  There  is  no  valid  objection  now  to  be  made 
on  these  judgments,  or  to  this  Order,  as  based  on  them.  I  can- 
not enter  into  the  motives  by  which  the  petitioning  creditor 
may  be  actuated  in  proceeding  in  the  insolvency  jurisdiction 
on  these  judgments,  pending  the  Equity  suit  against  him.  It 
is  very  often  the  case  that  there  are  some  things  collateral  in 
the  motives  prompting  such  proceedings,  but  objections  of 
that  kind  cannot  be  entertained  by  me.  The  Defendant  must 
proceed  according  to  the  ordinary  law  of  the  colony,  under 
which  his  official  assignee  will  be  his  trustee,  if  there  is  any 
surplus  of  his  estate.  It  will  often  be  the  case,  I  am  aware, 
that  an  insolvent  remains  irremediable,  so  far  as  the  concur- 
rence of  his  assignee  in  litigation  which  he  desires  to  have 
prosecuted,  is  concerned;  but,  theoretically,  the  official  assignee 
has  the  same  power  to  prosecute  the  rights  of  the  insolvent  as 
the  insolvent  himself  has ;  and  in  this  particular  case,  if 
M*Manomonie*8  friends  are  willing  to  assist  the  Defendant  in 
prosecuting  the  Equity  suit  through  the  Master's  office,  they 
may  be  equally  well  inclined  to  make  advances  to  the  official 
assignee  for  the  same  purpose. 

Mr.  Lawes  then  urged  as  preliminary  objections — (1)  That 
the  Order  nisi  called  on  the  Defendant  to  shew  cause  on  a 
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1^^^       day  when  the  Appellate  Court  was  sitting,  which  was  a  dim 
IvsoLYurcT.    non  so  far  as  the  jurisdiction  of  a  single  judge  in  inaolTency 
^^         was  concerned;   (2)  that  the   Order  nid  sequestrated  the 
M'Makomo-    estate  until  the  29th  September,  and  not  having  been  en- 
larged, the  insolvencj  had  lapsed ;  (3)  that  the  affidavit  of 
debt  did  not  value  anj  security,  nor  negative  the  existenee 
of  any — ^it  should  do  either  one  or  the  other ;  -  (4)  that  the 
folios  of  the  affidavits  were  not  numbered. 

Mr.  WM  fcMT  the  petitioning  creditor  contra. 

His  Honor  held  (1)  that  the  sittings  of  the  Appellate  Gonrt 
did  not  oust  the  primary  Judge  of  jurisdiction  dnring  the 
Appellate  Sittings — ^the  rule  on  the  subject  merely  prescribed 
a  convenient  practice  on  the  subject,  not  affecting  or  limiting 
jurisdiction ;  (2)  that  as  the  order  said  '^  until  the  29th 
"  September  or  further  order,"  the  second  point  was  of  no 
weight ;  (3)  that  the  Act  does  not  require  the  existence  of 
a  security  to  be  negatived  where  none  exists ;  and  (4)  that 
as  to  the  numbering  of  the  folios,  the  regulation  was  one  to 
be  regarded  before  making  an  Order  nidy  not  as  cause 
against  it. 

Order  absolute. 
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A] 


Ex  PABTB  GREGORY,  In  be  GREGORY,  an  Insolvent, 

AND  In  be  ROYCE.  vJ^^ 

Oct.  18,  27. 

PPEAL  hj  the  InsolTent  from  a  decision  of  the  Chief  Upon  a  proof 

Gommissioner,  admitting  proof  of  a  debt  due  on  a  judgment.  ^uA^^enf  we- 

The  judgment  was  founded  on  a  yerdict  regularly  obtained  in  ditor  the 

a  defended  action,  and  the  verdict  was  sustained  bj  the  full  review  the 

Court  on  a  motion  to  set  it  aside  on  erounda  of  mistake,  and  judgment,  ex- 

cept  upon  the 
miscarriage  at  the  trial     The  Chief  Commissioner  held  that  grounds  of  an 

he  could  not  review  a  verdict  of  a  jury  on  the  facts  and  a  equitable  de- 

^  ^  fence,  or  of 
decision  of  the  full  Court  on  the  law,  so  far  as  the  facts  collusion  be- 
before  him  and  the  law  applicable  to  them  were  the  same  as  a^ygnt  and 

those  which  were  the  basis  of  the  judgment  debt ;  that  there  ^^  creditor 

-     w  j^  obtaining 

was  nothmg  before  him  upon  which  a  court  of  equity  would  the  judgment; 

restrain  the  judgment  creditor  from  enforcing  his  judgment;  r^?  ^^' 

and  admitted  the  proof.  ground  which 

it  is  open  to  a 
creditor  to 

Mr.  Bunny  and  Sir  George  Stephen,   for  the  Appellant,  raise,  but  not 

to  the  insol- 
dted  Simpson  v.  Lord  Hoivden  {b),  Ex  parte  BvUerfiU  (c),  Ex  yent  himself. 

parte  Bryant  [d),  Ex  parte  Marson  («),  Marian  v,  Whicheh  (/), 

Keaion  v,  Lytich  {g),  Jenner  v,  Morris  (h),  Harrison  v.  Nettle- 

ship  (j),  and  In  re  Harper,  Ex  parte  Duke  {k). 

Mr.  Lowes  for  the  Respondent,  the  creditor  Royce, — The 
judgment  is  conclusive,  and,  moreover,  this  debt  is  inserted 
in  the  schedule  filed  by  the  Insolvent,  and  cannot  now  be 
disputed  by  him. 


Mr.  Bunny  in  reply. 


Cur,  adv,  vult. 


(6)  3  M.  &  Cr.,  97.  (^)  1  Y.  &  C.C.C,  437. 

(e)  1  Eoae,  192.  (A)  30  L.  J.,  N.S.,  Chy.  361. 

(d)  1V.&  B.,  211.  0)  2  Myl.  &  K.,  423. 

(e)  3  Deac.,  79.  {k)  1  Wy.  &  W.,  L  E.  &  M.  86. 
if)  Cr.  &  Ph.,  267. 
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Ex  parte 

QSBOOBT. 
In  re 
ROYCB. 

October  27. 


Justice  Molesworth: — 


This  is  an  application  to  refer  it  back  to  the  learned  Chief 
Commissioner  to  review  his  decision  as  to  a  proof  of  debt 
tendered  in  this  insolvency.  The  debt  soaght  to  be  proved 
is  on  a  judgment.  The  case  was  tried  by  a  jary,  who  gave  i 
verdict  for  a  large  amoant  against  Gregory ^  who  alleges  that 
the  jury  arrived  at  that  amount  by  a  mistaken  calcolation. 
However,  the  case  was  afterwards  heard  before  the  Court  in 
banco  on  motion  for  a  new  trial  or  to  reduce  the  damages, 
and  the  Court  affirmed  the  verdict  of  the  jury.  Gregory  has 
sought  to  have  this  demand  scrutinised  by  the  learned  Chief 
Commissioner,  and  he  conceiving  himself  to  be  condaded  by 
the  verdict  of  the  jury  and  the  decision  of  the  Court,  has 
refused  to  entertain  that  question,  and  application  is  now 
made  to  me  by  way  of  appeal  from  his  decision.  It  is  not 
alleged  in  this  case  that  there  is  any  equitable  defence  against 
the  judgment  of  which  Gregory  could  have  availed  himself,  nor 
is  it  alleged  that  this  judgment  was  obtained  by  any  collasion 
between  Gregory  and  the  judgment  creditor  ;  and  the  question 
is  whether  the  Conmiissioner  has  a  discretion  to  review  such 
a  judgment. 


The  different  sections  of  the  **  Insolvent  Ad  '*  which  bear 
upon  this  question  are  first,  the  30th,  which  directs  that 
further  execution  of  any  judgment  shall  after  sequestration 
be  stayed,  and  that  the  judgment  creditor  shall  prove  bis 
debt  and  costs  against  the  estate,  but  not  giving  the  slightest 
power  to  the  Commissioner  or  any  other  tribunal  to  consider 
the  propriety  of  that  judgment.  Then  the  31st  section 
directs  that  all  proceedings  in  any  action,  pending  at  the 
period  of  sequestration, 'shall  be  stayed,  but  provides  that  the 
Plaintiff  in  any  action  for  unliquidated  damages  after  sum- 
moning the  official  assignee,  may  proceed  to  obtain  the  judg- 
ment of  the  Court  thereon,  and  such  judgment  when  recovered, 
together  with  the  costs,  shall  be  a  debt  proveable  against  the 
estate.     Here  again  trial  by  jury  is  regarded  as  the  proper 
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course  for  the  ascertainment  of  the  amonnt,  and  eyidently  the 
amoant  recoTered  before  the  jary  would  be  conclusive  in 
insolvency.  Then  section  36  says,  *^  that  every  creditor  shall 
"  prove  his  debt  against  the  said  estate  by  affidavit  or  other- 
''wise  to  the  satisfaction  of  the  Commissioner;"  but  that 
would  appear  to  be  the  satisfaction  of  the  Commissioner  as  a 
lawyer,  that  is,  that  he  should  say  whether  the  debt  was  or 
not  binding  upon  the  insolvent.  Then  the  d7th  section  says, 
"that  all  debts  due  by  any  insolvent  at  the  time  of  adjudica- 
''  tion  or  surrender  may  be  proved  against  his  estate.'*  It  is 
not  all  just  debts  or  qualified  in  any  such  way,  but  anything 
to  which  he  himself  was  subject,  whatever  might  be  the 
history  of  its  contracting.  Then  the  38th  section  states, 
"  that  every  person  to  whom  the  insolvent  was  at  the  time  of 
"  the  surrender  or  adjudication  under  legal  obligation  to  pay 
*'  money  at  a  certain  future  time  shall  be  accounted  a  creditor 
"  de  praserUL"  There  the  words  are  "  legal  obligation  to 
"  pay,"  not  justly  bound  to  pay.  The  only  test  to  which  the 
Act  refers  is  not  the  propriety  of  the  debt  but  the  legal  obli- 
gation to  pay  the  debt.  The  question  in  this  case  is,  on  the 
whole,  whether  after  a  formal  decision  by  a  jury,  affirmed  by 
the  full  Court,  the  whole  question  is  to  be  re-opened  before  the 
learned  Chief  Commissioner,  subject  to  a  final  appeal  to  a 
single  Judge,  virtually  making  the  decision  of  a  single  Judge 
overrule  the  decision  of  the  full  Court,  if  he  should  have  the 
misfortune  to  differ  with  it. 


JEx  parte 

Gbeooby. 

In  re 

Botox. 


The  first  authority  cited  in  argument  was  Ex  parte  BaUer- 
fiU.  In  that  case  the  petitioning  creditor  had  obtained  a 
verdict,  and  before  that  verdict  had  ripened  into  a  judgment^ 
he  became  the  petitioning  creditor,  and  there  was  some  inci- 
dental discussion  as  to  how  far  his  verdict  was  conclusive ; 
and  the  Lord  Chancellor,  I  believe  Lord  Eldhn,  said  it  was 
only  prima  facie  evidence  of  a  debt  I  almost  doubt  whether 
it  is  not  an  over-statement,  to  say  it  is  even  prima  facie 
evidence,  for  according  to  all  the  decisions  I  should  say  that 
a  verdict  even  to  be  given  in  evidence  must  have  ripened  into 
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Ex  parte 

OSBGOBY. 

In  re 
ROYCl. 


a  judgment.  At  all  erents,  without  discussing  that  point, 
the  only  question  considered  in  that  case  was  not  the  efficacy 
of  a  judgment  but  the  efficacj  of  a  verdict,  which  had  never 
ripened  into  a  judgment.  The  next  case  c\iQdL\s  Exparie 
BryanU  cited  from  1  Vesey  S  Beames,  in  which  there  is  a  mere 
passing  expression  as  to  the  petitioning  creditor's  debt 
Taking  the  particular  subject-matter  of  that  case  it  was  qnite 
unnecessary  for  the  learned  Judge  to  decide  the  abstract  pro- 
X>osition  of  how  far  a  judgment  could  be  reopened  on  a  proof 
in  bankruptcy.  The  argument  there  was  based  upon  the 
expression  in  the  Act  that  the  creditor  should  make  affidavit 
of  '^  the  truth  and  reality  of  his  debt/'  and  that  expression 
does  not  occur  in  our  Act  as  to  anything  I  hare  now  to  deal 
witL  The  same  case  of  Ex  parte  Bryant  is  also  reported  in 
Bo8e*8  Bankruptcy  Cases  (Q,  and  there  is  there  no  passage 
corresponding  with  that  which  has  been  relied  upon  in  the 
report  in  Vesey  jr  Beam/s,  shewing  with  how  little  emphasis 
any  such  casual  expression  of  opinion  was  delirered  so  as  not 
to  attract  the  attention  of  another  reporter.  The  next  case  w 
Ex  parte  Marson,  In  that  case  the  creditor  of  the  bank- 
rupt held  a  promissory  note,  which  was  alleged  to  haye  been 
given  as  for  a  gambling  debt.  He  sued  upon  the  note,  and 
obtained  judgment  upon  a  cognovit ;  and  the  question  arose 
as  to  how  far  his  judgment  so  obtained  was  conclusive.  Hie 
counsel  in  that  case  appears,  upon  an  investigation  of  all  the 
facts,  to  have  given  up  all  opposition,  so  that  really  any 
opinions  that  the  Judges  expressed  upon  the  case  were  extra 
judicial ;  and  as  to  some  of  them,  purported  to  be  made  with 
that  want  of  consideration  with  which  opinions  are  expressed, 
when  they  are  utterly  immaterial  for  the  real  decision  of  the 
case.  The  other  cases  upon  this  subject  are  Ex  parte  Pres- 
cott  {m)j  and  Ex  parte  Mudie  (n).  In  both  of  those  cases  the 
Court  was  dealing  with  objections  which  would  have  been  a 
ground  for  the  bankrupt  himself  to  have  obtained  relief  in  a 


(2)  1  Rose,  288. 


(«)  1  M.  D.  &  De  G.,  199. 
(»)  3  Ibid,  66. 
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Court  of  Equity,  so  that  they  relate  merely  to  the  admiseibi-      vi^^^T/ 
lity  of  eqnitable  defences.  Iksolvsitct. 


On  the  whole,  then,  I  think,  referring  to  the  language  of 
our  Act,  the  subject  hardly  admits  of  any  doubt ;  and  in  all 
insolrency  questions  it  is  only  our  own  Act  we  are  to  look  to, 
and  not  to  go  off  to  English  decisions  and  take  it  for  granted 
without  comparing  the  English  Act  with  ours  line  by  line, 
that  those  decisions  are  applicable.  Also,  I  think,  the  balance 
of  authority  is  unfayorable  to  reviewing  a  judgment,  except 
upon  the  grounds  of  an  equitable  defence  or  of  collusion 
between  the  insolvent  and  the  creditor  in  obtaining  the  judg- 
ment^ the  latter  being  a  ground  which  it  is  open  to  a  creditor 
to  raise,  but  not  to  the  insolvent  himself. 


Sx  parte 

Gbeooby. 

Inrs 

ROTCS. 


In  this  particular  case  the  voluntary  sequestration  appears 
to  have  been  with  the  express  design  of  getting  rid  of  this 
judgment.  Gregory  finding  that  he  had  been  completely 
defeated  at  law  threw  his  property  into  the  Insolvent  Court^ 
with  the  expectation  of  having  the  question  re-investigated 
there.  I  do  not  think  the  Insolvent  Court  is  adapted  to  such 
an  object,  and  on  the  whole  I  refuse  this  application  with 
costs. 

Appeal  dimUseed,  with  costs. 


W.W.kA*B. 


V0L.I.-^l.E.<tM, 
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1864. 
IvsoLTxircr. 


*  In  be  GILBERT  HANDASYDE,  ah  Ihbolveht. 


lXw.1,6,8. 


1  motion      Xt_L 


Upon  motion 
under  the 
rider  to  10 
no.  No.  14^ 
for  the  g^rant 
of  an  Inaol- 
reat'n  certifi- 
cate, the  con- 
sent of  the 
creditors,  and 
the  fact  that 
the  parties 
consenting 
are  all  the 
creditors, 
shoold  be 
verified  by 
the  affidavit 
of  the  solicitor 
of  the  Insol- 
vent and  not 
bj  the  Insol- 
vent himself. 
Such  appli- 
cation maj  be 
either  by  role 
urn  on  the 
official  assig- 
nee or  upon 
notice  to  him, 
or  there  may 
be  a  consent 
by  the  official 
assignee  duly 
verified;  but 
a  single  day's 
notice  to  the 
official  assig- 
nee is  not 
sufficient. 


OTION  under  the  rider  to  the  Act  10  Vic,,  No.  14  {o\ 
for  the  grant  of  the  Insolvent's  certificate,  two  years  having 
elapsed  since  its  refusal  (p). 

Sir  George  Stephen^  for  the  Insolvent,  moved  apon  notice  to 
the  official  assignee  and  upon  the  consent  of  all  the  creditors 
who  had  proved  in  the  estate,  verified  by  the  affidavit  of  the 
Insolyent  himself. 

Ma.  JuBTiOB  MoLEswoRTH. — I  Will  look  at  the  papers  in 
this  case. 

Cur.  adv.  vulL 


Mr.  Justice  Molesworth. — I  have  abeady  suggested  Jkt* 
that  in  cases  of  this  nature  I  think  that  the  consent  of  the 
creditors  and  the  fact  that  the  parties  consenting  are  all  the 
creditors  should  be  verified  by  the  affidavit  of  the  solicitor  of 
the  insolvent  and  not  by  the  insolvent  himself  {q).  I  observe 
also  that  this  motion  is  made  upon  a  single  day's  notice  to 
the  official  assignee,  which  I  think  insufficient.  There  was  a 
case  before  Mr.  CJuipTnan,  when  sitting  as  Judge — In  re  C<m- 
nell  (r) — in  which  he  stated  that  he  thought  there  should  be 
either  a  rule  nid  on  the  official  assignee  or  notice  to  him. 
I  would  be  disposed  to  allow  either,  or  there  might  be  a  consent 
by  the  official  assignee  duly  verified ;  but  certainly  I  should 
not  consider  a  single  day's  notice  sufficient. 

No  oritr. 


(o)  Ad.,  768. 

(p)  r«te  1  Wy.  & W., I.E. AM., 
110, 


(9)  Fi(20  Jn  re  l^ny,  2  Wy.& 
W.y  I.  £•  hi  M.y  86* 
(r)  1  Ihid,  182. 
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Upon  this  day,  upon  production  of  the  consent  of  the  offi-  vi??*V, 
dal  assignee  and  creditors,  yerified  as  required,  the  grant  iirsoLYsiroT. 
of  the  certificate  was  allowed  by  his  Honor,  who  said  he  had 
looked  through  the  report  of  the  proceedings  and  the  judg- 
ment of  the  Chief  Commissioner,  with  the  confirmation  of 
the  refasal  of  the  certificate  by  Mr.  Justice  Chapman,  which 
he  considered  was  right  according  to  law,  but  as  this  was  not 
<ui  aggravated  case,  he  now  felt  himself  justified  in  allowing 
the  certificate. 


In  re 
Haitdastdz. 

Decembers. 


Is  THi  Goods  of  JOHN  SLEATH  HILL,  Deceased. 

Xn  this  case  a  will  had  been  made  which  was  not  duly  eze- 
cated.  A  subsequent  codicU  had  been  made,  which  was  duly 
executed.  The  latter  contained  a  reference  in  general  terms 
to  a  preyious  will. 

Mr.  Lowes  mored  for  probate  of  both  will  and  codicil, 
offering  eyidence  to  connect  the  two  documents.  He  con- 
tended that  the  will  was  sufficiently  referred  to  by  the  codicil 
to  be  incorporated  with  it,  and  referred  to  Allen  v.  Maddock  (s), 
WUUams  on  Executors,  p.  85  ;  and  Strauhenzee  v.  Monck  (t). 

Cur.  adv.  vuU, 


Mb.  Justiob  Molesworth. — Li  this  case  there  was  a  pre- 
yious will  unattested ;  but  the  codicil  referred  to  a  preyious 
will,  not  specifically  to  this  will,  but  to  some  previous  will, 
and  I  think,  on  the  authority  of  the  case  of  AUen  v.  Maddock 
that  I  should  grant  probate  of  this  will  as  the  one  referred  to 
by  the  codidl.    That  case  seems  to  me  completely  in  point, 


Ecclesias- 
tical. 

February  25* 
March  3. 

Where  a  will 
was  not  duly 
executed,  but 
a  subsequent 
codicil  duly 
executed  re- 
ferred to  a 
previous  will. 
Meld  that 
parol  evidence 
might  be 
admitted  to 
connect  the 
unattested 
will  with  the 
will  spoken 
of  in  the  codi- 
cil ;  and  pro- 
bate granted 
of  the  will 
andcodidL 

March  3. 


(t)  U  Moore,  P.  0.  C,  427. 


(0  82  L.  J.,  Prob.  28. 
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.?f5iL#  **  ^^^  ^^  nothing  in  the  second  will  there  to  identify  the 
former  will— on  the  contrary,  there  was  a  slight  inconsistency 
between  the  two  documents ;  but  it  was  held  there  that  parol 
Intheffoodiof  eyidence  might  be  admitted  to  connect  the  unattested  will 
with  the  will  spoken  of  in  the  codicil.  I  think  that  case 
goyems  the  present,  and  probate  will  therefore  be  granted  of 
the  will  and  codicil. 


In  the  Goods  of  WILLIAM  GRANT,  Deceased. 

March  10. 

So  m~of  jSlL  OTION  for  probate  of  the  will  of  the  testator.    There 

affid^dt^''*  was  filed  a  joint  affidavit  of  the  executor  and  executrix,  the 

n^  ^  *^*  J^"^*  ^^  which  was  informal,  inasmuch  as  it  did  not  state  that 

Court,  as  re-  each  deponent  wrote  his  or  her  name  in  the  presence  of  the 

Ir^^tS^of  CJommissionerC.). 
the  will,  U  part 

riaU  n^n*^'  Mr.  Lowes  for  the  motion.— All  the  facts  necessary  to 

which  probate  found  the  motion  for  probate  appear  upon  other  affidavits 

granted;  and  properly  sworn,  and  it  is  sufficient  if  the  affidavit  of  the 

in  the  absence  executor  and  executrix  be  filed  in  the  office  before  probate 
of  this  probate 

will  not  be        be  taken  out. 
granted,  al- 
though the 
will  IS  verified       Mb.  Justige  Moleswobth. — ^The  executor's  affidavit  con- 

affidavit.  The  ^^^  ^^  ^^^  parts— one  as  to  the  verification  of  the  will,  and 

other  part  of     ^q  q^^^  as  to  the  duties  and  future  acts  of  the  executor  in 

the  executor's 

affidavit  may     his  office.     On  looking  closely  into  the  rules,  though  the  prac- 

docmnraif     d  *^^  ^^^  certainly  have  been  otherwise  in  some  cases,  I  think 

may  be  filed      that  the  first  part,  which  might  be  contained  in  a  separate 

before  issue  of  <^davit  from  the  other  part,  is  part  of  the  materials  upon 

ho  ^th^^  ffi       which  the  probate  should  be  granted,  and  that  I  ought  not  to 

grant  this  application,  although  the  will  is  verified  by  another 

affidavit.    The  form  given  of  the  executor's  affidavit  confirms 

(r)  Sup,  a,  EuUm,  cap.  i.,  r.  6. 
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this  view.    The  other  part  of  the  executor's  affidavit  may  be      ^  1864. 

in  another  doenment,  and  maj  be  filed  at  any  time  before  issne 

of  the  probate  from  the  office.     In  the  present  case,  howeyer, 

I  shall  grant  probate,  subject  to  the  production  in  the  office  Inthegoodtof 

before  probate  issues  of  a  proper  affidavit. 


W.  GSAITT. 


Ik  the  Goods  of  FREDERIC  AMIET,  Deoeisbd,  ^^  jg 

June  2, 
X  N  this  case  the  deceased  had  conferred  with  his  solicitor  as  in  a  testamen- 
to  the  preparation  of  a  will,  and  the  solicitor  had  taken  short  J^^hTto  b 
notes  of  the  instructions,  which  were  subsequently  signed  by  proved  as  a 
the  testator,  in  the  presence  of  two  witnesses.      The  only  J^OTdsrektiM 
words  in  these  instructions  relating  to  the  appointment  of  to  the  appoint- 
.  i.1.    ir  11      •  mentofexecu. 

executors  were  the  following  : —  tore  were— 

"  Trees,  and 
Exora. — Xowiff 
<'  Trees,  k  Exors. — Louit  S^tz,  of  Geelong,  watchmaker.  Kitz,  of  Gee-  ^ 

Sohert  McDonald,  of  Geelong,  chemist"  maker^  5^i'«-< 

McDonald,  of 
Mr.  Lawes  now  moved  for  a  grant  of  probate  to  Kitz  and  mist.^"^' 

McDonald  as  executors.      [Molesworth,  J. — Tbfere  is  merely      -fi«W,  that 

as  Detween 
the  office  and  two  names  of  persons  put  together  without  any  the  grant  of 

indication  in  writing  that  those  persons  are  to  fill  the  office.  Sdmi^tmtion 

There  are  no  operative  words  whatever.]     If  the  words  so  put  eum  iccta- 

can  bear  no  other  meaning  there  is  no  ambiguity,  and  the  probatemight 

Court  will  put  the  construction  upon  them  that  they  appear  be  granted. 

intended  to  bear. 

Mb.  Justice  Molssworth. — In  this  case  I  think  I  should 
require  a  very  particular  affidavit  of  the  circumstances,  and 
the  whole  history  of  the  document,  and  that  from  both  the 
witnesses,  and  also  an  explanation  of  why  no  other  document 
was  executed. 

^0  order  ^ 


C6  SXJPREME  OOUBT:  VICTORIA- 

NS^ ^  Mr.  Lowes  now  renewed,  on  farther  materials,  Iiis  applica- 

tion ior  probate,  and  cited  Wheeler  v,  Howell  (ir). 

Inihegood9of      Mr.  Justiob  Molksworth. — I  cannot  say  that  if  the  qnes- 

* *      tion  otherwise  arose  before  me  I  wonld  hold  that  under  thb 

June  2.  mention  of  these  gentlemen  in  this  document,  without  any 
operative  words,  the  legal  estate  would  pass  to  them  m 
deyisees  in  trust.  But  the  only  question  at  present  is 
whether  I  should  grant  probate,  or  administration  cwn  tetta- 
mento  annexo.  That  is  comparatively  unimportant,  and  I 
think  probate  may  be  granted. 

Probate  granted, 
(u>)  3  E.  &  J.,  Id8. 


Ik  the  GfooDs  of  THOMAS  OABROLL,  Dbgbabed, 
Intebtatb. 

Although  by     i^-LR  ATKINS  moved  for  letters  of  administration  to  a 
^e  Rules  of     person  claiming  to  be  the  widow  of  the  deceased, 
against  appli- 

iBttenofad-         ^^'  ^^^'^i  ^^^  ^^  Opponent,  stated  that  a  caveat  was 
ministration       entered, 
should  be  filed 
within  a  cer- 
tain time,  yet        -^    ^^^  submitted  that,   on  the  authority  of  In  re 
if  at  any  time  '  ^ 

before  the         Donald  Kennedy  (x),  he  was  entitled  to  have  administration 

a  wr^t'ir  ^    granted,  no  caveat  having  been  filed  at  the  time  when  the 

filed  it  has        fourteen  days'  notice  of  intention  to  apply  expired, 
operation. 

Mr.  Justioe   Molbsworth.-— There  is  evidently  a  sub- 
stantial question  to  be  tried;  and  that  question  must  not  be 

(«)  lWy.&W.,L£.&M.16. 
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tried  on  this  application,  but  otherwise.     It  has  always  been       ^  ^5?tl. 

held  that,  althongh  by  the  Rules  of  Court  the  caveat  should 

be  filed  within  a  certain  time,  yet  if  at  any  time  before  the 

order  is  made  a  caveat  is  filed,  it  has  operation.  IntKegoodtof 

T.  Cabsoll. 

Administration  refused  (y). 

(y)  Vide  next  case. 


In  the  Qoods  of  ROBERT  JONES,  Dsgbasbd. 


Ml 


November  10. 


.  R.  HOLROYD  moved  for  a  grant  of  letters  of  adminis-  UponanappU- 

tration  to  the  widow  of  the  deceased.  letters  of  ad- 

ministration 
the  Conrt  ^»^ 
Mr.  BiUiny,  for  a  creditor  of  the  deceased,  claimed  to  be  a  discretion  as 

heard  in  opposition  to  the  motion  by  virtue  of  a  caveat  lodged  *^JI^*^|^  * 

by  such  creditor.  heard,  al- 

tiiouffh  his 
caveat  may 
Mr.  Holroyd  objected.     The  caveat  in  this  case  was  lodged  ^^^®^®^, 
too  late.     The  Supreme  Court  Rules,  cap.  viii.,  r.  8,  require  out  the  time 
that  the  caveat  should  be  lodged  within  fourteen  days  next  ^^  ^^  *^* 
after  the    first    publication   of  the  notice  of  intention  to 
apply.     Here  the  advertisement  of  the  intention  to  apply  was 
published  on  the  18th  October,  and  the  caveat  was  not  lodged 
until  the  Srd  November.     In  In  re  Kennedy  (z)  it  was  held 
that  it  is  not  necessary  to  search  for  caveats  up  to  the  actual 
time  of  application. 

Mr.  Jubticb  Molsswobth. — Upon  this  point  the  question 
is  whether  a  caveat  lodged  after  the  time  prescribed  by  the 
Rules  is  to  be  totally  disregarded.  The  practice  has  been  to 
have  an  affidavit  of  no  caveat  up  to  the  time  of  application. 
I  qualified  that  in  In  re  Kennedy,  by  holding  that  where  an 
application  had  been  made  and  postponed  no  new  search  for 
(«)  1  Wy.  k  W.,  L  £.  M.  16. 
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1864.  caveats  need  be  made.  This  application,  howeyer,  is  now 
brought  forward  for  the  first  time,  and  I  think  the  Oonrt  has 
a  discretion  as  to  letting  in  a  party  to  be  heard,  although  his 
Iniheffoodifff  cayeat  may  have  been  lodged  without  the  time  fixed  by  the 
Rules.  In  this  case  the  facts  appearing  upon  the  affidarits 
before  the  Court  I  think  warrant  me  in  exercising  that  dis- 
cretion in  favor  of  the  creditor  seeking  to  be  heard. 


Objection  overmUd  (a). 


(a)  Tide  last  case. 


b  THB  Goods  of  HORATIO  COOPER^  Dscsaskd. 

SoRATIO  COOPER  died,  leaving  a  will  which  was,  so 
far  as  material  to  the  present  purpose,  in  the  following  tarns: 
— ''I,  Horatio  Cooper,  hereby  bequeath  the  disposal  of  my 
"  several  properties,  lands,  monies,  shares,  or  other  goods  that 
'<  may  rightfully  belong  to  me  in  the  following  manner,  to 
^'  wit — I  desire  that  the  whole  of  my  properties,  monies, 
"  shares,  and  other  goods  be  equally  divided  amongst  my 
<'  eleven  children"  (naming  them)  '^  but  not  till  after  the  decease 
''  of  my  beloved  wife  Jane,  to  whom  I  entrust  during  her 
<'  natural  life  all  the  properties,  goods,  monies,  shares,  &a, 
<'  belonging  to  my  estate,  so  long  as  she  remains  unmarried, 
^'  for  the  maintenance  of  herself  and  my  children  who  may 
'<  reside  with  her.  I  desire  the  following  annual  payments  to 
"  be  made " — (here  follow  certain  annuities  to  the  testator's 
«  sisters) — '^and  I  would  wish  any  monies  that  maybe  added 
<<  to  my  estate  from  its  revenues  that  should  not  be  required 
'<^by  my  wife  for  her's  and  my  family*s  muntenance  to  he 
'^  added  to  the  estate,  but  leave  the  management  to  my  dear 
<<  wife,  with  the  advice  of  my  trustees,  John  Stevenson,  Robert 
"  Modler,  and  Tkomae  Napier" 
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Mr.  J.  W.  Stephen  now  moyed  for  a  grant  of  probate  to  the      ^  ^^^ 
widow  of  the  testator,  as  executrix  according  to  the  tenor,  and 
dted  In  re  Martin  (b). 

Cur.  adv,  vtdt.  In  ihegoodi  pf 

H.  COOFBR. 


Mb.  Jtistioi  Moubwo&th. — ^I  do  not  think  that  in  this     A%gwt  12. 
ease  I  can  grant  probate  to  the  widow  as  executrix  according         ""^ 
to  the  tenor;  but  I  shall  make  an  order  for  a  grant  to  her  of 
administration  with  the  will  annexed,  allowing  her  to  enter 
into  the  administration  bond  without  sureties. 

Ord^  accordingly. 
(5)  Slip.  Ct.  Vic,  18  Sep.,  1862. 


CARROLL  V.  CARROLL. 
__  Ociober  8. 

JjjCCLESIA.STICAL  Suit  instituted  to  try  the  right  to  WhewlTan 

administration  to  an  intestate's  estate.     Issue  had  been  joined,  ^^??''**i^ 

''  '    smt  the  Plain- 

and  notice  of  the  cause  haying  been  set  down  for  hearing  had  tiff  does  not 
been  given  to  the  Defendant.     It  now  came  on  to  be  heard.      he^^^an  ^ 

order  dLsmiM- 
fMi     -w^t  •     •«•  •  ii^  the  bill  ii 

The  Plamtiflf  not  appeanng,  nS  necesaaiy, 

an  entry  by 
the  Jadge  of 
Mr.  LaweSf  for  the  Defendant,  submitted  that  the  Court  the  Plaintiff's 

should  make  an  order  dismissing  the  bill,  as  the  course  pre-  ff™Ji^ 

scribed  by  the  Supreme  Court  Rules,  cap.  vii.,  sec.  18,  on  being  alone 

default  in  appearance,  did  not  in  terms  dispense  with  the  '^^'^ 

necessity  of  such  an  order. 

liE.  Justice  Molesworth  considered  that  the  order  was 
not  necessary.  An  entry  by  him  of  the  Plaintiff's  default  in 
appearance  was  alone  requisite,  upon  which  the  Defendant 
could  proceed  under  the  rule  in  the  Master's  office. 
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1864. 


Sept  B,  22. 

S.  It,,  being 
domidled  in 
England,  made 
a  Tnll  there 
relating  exdu- 
siyely  to  pro- 
perty in  Qreat 
Britain  and 
appointed 
executors  in 
England. 
He  then  came 
to  Victoria 
and  made  a 
■eoond  will 
relating  exdn- 
■iyely  to  pro- 
perty in  Vic- 
toria and  Tas- 
mania, and 
appointed 
executors  of 
it  resident  in 
Victoria.    The 
Court  of  Pro- 
bate in  Eng- 
land haying 
granted  pro- 
bate of  the 
first  will  with- 
out referring 
to  the  second, 
the  Supreme 
Court  of  Vic- 
toria  granted 
probate  of  the 
second  will 
without  refer- 
ring to  the 
first. 


SUPREME  COURT:  VICTORIA. 


In  thb  Goodb  of  EBENEZER  RUFFHEAD,  Dsokasid. 

J.  N  this  case  tbe  testator  in  1862,  being  domiciled  in  Eng- 
landy  made  a  will  there  relating  ezclnsiyely  to  property  in 
Great  Britain,  and  appointed  executors  resident  in  England. 
He  then  came  to  Victoria  and  made  a  second  will  relating 
exclusiyely  to  property  in  Victoria  and  Tasmania,  and 
appointed  executors  of  it  resident  in  Victoria.  He  subse- 
quently returned  to  England,  and  there  made  a  codicil  to  his 
first  will,  such  codicil  also  relating  exclusiyely  to  property  in 
England.  Probate  of  the  first  will  and  codicil  to  it  were 
granted  by  the  Court  of  Probate  in  England  to  the  executors 
named  in  the  first  will,  and  without  any  reference  being  made 
to  the  second  will. 

Mr.  Lawes  now  moyed  for  a  grant  of  probate  of  the  second 
will  only  to  the  executors  named  in  it,  without  reference  to 
the  first  will  or  the  codicil  to  it ;  and  cited  In  the  goods  of 
Pulman  (c). 

Cur.  adv.  vuU. 


Mr.  Justice  Moleswobth. — In  this  case  the  testator  Api! 
executed  three  testamentary  papers,  the  first  and  third  relat- 
ing specifically  to  property  in  Great  Britain,  the  second 
relating  to  property  in  Victoria  and  Tasmania.  The  testator 
appointed  executors  for  his  English  property,  and  other 
executors  for  his  Australian  property.  It  is  clearly  estab- 
lished that  a  person  may  appoint  different  executors  of 
different  portions  of  his  property,  but  it  generally  occurs  that 
the  same  instrument  contains  the  different  appointments. 
The  peculiarity  in  this  case  is  that  the  second  will  relating  to 
property  here  has  no  reference  to  the  first  will,  and  the 


(e)  88  L.  J.,  Prob.  20. 
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codicil  to  the  first  will  Has  no  reference  to  the  second  will.         ^^^ 

The  only  point  of  connection  between  the  three  is  that  the     Eoclbsias- 

codicil  to  the  English  will  creates  a  charge  for  payment  of        ^o^^ 

debts,  and  makes  the  property  comprised  in  it  the  primary  In  ikegoodi  of 

ftmd  for  payment  of  the  testator's  debts  whereyer  contracted.     *    ""'**^' 

The  doabt  to   which   Mr.  Lawes  called  my  attention  was 

whether  in  granting  probate  of  the  second  will  I  should  or 

shonld  not  notice  the  first  and  third,  which  relate  entirely  to 

property  in  Great  Britain.     The  case  which  I  haye  fonnd  to 

throw  the  most  light  upon  this  subject  is  SpraU  v,  Harris  (d). 

In  that  case  the  testator  made  a  will  relating  to  his  English 

property,  and  a  second  will  relating  exclusiyely  to  property 

in  France,  but  did  not  appoint  an  executor  to  either  will. 

The  widow  sought  administration,  and  was  yery  anxious  to 

haye  the  second  will  included  in  the  same  grant  of  letters ; 

and  the   Court  decided  that   administration  cum  testamento 

annexo  shotdd  be  granted  of  both  wills.     The  present  case 

differs  from  that,  in  that  here  there  are  distinct  executors  for 

each  distinct  property,  and  I  think  the  inference  to  be  drawn 

from  the  language  of  the  Court  in  that  case  is  that  if  there 

had  been  distinct  executors  appointed  there  distinct  probates 

would  haye  been  granted  to  each  executor. 

I  do  not  know  whether  the  attention  of  the  Court  in 
England  was  drawn  to  this  subject,  but  that  Court  has 
granted  probate  of  the  first  and  third  papers  without  referring 
to  the  second.  I  think  I  should  follow  the  same  course,  and 
grant  probate  of  the  second  will  without  at  all  referring  to 
the  first  or  third. 

Order  accordingly, 
(d)  4,  Hagg,  Ecc.  405. 
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1864. 

In  thb  Goods  eF  JOHN  MoMEGKAN  BLACK, 

Dbobasbd. 
September  22. 

Where  a  will     lyX  R.  PURCELL  mored  for  probate  to  two  of  the  execii- 
Beyeral  sheets    ^"  named  in  the  will,  leare  being  reserred  to  the  remaimng 

the  last  of        executora  who  were  in  England  to  come  in  and  prore.    Tkt 
which  only  is        ,  , 

Bigned  by  the    will  was  written  on  five  sheets  of  brief  paper.     The  tssdmo- 

affidSJdt  ^^      nwm  clause  was  as  follows  : — «*  In  witness  whereof  I  the  said 

support  of  an     ^^  John  McMeckan  Black  have  to  this  my  last  will  contained 

ppobf^  ought  ""^  *^^  "^^  *^®  ^^^  preceding  sheets  of  paper  set  my  htnd 

to  specify,  and  « this  4th  day  of  July  1864."     The  will  was  only  signed  by 

by  some  mark      ^ 

indicate,  that    ^^  testator  and  witnesses  at  the  foot  of  the  fifth  sheets  but 

S^^s^'ect'^"  the  fiye  sheets  were  fiwtened  together  with  a  piece  of  silk  at 

matter  of  the    the  corner, 
testator's  dis- 
cretion, and 
each  sheet  Mb.  Justiob  Molbsworth. — According  to    WilUanu  oa 

should  be         Executor*  it  must  be  presumed  that  the  sheets  were  joined 

marked  by  the  together  if  found  so,  unless  there  is  evidence  to  the  con- 

Commissioner        °  ' 

before  whom     trary ;  and  it  is  not  necessary  where  there  are  sereral  sheets 

^om^M  b^fng  *^*<^  «^^  should  be  signed  (e).      In  this  case  the  attesting 

referred  to  by    witnesses  have  looked  only  at  the  last  sheet  of  the  will,  and  the 

affidavits  refer  only  to  that  sheet.     I  think  in  the  case  of  i 

document  of  this  kind,  consisting  of  several  sheets,  the 

affidavit  ought  to  specify,  and  by  some  mark  indicate  that 

each  sheet  was  the  subject  matter  of  the  testator^s  discretion; 

and  I  think  each  sheet  of  the  wOl  should  be  marked  bj 

the  commissioner  before  whom  the  affidavit  is  sworn  as  being 

referred  to  by  the  affidavit  of  the  witness.    The  application 

may  be  renewed  on  such  further  materials  being  produced. 

(e)  Vide  Williams  on  Executors,  5th  ed.,  p.  78. 
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Ih  ths  GboDs  OF  MICHAEL  HONE,  Dbcbabbd. 
Ih  tbb  Goods  of  JOHN  PENDER,  Dbobaseb. 

XN  each  of  these  cases  application  was  made  for  a  grant  of 
letters  of  administration  to  an  attorney  under  power  of  the 
next  of  kin  of  the  deceased,  resident  in  England.  The 
evidence  of  relationship  in  each  case  consisted  of  statatorj 
declarations  made  before  some  public  functionary  in  England, 
accompanied  by  a  notarial  yerification. 

Cur.  adv.  vulL 


1864. 


Oct.  6,  18. 

Upon  applica- 
tion for  letters 
of  administra- 
tion, the  Conrt 
will  not  act 
upon  statutory 
declarations 
where  affida- 
vits may  be    • 
obtained. 


Hb.  Justicb  Molesworth. — In  these  cases  there  are  only 
statatory  declarations  as  to  the  relationship  of  the  alleged 
next  of  kin  in  England.  There  are  in  England  commissioners 
of  this  Conrt  for  taking  affidavits,  and  I  do  not  feel  disposed 
to  act  upon  statutory  declarations  where  affidavits  may  be 
obtained. 

JpidicaHona  reused. 


Octoher  18. 


Ih  thb  Goods  of  JAMES  STEPHENSON,  Dbobasbd.      ^J"?^®' 

D0C.  H  24. 

James  Stephenson,  by  his  wiU,  executed  in  London,  A  tertlrtTr  left 

and  dated  the  14th  December,  1861,  after  various  specific  Ji^^^jas. 

bequests,  gave  the  residue  of  his  personal  estate  to  James  The  second 

John  Marshall,  of  Melbourne,  in  the  colony  of  Victoria;  John  t^lLiSes, 

Stuart,  of  Sandhurst,  in  the  same  colony ;  Alexander  Moncrieff,  conned 

another,  and 
appointed  two 

additional  executors.    The  third  did  not  notice  the  second,  but  revoked  the  l^^es 

previously  revoked,  and  also  that  previously  confirmed,  and  confirmed  the  will  in  every 

particular  not  thereby  altered  or  revoked. 

Seld,  by  the  fiill  Court,  reversing  Molesworth,  J.,  that  the  third  codicil  in  no  way 
affected  the  appointment  of  executors  by  the  second  codicil,  and  probate  of  the  wiU  and 
three  oodidlB  granted. 
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1^^  ^       of  Ireland ;  and  Marcm  Candida  de  Rozarioy  of  Hong  Kong, 
upon  trust  for  sale  and  conversion,  and  for  payment  of  c^tain 
legacies  inter  cdioy  to  Robert  and  Catherine  Stuart  £500  eadi,  and 
In  theffoods  of  to  each  of  his  execators  £500 ;  and  he  appointed  the  said  J.  J. 
BOH.  Marshall,  J.  Stuart,  A.  Moncrieff,  and  M.  C.  de  Eoztmo  trastees 

executors  of  his  will.  By  a  codicil  also  executed  in  London, 
and  dated  the  18th  February,  1862,  the  testator  bequeathed 
to  Andrew  Lysaight  IngUs  £500,  and  confirmed  his  will  in 
every  other  particular.  Another  codicil  was  executed  by  the 
testator  in  Melbourne,  and  dated  the  2lBt  May,  1862,  the 
material  parts  of  which  were  as  follows  : — '^  I  hereby  reroke 
''  so  much  of  the  said  will  as  appoints  John  Stuart  as  one  of 
''  my  executors,  and  further  revoke  the  bequest  of  £500  to 
"  Catherine  Stuart ;  and  I  further  revoke  the  bequest  of  £500 
"  to  Robert  Stuart^  but  do  not  revoke  the  bequest  of  a  like  sum 
'<  therein  made  to  the  said  John  Stuartj  although  he  ceases  to 
«  remain  my  executor  ;  and  I  appoint  as  executors  of  my  will 
'<  aforesaid,  in  addition  to  J,  J.  Marshall  and  A,  Moncrieff^ 
''  therein  named,  Robert  McMicking,  of  Melbourne,  and  Owrge 
"  Frederick  Agnew,  of  same  place."  Subsequently  the  testator 
executed  in  England  another  codicil,  dated  the  4th  July, 
1863,  reciting  the  will  of  the  14th  December,  1861,  and  the 
codicil  of  the  18th  February,  1862,  but  not  mentioning  the 
codicil  of  the  21st  May,  1862,  and  proceeding  as  follows:— 
"  Now  I  do  hereby  revoke  and  make  void  the  appointment  of 
^*  the  said  John  Stuart  as  one  of  the  executors  of  my  said  will; 
''  I  also  revoke  the  legacy  of  £500  so  given  to  him  as  afore- 
"  said ;  also  the  two  legacies  of  £500  each  given  to  the  said 
'^  Robert  Stuart  and  Catherine  Stuart ;  and,  lastly,  I  herehj 
'<  revoke  the  legacy  of  £500  to  A.  L.  IngUs,  And  I  decUre  this 
''  present  writing  to  be  a  codicil  to  my  said  will ;  and  I  con- 
<'  firm  my  said  will  in  every  particular  thereof  that  is  not 
"  hereby  altered  or  revoked." 

The  testator  died  in  England  on  the  8th  April,  1864,  and 
probate  of  the  will  and  the  two  codicils  of  the  18th  Februaiy, 
1862,  and  4th  July,  1863,  was  granted  by  the  Court  of  Fro- 
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bate  in  London.    The  codicil  of  the  Slst  May,  1862,  had      ^  1864. 
been  left  by  the  testator  in  Melbourae,  and  no  application 
was  made  to  the  Court  in  England  for  probate  of  this  codicil. 


Mr.  J,  W,  Stephen  now,  npon  production  of  an  exemplifi- 
cation of  the  English  probate  of  the  wiU  and  codicils  proved 
in  England,  and  upon  affidavits  verifying  the  codicil  of  the 
2l8t  May,  1862,  and  shewing  that  A.  Moncrieff  and  M.  C.  de 
Boxario  were  out  of  the  jurisdiction,  and  that  McMicking  had 
renounced,  moved  for  a  grant  of  probate  of  the  will  and  three 
eodicils  to  J.  J,  Marshall  and  O.  F.  Agnew.  He  cited  Crosbie 
V.  MacDoual  (/),  Smith  v.  Cunningham  {g\  and  Bogers  v. 
Ooodenough  (h). 

Cur.  adv,  vuU. 


In  the  goods  of 

J.  SXBPHSlf- 

Boir. 


Ms.  Justice  Molesworth. — I  think  the  question  in  this  jTovemler  14. 
case  is  reduceable,  according  to  the  authorities,  very  much  to  a 
matter  of  the  intention  of  the  testator.  The  effect  of  the 
second  codicil  was  to  do  away  with  two  legacies,  expressly  to 
continue  the  legacy  to  John  Stuart^  previously  appointed 
executor,  but  to  revoke  his  appointment  as  executor,  appoint- 
ing as  additional  executors  McMicking  and  Agnew.  The  sub- 
sequent codicil,  partly  repeating  the  provisions  of  that  as  to 
legacies,  and  confirming  the  will  appointing  certain  executors, 
appears  to  me  to  treat  as  a  nullity  and  be  inconsistent  with  a 
prior  codicil  appointing  additional  executors.  The  case  bear- 
ing most  upon  the  question  is  Crosbie  v.  MacDoual,  In  that 
case  the  testator  reserved  to  himself  the  probability  of  making 
codicils.  He  subsequently  made  some  codicils,  and  lastly, 
made  a  codicil  which  altered  the  executors,  and  in  all  other 
respects  confirmed  his  will ;  and  that  was  held  not  to  be  a 
revocation  of  the  previous  codicils  which  had  altered  the 
bequests  substantially.  This  case  seems  to  me  to  be  totally 
different  from  that.     Here  the  third  codicil  recites  the  will 

(/)  4  Ves.,  610.  (A)  2  Sw.  &.  T.  342;    and  81 

is)  1  Add.,  448.  L.J.,  Prob.  49. 
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1864.        and  the  first  codidl,  takes  no  notice  of  the  codicQ  Altering 

EcoLssiAS-     the  persons  already  executors,  and  confirms  the  Trill  in  all 

"°^*        other  respects.     I  think  I  can  only  admit  to  probate  the  will 

Inthegoodiof  and  the  first  and  third  codicils,  and  cannot  regard  the  execa- 

Boir.      '    ^™  appointed  in  the  second  codicil. 


December  14.  From  the  Order  of  his  Honor  refdsing  probate  of  the  will 
and  three  codicils  to  MarshaU  and  Agnew,  they  now  appealed 
to  the  full  Court  ( j),  on  the  ground  that  the  codicil  of  the 
21st  May,  1862,  was  not  reyoked  by  the  codicil  of  the  4ith 
July,  1863,  and  that  the  will  of  the  14th  December,  1861,  and 
the  three  codicils  ought  all  to  be  admitted  to  probate,  ti 
constituting  together  the  last  will  and  testament  of  the  uid 
James  StepheMon, 

Mr.  J.  W.  Stephen,  for  the  Appellants,  dted  the  same  cases 
as  in  the  Court  below. 

No  appearance  contra. 

Cur.  adv.  vuU. 


December  2^.   Thb  Chief  Justicb  :— 


In  this  case  probate  of  a  second  codidl  to  the  testator's 
will  has  been  refused.  The  testator  left  a  will  and  three 
codicils.  The  first  is  not  in  question.  The  second  re?oked 
certain  legacies,  confirmed  another,  and  appointed  certain 
persons  to  act  as  executors.  The  third,  not  noticing  the 
second,  revoked  oyer  again  the  legacies  preyiously  reyoked, 
revoked  also  the  legacy  preyiously  confirmed,  and  did  not 
mention  the  executors.  So  far  as  conjecture  can  extend, 
there  may  be  no  doubt  that  the  testator,  in  executing  the  third, 
had  forgotten  the  existence  of  the  second  codicil ;  but  it  does 

0)  Coram  SHawell,  C.  J.;  Barrg^  J.;  and  WUiiamit  J. 
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not  appear  to  ns  that  that  necessarily  effects  a  revocation  of  it.  ^864. 

Ify  as  put  at  the  bar,  and  as  we  think,  a  will  and  codicils  are      Ecclesias- 

to  be  taken  as  written  on  one  piece  of  paper,  it  clearly  amounts         tical. 

to  this — that  the   testator  in   a   certain  clause  in  his  will  In  the  snoods  of 

inserted  a  bequest  of  certain  legacies,  and  the  appointment      '    ^^ 

of  certain  persons  as   executors.      He   then  proceeded,   in 

another  portion  of  his  will  called  a  codicil,  to  revoke  certain 

of  those  legacies  and  appoint  other  persons  as  executors.   Then 

in  another  clause  of  his  will,  under  the  name  of  another  codicil, 

he  revoked  over  again  those  legacies  referred  to  in  the  earlier 

portion  of  the  will,  but  made  no  allusion  whatever  to  the 

appointment  of  executors.     There  is  no  inconsistency  here. 

The  revocation  of  legacies  by  the  third  codicil  in  no  way  affects, 

in  our  opinion,  the  appointment  of  executors  by  the  second 

codicil,  and  to  take  into  consideration  that  the  testator  might 

have  forgotten  the  second  codicil,  would  be  dealing  with  mere 

conjecture.      We  think,   therefore,   that  the  applicants  are 

entitled  to  probate  of  the  will  and  three  codicils. 

Appeal  aUowed. 


W.W.AcAB.  VOL.  I, — I.E.4CM. 
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TERRY  V.  TERRY  akd  MURCUTT  {k). 

Jl  ETITION  by  Alfred  Terry  for  dissolution  of  marriage,  on 
the  ground  of  the  wife^s  adultery  with  the  co-respondent  and 


others. 


1864. 

Matbimonial 

May  3,  4,  6, 
7,13. 

On  a  petition 
by  the  hus- 
band for 
divorce,  it 
appeared  in 
evidence  that 
there  had  been 
a  series  of 
three  distinct 
acts  of  adul- 
tery by  the 
wife,  each 
successively 
condoned  by 
the  husband 
without  refer- 
ence to  any 
act  of  peni- 
tence on  the 
part  of  the 

wife;  that  being  fully  alive  to  the  wife's  tendency,  the  husband,  when  she  left 
his  house,  took  no  steps  to  ascertain  where  she  had  gone,  or  what  she  was  doing ; 
and,  that  the  act  of  adultery  on  which  the  petition  was  based  was  committed  during 
such  absence. 

Held,  that  the  petitioner  had  been  guilty  of  misconduct  conducing  to  the  adultery. 

With  reference  to  a  charge  of  having,  by  his  conduct,  conduced  to  his  wife's  offence, 
it  is  right  that  the  whole  conduct  of  the  petitioner,  in  reference  to  his  marital  duties, 
from  the  contract  of  marriage  to  the  commencement  of  the  suit,  should  be  considered. 


The  Respondent,  by  her  answer,  denied  the  adultery; 
pleaded  that  if  she  were  guilty  of  it,  when  drunk  and  insen- 
sible of  what  she  did,  her  husband  had  condoned  it ;  eharged 
her  husband  with  the  cruelty  of  coldness  and  neglect ;  and 
recriminated  that  he  committed  adultery  with  a  woman  named. 
The  co-respondent,  by  his  answer,  denied  the  adultery  charged 
against  him.  The  facts,  so  far  as  material  to  this  report, 
appear  in  the  judgment  of  the  Court. 


Where  the  evidence  did  not  shew  that  the  petitioner  desired,  intended,  contemplated, 
or  winked  at  his  wife's  offence, 

Held,  that  a  charge  of  connivance  was  not  established. 

Where  recriminatory  charges  have  been  preferred  by  the  wife  and  failed,  and  where  the 
wife  has  been  guilty  of  a  series  of  acts  of  adultery,  the  Court  will  not  grant  her  alimony. 

Where  no  redress  can  be  obtained  against  the  co-respondent  he  ought  not  to  be  called 
upon  to  pay  costs.  

Although  the  Court  may  itself  take  cognizance  of  objections  to  a  petition  by  the 
husband  for  divorce  on  the  ground  of  neglect,  connivance,  or  condonation,  if  they 
appear  upon  the  evidence,  the  respondent  cannot  urge  them  unless  raised  by  the 
pleadings.  

After  judgment  has  been  given  on  a  petition  by  the  husband  for  divorce,  if  it  is 
adverse  to  the  wife,  and  she  can  establish  a  primd  facie  case  entitling  her  to  alimony, 
she  may  apply  to  the  Court  to  postpone  the  registration  of  the  decree,  and  a  convenient 
time  may  be  fixed  when  the  motion  for  alimony  can  be  entertained,  but  it  is  absolutely 
essential  that  there  should  be  evidence  establishing  a  primd  facie  title  to  alimony. 

(k)  Coram  Stawell,  C.  J. ;  Baary,  J. ;  and  WiUiofM,  J. 
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Mr.  M/)ore  and  Mr.  J.  W.  Stephen  for  the  Petitioner. 

Mr.  Lawes  and  Mr.  Spemley  for  the  Respondent. 

Dr.  Mackay  for  the  co-respondent. 

At  the  close  of  the  Petitioner's  case,  Mr.  Lawes  submitted 
that  the  evidence  ab-eady  before  the  Court  shewed  that  the 
case  came  under  the  provisions  of  the  18th  section  of  the 
Act,  which  barred  a  petitioner's  claim  for  divorce,  where 
neglect,  connivance,  or  condonation  was  established. 

Mr.  Moore  for  the  Petitioner. — This  defence  is  not  raised 
bj  the  Bespondent's  answer,  and  allegations  to  this  efifecf 
cannot  be  argued  except  they  have  been  pleaded. 

Mr.  Lawes  contra. 

Per  Curiam. — Although  the  Court  may  itself  take  cogni- 
sance of  objections  of  this  nature,  if  they  appear  upon  the 
evidence,  the  Bespondent  cannot  urge  them  unless  raised  by 
the  pleadings. 

Mr.  Lawes  and  Mr.  Spensley  then  addressed  the  Court  on 
the  merits,  on  behalf  of  the  Bespondent. 

Dr.  Mackay  was  heard  on  behalf  of  the  co-respondent,  in 
support  of  his  denial  of  the  adultery  charged ;  and  submitted 
that,  should  the  Court  decide  otherwise,  there  having  been 
condonation  on  the  part  of  the  Petitioner,  he  should  have  no 
costs. 

Cur,  adv,  vuU, 
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The  Chief  Justice  : —  May  13. 

The  petition  in  this  case  was  by  the  husband  against  his 
wife  and  the  co-respondent,  on  the  ground  of  adultery.     No 
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1864.  damages  were  sought  against  the  co-respondent,  as  the  adnl- 

Matbimonial  tery  alleged  with  him  had,  it  appeared,  been  condoned. 


Tebrt. 


Terbt 
V,  The  petition  charged  against  the  Respondent  several  acts  of 

adultery.  Of  these,  although  some  have  admittedly  been  con- 
doned, the  last  of  them  has  not  been  so.  The  Respondent} 
in  her  answer,  denied  thfese  alleged  acts  of  adultery.  She 
herself  was  called  as  a  witness,  but  she  was  not  examined  as 
to  this  charge ;  and  it  appears  to  us  that,  coupling  the  omis- 
sion to  examine  her  with  the  evidence  adduced,  there  has  been 
sufficient  proof  of  this  act  of  adultery.  A  counter  charge  of 
adultery  was  made  against  the  Petitioner.  That  charge,  we 
are  of  opinion,  signally  failed. 

The  Petitioner  is  charged  with  "connivance,"  within  the 
meaning  of  the  17th  section  of  the  Act ;  or,  at  least, 
with  **  misconduct  conducing  to  the  adultery,"  within  the 
proviso  to  the  18th  section  of  the  Act.  We  do  not  think 
that  the  case  of  connivance  is  proved.  The  evidence  does  not 
show  that  the  Petitioner  desired,  intended,  contemplated,  or 
winked  at  his  wife's  offence.  He  used  means  to  keep  her  at 
home,  and  even  went  the  length  of  depriving  her  of  such 
portions  of  her  clothing  as  he  thought  necessary  for  her  use 
out  of  doors,  with  a  view  of  keeping  her  at  home.  I  do  not 
think  that  there  is  proof  that  the  hotel  to  which  his  wife 
resorted  was  notoriously  so  ill  conducted  as  that  her  being 
there  was  sufficient  to  arouse  his  suspicion,  or  call  upon 
him  to  act  in  the  same  way  as  he  would  have  been  called 
upon  if  it  had  been  a  house  of  ill  fame.  We  therefore  think 
that  the  charge  of  connivance  was  not  established. 

But  there  remains  the  charge  of  having,  by  his  conduct, 
conduced  to  his  wife's  offence.  With  reference  to  that,  it  is 
right  that  the  whole  conduct  of  the  Petitioner,  from  the  con- 
tract of  marriage  to  the  commencement  of  the  suit,  should  be 
considered — his  conduct  in  reference  to  his  marital  duties 
alone ;    for  we  are  clearly  upon  the  authorities  not  allowed 
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to  look  at  any  other  offences  of  omission  or  commission  bj 
him.  In  the  abstract  it  may  be  that  condonation  and  forgive- 
ness of  such  an  offence  are  rather  meritorious  than  otherwise, 
as  they  show  a  disposition  to  pardon  the  deepest  injury  a  man  v. 

can  receive — a  course  which  may  have  a  salutary  effect  on  a 
generous  woman.  But,  on  the  other  hand,  there  is  no  doubt 
that  such  pardon  repeated  over  and  over  again  may  at  last 
cease  to  produce  any  good  effect,  and  actually  bring  about  a 
repetition  of  the  offence.  If  adultery  be  forgiven  the  third 
time  it  may  be  regarded  as  almost  leading  to  adultery  for  a 
fourth  time.  There  is  no  express  decision  in  such  a  case,  but 
there  is  one  in  which  a  husband  who  condoned  an  adultery  the 
day  after  it  took  place,  was  held  to  have  conduced  to  a  second 
adultery  on  the  day  after  the  condonation.  In  the  present  case, 
the  Petitioner,  immediately  after  being  informed  by  his  wife  of 
her  first  act  of  adultery,  which  he  says  he  did  not  believe 
when  she  herself  told  him,  although  he  believes  it  now, 
resumed  cohabitation  with  her.  Some  time  passes,  and  she 
again  offends.  He  again  forgives  her,  and  she  is  again 
guilty.  After  an  interval  of  some  months,  he  resumes  coha- 
bitation even  again — though,  on  that  occasion,  it  is  alleged, 
under  a  misapprehension  of  the  legal  effects  of  such  condona- 
tion. Thus  there  is  a  series  of  three  distinct  offences  and  con- 
donations— every  one  of  the  latter  without  reference  to  any  act 
of  penitence  on  the  part  of  the  wife.  Such  repeated  condona- 
tions exhibit  a  disposition  to  treat  the  marriage  tie  as  a  mere 
means  of  gratifying  animal  passion,  rather  than  a  source 
of  enjoyment  from  the  mutual  society  of  the  husband 
and  wife.  Aware  of  these  numerous  offences,  committed  both 
when  intoxicated  and— certainly  as  to  one  of  them — when 
sober,  with  no  excuse  for  that  act  at  least,  he  condones  all, 
and  resumes  his  life  with  her  as  before.  But  the  worst  part 
of  the  whole  case,  in  our  opinion,  is  that,  when  fully  alive  to 
this  woman's  tendency,  whether  intoxicated  or  sober,  he,  when 
she  left  his  house,  took  no  step  to  ascertain  where  she  had 
gone,  or  what  she  was  doing.  So  far  as  he  was  concerned, 
she  might  have  been  during  the  whole  of  the  time  in  a  much 
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1864.         worse  place  than  the  hotel  to  which  she  went.     The  adultery 

Matbimonial  of  which  he  now  complains  was  committed  daring  that  time, 

rj^^^^        and  we  think  he  brought  it  on  himself.     Such  a  suitor  is  not 

one  for  whom  this  Court  is  open  to  give  the  full  measure  of 

relief  which  it  can  administer. 

The  Court  has  in  each  case  to  decide  what  is,  and  what  is 
not,  misconduct  conducing  to  adultery.  Its  task  in  such  cases 
is  a  difficult  and  delicate  one,  as  there  are  not  the  distinct 
rules  laid  down  for  such  cases  that  there  are  in  others.  But 
the  duty  of  the  Court  is  one  from  which  it  will  not  shrink. 
We  think  that  the  Petitioner  has,  by  his  own  conduct,  pre- 
cluded himself  from  obtaining  a  dissolution  of  marriage. 
There  is,  however,  nothing  to  prevent  his  being  decreed  a 
judicial  separation.  In  reference  to  that,  the  acts  of  condo> 
nation  are  excluded  by  the  law  from  our  view  of  the  case.  If 
he  desire  a  judicial  separation  he  is  entitled  to  a  decree  so  far. 

As  to  costs,  inasmuch  as  no  redress  call  be  obtained  against 
the  co-respondent,  the  case  of  Robinson  v.  Robinson  and 
Lane  (I)  seems  to  be  decisive  that  he  ought  not  to  be  called 
upon  to  pay  costs ;  and  in  that  case  the  question  of  costs  was 
commented  upon  in  such  a  way  as  to  shew  that  the  Court 
inclined  to  think  he  would  not  or  might  not  get  his  costs. 
Chief  Justice  Cockbum  there  said  that  if  Dr.  Lcme^s  counsel 
thought  fit  they  might  renew  the  application  for  costs,  but 
there  is  no  report  of  any  subsequent  application.  We  do  not 
think,  under  all  the  circumstances  of  this  case,  that  the 
co-respondent  should  get  his  costs  from  the  Petitioner.  The 
petition  is  therefore  dismissed  as  against  the  co-respondeut, 
without  costs  ;  and  granted  as  against  the  Respondent^  for  a 
judicial  separation  only. 


(0  29  L.  J.,  Prob.  &  Mat.  194. 
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Mr.  Lowes,  for  the  Respondent,  asked  for  a  postponement         1864. 
of  the  registration  of  the  decree,  in  order  that  application  MAXBiicoinAL 
might  be  made  for  permanent  alimony,  and  for  the  custody  of 


TSBKY 


Teebt. 


the  children  of  the  marriage.     In  Vicars  v.  Vicars  (w),  it  was  v. 

held  that  the  order  for  permanent  alimony  must  be  embodied 
in  the  decree  dissolving  the  marriage ;  and  in  that  case,  the 
decree  having  been  registered  before  the  application  for  alimony 
was  made,  the  Court,  although  expressing  every  inclination  to 
grant  alimony,  was  of  opinion  it  had  no  jurisdiction  to  do  so. 
As  to  the  custody  of  the  children,  Wallace  v.  WaUace  (n)  was 
cited. 

Mr.  Moore  and  Mr.  J.  W,  Stephen  for  the  Petitioner. — 
This  application  is  now  too  late.  But  if  not,  there  are  no 
facts  before  the  Court  upon  which  alimony  can  be  granted. 
In  this  case  the  wife  is  not  entitled  to  alimony.  White  v. 
White  ip). 

Mr.  LaweSj  in  reply,  referred  to  the  foot-note  to  Vicars  v. 
Vicars  (/?),  to  the  effect  that  in  several  suits  for  judicial  separa- 
tion the  Court  had  suspended  the  registration  of  the  decree 
in  order  that  application  for  alimony  might  be  made. 

The  Chief  Justice. — We  think  that  in  the  first  instance 
the  wife  ought  to  shew  a  prima  facie  case  of  being  entitled  to 
alimony  before  the  registration  of  the  decree  is  suspended  to 
enable  her  to  apply  for  it. 

Mr.  Lawes  was  heard  in  support  of  the  Respondent's 
pritnd  facie  right  to  alimony. 

The  Chief  Justice. — There  is  some  difficulty  about  the 
practice,  in  consequence  of  the  decree  in  England  being  nisi 
only  in   the    first   instance,    but    here  absolute.      On   the 


(m)  29  L.  J.,  Prob.  &  Mat.  20.         (o)  6  Jnr.,  N.  S.,  28. 
(«)  32  lb.,  34.  (p)  Ubi  supra. 
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1864.         whole,  we  think  that  the  more  convenient  course  is  that 
Mateimonial  adopted  by  Mr.  Lawes,     We  do  not  think  it  wotdd  be  well  to 
rpjjj^Y        niix  up  with  the  argunients  in  the  main  cause  arguments  as  to 
V.  the  question  of  alimony.     After  the  judgment  has  been  given, 

if  it  is  adverse  to  the  wife,  and  she  can  establish  a  prima  fadi 
case  entitling  her  to  alimony,  she  may  apply  to  the  Court  to 
postpone  the  registration  of  the  decree,  and  a  convenient  time 
may  be  fixed  when  the  motion  for  alimony  can  be  entertained. 
We  make  these  observations  in  order  that  the  practice  may 
be  understood;  but  I  may  express  my  opinion  that  it  is  abso- 
lutely essential  that  there  should  be  evidence  establishing  a 
prima  Ja4yie  title  to  alimony. 

As  regards  the  present  case,  holding  the  Respondent  entitled 
to  alimony  would  be  offering  a  premium  for  misconduct  of  the 
grossest  nature.  Where,  as  in  this  instance,  recriminatory 
charges  have  been  preferred  by  the  wife  and  failed,  and  where 
the  wife  has  been  guilty  of  a  series  of  acts  of  adultery,  to 
grant  her  alimony  would  be  to  pursue  a  course  never  sanctioned 
by  any  Court  in  England.  We  see  no  reason  to  depart  from 
the  opinion  expressed  in  Carnaby  v,  Camaby  {q\  namely,  that 
where  adultery  is  proved  the  granting  of  alimony  should  be 
a  very  exceptional  case,  and  require  very  strong  facts  to  induce 
the  Court  so  to  act. 


(9)  1  Wy.&W..  I.E.&M.197. 
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Matrimonial 
McNULTY  V.  McNULTY  (r).  ^ — - 

S  July  7, 

UIT  by  the  wife  for  judicial  separation,  on  the  grounds  of  j^^  al^bv 

craeltj  and  desertion.  the  wife  for 

judicial  sepa- 
ration where 

Mr.  J.  W.  Stephen,  for  the  Petitioner,  moved,  under  the  ^^  respond- 

ent  had  ab- 
proYiso  to  the  28th  section  of  the  Act  No.  125,  and  the  7th  sconded,  and 

of  the  Divorce  Rides  of  Court,  that  service  of  the  petition  and  g^tS^u*^''^^'^ 

citation  upon  the  Respondent  might  be  dispensed  with.     The  affidavit  that 

only  affidavit  upon  which  he  moved  was  that  of  the  Petitioner  Jumble,  after 

verifying  the  petition,  which  stated  that  the  Respondent  had  diligent  enqni- 

ries,  to  sain 
absconded  from  the  hotel  at  which  he  had  been  staying,  and  any  intelli- 

that  the  Petitioner  had  been  unable,  after  diligent  enquiries,  J^^^u^^' 

to  gain  any  intelligence  of  him,  and  believed  from  the  answers  from  the 

to  her  enquiries,  that  he  had  left  the  colony.  enqrdrieB  that' 

I  he  had  left 

Mr.  Justice  Molesworth. — I  think  I  should  require  the  the  Court ' 

affidavit  of  some  other  person,  stating  where  the  Respondent  'cfoBed  to  die- 

IS  supposed  to  be.     I  would  then  direct  substituted  service  by  service  upon 

advertisements  in  that  place;   but  I  do  not  think  I  should  ©nt-'^utupon 

dispense  with  service  altogether.  ftirther  affida- 

vits stating 

where  the 

respondent 
wws  supposed 
t^  7.       Mr.  J.  W.  Stephen  now  applied,  on  further  affidavits,  for  to  he,  directed 

'*""    substitution  of  service  on  the  Respondent.      The  affidavits  gg^^crb^ 

went  to  shew  that  Defendant  had  gone  to  Sydney  or  New  advertise- 

Zealand  as  soon  as  the  present  proceedings  were  commenced,  pi^ce. 

His  HoROB  made  the  order  for  substitution  of  service  by 
advertisement  in  a  newspaper  in  each  of  the  cities  of  Mel- 
bourne, Sydney,  and  Dunedin,  setting  forth  the  prayer  of  the 
petition,  the  citation,  and  this  order.  The  citation  to  be 
returnable  in  three  months  after  publication  of  last  advertise- 
ment. 

(r)  Coram  Molesworth^  J. 


86  SUPREME  COURT:   VICTORIA. 


1864. 

November  25. 

Interim  orders  -L  HIS  suit  was  by  the  husband  for  dissolution  of  marriage 

and  mai^^-"^  on  the  ground  of  the  wife's  adultery.     A  petition  for  alimony 

anoe  of  chil-  had  been  presented,  and  alimony  decreed  at  the  rate  of  dSl  per 

made  under  week.     The  Respondent  was  subsequently  delivered  of  a  child, 

sec.  22  of  giie  thereupon  caused  a  summons  to  be  served  on  the  Peti- 

Act,"  where  tioner,  calling  upon  him  to  shew  cause  why  she  should  not 

ha^eno   ^  have  the  care  and  custody  of  the  child,  and  why  he  should  not 

perty.  maintain  it.     Her  affidavit  in  support  of  the  summons  stated 

jTne  same 

presomption  ^^^  ^^®  Petitioner  was  the  father  of  the  child ;  that  she  was 

as  to  the  wife's  prevented  by  a  sprained  arm  from  earning  anything  for  her 
innocence  will  i   ,      .  *■  - ,.  . 

be  made  on  an  support ;  that  her  confinement  and  the  mcreased  cost  of  living 

th^^tw?  ^^  ^^^^  sufficiently  liberal  for  nursing  rendered  the  alimony 

and  mainten-  already  allowed  inadequate,  and  that  if  the  amount  awarded 

dren  under "  ^®^®  increased  by  the  sum  of  16s.  weekly  she  could  maintain 

sec.  22  of  and  support  herself  and  child.   The  husband's  income  was  £250 
"  The  Divorce  ..,,..,  ,  ^ 

Act"  as  on  per  annum,  ansmg  from  his  mdustry,  not  from  property.   Ibe 

^  a^^Q*^^^  summons  was  adjourned  from  Chambers  into  Court,  under 

section  43  of  the  Act  No.  125. 


Mr.  Lowes  for  the  summons. 

Mr.  AtMns  contra, — This  is  an  application  made  under 
the  22nd  section  of  "  The  Divorce  Aci^*  and  under  that  sec- 
tion the  Court  has  no  power  to  make  the  order  sought. 
The  provision  for  maintenance  and  education  there  spoken  of 
is  only  intended  to  be  made  where  infants  have  property  which 
can  be  so  applied.  Here  there  are  no  funds  of  the  infant,  and 
the  Court  can,  therefore,  make  no  order  as  to  the  custody  or 
maintenance.  It  is  intended  that  this  jurisdiction  should  be 
exercised  as  in  Equity,  and  in  Equity,  having  no  property, 
she  could  not  be  made  a  ward  of  Court.  Curtii  v,  Curtis  (t), 
Marsh  v.  Marsh  (v),  Boynton  v.  Boynton  («?).     The  husband, 

(*)  Coram  Molesworth,  J.  (o)  1  Sw.  &  Tr.,  312. 

it)  1  Sw.  &  Tr.,  214.  ,  (w)  2  76.,  275. 
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in  his  affidavit  yerifjing  the  petition  in  the  main  cause,  has  1^864. 

stated  that  his  cohabitation  with  the  Respondent  ceased  at  a  Matbimonial 

time  precluding  the  possibility  of  his  being  the  father  of  the  " 

child  whom  he  is  aSked  to  maintain.  v. 

Jokes. 

Mr.  Lowes  in  reply. — The  answer  of  the  wife  alleges  inter- 
course with  the  husband  sufficiently  recent  to  admit  of  the 
legitimacy  of  the  child.  In  her  affidavit  she  distinctly  declares 
it  to  be  his.  The  Court,  even  in  the  absence  of  so  direct  an 
answer  to  the  Petitioner's  allegation,  cannot,  in  a  preliminary 
inquiry,  pre-determine  the  main  question  in  the  suit,  and  pro- 
nounce the  wife  an  adultress.  The  presumption  of  legitimacy 
cannot  be  rebutted  at  this  stage.  The  petition  for  alimony, 
not  the  proceedings  in  a  suit  in  Equity,  must  be  looked  to  for 
an  analogy  to  the  present  application;  and  the  practice  of 
granting  alimony,  and  the  whole  scope  of  the  Act,  shew  that 
the  hnsband's  income,  from  whatever  source  arising,  is  a  fund 
out  of  which  his  children  are  to  be  supported,  and  that  it  is  in 
no  case  necessary  in  order  to  give  jurisdiction  that  the  children 
should  have  property  of  their  own. 

Mb.  Justigb  Molesworth. — The  Act  was  intended  to  meet 
cases  arising  in  all  ranks  of  society,  and  it  would  be  a  rigid 
and  narrow  construction  of  the  22nd  section  to  confine  it  to 
cases  in  which  infants  have  property  to  be  dealt  with.  Main- 
tenance stands  on  the  same  footing  as  alimony,  and  I  have  no 
doubt  as  to  the  jurisdiction. 


Coming  to  the  facts,  the  legitimacy  of  the  child  is  disputed; 
but  I  think  that,  as  in  the  case  of  granting  alimony,  the 
wife's  innocence  is,  for  the  purposes  of  the  application,  to 
be  presumed.  I  think  that  in  the  present  case  additional 
support  should  be  awarded,  but  I  am  not  told  how  much  is 
required.  Fifteen  shillings  a  week  is  mentioned,  but  I  have 
no  proper  materials  from  which  to  ascertain  how  much  less 
would  be  sufficient.  The  addition  proposed  seems  most  dis- 
proportionate to  the  additional  expense  which  the  birth  of  the 
child  entails ;  and  I  am  not  disposed  to  open  the  question  as 
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1864.  to  the  allowances  for  the  wife  herself.     I  cannot  take  into 

Matrimonial  account  the  expenses  of  the  confinement  or  the  Respondentia 

'  present  inability  to  work,  bat  I  shall  allow  for  the  child  an 

V,  increase  at  the  rate  of  six  shillings  a  week. 

JOKBS. 

Ordsr  made  for  payment  at  thai  raU 
until  hearing  or  further  order. 


CONSTABLE  v.  CONSTABLE  ahd  STREBINGER  (4 

December  13. 
Service  of  a       JL  ETITION  by  the  hnsband  for  a  dissolution  of  marriage  on 

E^i^d  may    *^®  ground  of  the  wife's  adultery, 
be  verified  by 
the  afBdavits 

of  persons  Mr.  J,  W,  Stephen  and  Mr.  Lowes  for  the  Petitioner. 

resident  there, 
if  explicit  and 

satisfactory.  The  suit  was  undefended  by  the  Respondent  and  co-respon- 

dent. 


The  Respondent  had  been  served  with  the  citation  in  Eng- 
land, and  service  was  verified  by  the  affidavits  of  persoDS 
resident  there. 

The  Chief  Justice. — This  is  the  first  occasion  on  which 
service  has  been  proved  by  affidavit.  Such  proof  is  received 
under  the  English  practice ;  but  in  accepting  these  affidavits 
as  sufficient  evidence,  we  do  so  as  the  service  was  effected  oat 
of  the  jurisdiction,  and  the  affidavits  are  ezpKcit  and  satis- 
factory. We  must  not  be  understood  as  laying  down  a  general 
rule  that  a  mere  formal  affidavit  of  service  abroad  will  satisfy 
the  Court,  or  that  where  service  is  effected  within  the  joiis- 
diction,  or  even  in  the  adjacent  colonies,  it  may  be  proved  by 
affidavit  (y). 

(a?)  Comm Stawell,  C.J.}  Barry,  (y)  Vide  Jewell  v,  Jewell,  2 
J. ;  and  WUliams,  J.  Wy.  &  W.,  L  E.  &  M.  186. 
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Sec.  133 : 
ISee  Cebtipioatb  HI. 

No.  149. 

See  Penalties  I. 

No.  151. 

See  Weights  and  MEAsmiBB. 

No.  163. 

See  Appeal  II.  1. 


ACTS  OP  PAELIAMENT. 
(VICTOEIAN.) 

No.  169. 
Sec.  11: 
See  Appeal  I. 
Evidence  III. 
Pkwaltibs  II. 

No.  174. 

See  License  II. 

No.  176. 
Sec.  181: 
See  Eate  II. 

Sec.  199 : 

See  Appeal  IV.  1,  2,  3. 

Sec.  206: 
See  EviDEircB  II. 

Sec.  249 : 
See  EoADS. 

No.  178. 

See  License  I. 

No.  180. 
Sec.  24 : 
See  Cebtipicate  III. 

No.  184. 
Sec.  281 : 

See  Coepohation,  1. 

No.  186. 
Sec.  31 : 
See  Abbest. 

No.  190. 
Sec.  79: 

See  WiNDiNG-rp  Act,  2. 
Sec.  176: 
See  WiiTDiNo-up  Act. 

ACT  OP  INSOLVENCY. 
See  Sbquestbation  I.,  II.  2. 

ACTION. 

I.  Ifan-exereise  of  a  ^^ discretion'' 
given  ly  law. 

Under  the  ^^  Melbourne  Oorpora- 
tian  Ajst;'  6  Fu?.,  No.  7,  sees.  1  and 
80,  a  fidl  discretion  is  given  to  the 
Corporation  as  to  whether  or  not, 
and  when,  they  should  "  form"  any 


ACTION.  iii 

proposed  street.  jET^ZJ,  that  where 
the  Corporation  had  not  yet  exer- 
cised its  discretion  by  "  forming"  a 
street  in  a  certain  place,  and  a  per- 
son was  injured  by  falling  into  an 
unfenced  hole  there,  the  Corpora- 
tion was  not  liable.  Qrieve  v.  Oor- 
poratian  of  Melbourne^  L.  95 

II.  Lies  against  Corporation  for 
negligent  care  of  streets. 

A  municipal  Corporation  had 
power  to  permit  miners  to  mine  upon 
and  under  the  public  streets  within 
the  corporate  boundary,  subject  to 
conditions  and  restricnons  for  the 
public  safety  such  as  the  Corpora- 
tion might  think  fit  to  impose.  The 
Corporation  granted  sucli  permis- 
sion, subject  to  conditions  and  res- 
trictions such  as  it  thought  fit.  The 
miners  after  mining  left  their  exca- 
vations in  the  streets  in  a  condition 
such  that  water-pipes  burst,  and  a 
chasm  was  made,  into  which  a  per- 
son, without  neglect,  drove  his  horse, 
and  suffered  damage  and  loss.  The 
owner  of  the  horse  brought  his 
action  against  the  Corporation,  and 
recover^  damages.  On  rule  nisi 
for  a  nonsuit,  and  on  demurrer,  both 
argued  together,  Held,  that  the 
power  to  grant  permission  to  mine 
did  not  absolve  the  Corporation  from 
the  responsibility  cast  on  them  as 
managers  of  the  pubHc  streets  to 
take  care  that  those  streets  were 
preserved  in  good  order;  that  the 
Corporation  was  liable;  and  that 
the  Plaintiff's  pleadings  and  verdict 
must  be  sustained.  Badenhop  v. 
Mayor,  Sfc,  of  Sandhurst,       L.  137 

in.  Against  heir  in  possession  of 
lands  descended,  for  simple  con- 
tract debt  of  ancestor. 

In  an  action  at  law  against  the 
heir  in  possession    of  lands   des- 
a2 


IV 


ACTION. 


ADMINISTRATION. 


cended,  to  recover  the  debt  of  the 
ancestor,  it  is  not  necessary  to  shew 
that  the  Plaintiff  has  first  exhausted 
the  personalty.    McEwan  v,  Moncur, 

L.  9 

IV.  Against  heir:  cumulative  remedy 
ayainst  descended  realty  for  debt 
of  ancestor^  ujider  54  Oeo.  III., 
cap,  15,  sec.  4. 

The  Statute  54  Geo.  IH.,  cap.  15, 
sec.  4,  gave  a  new  and  cumulative 
remedy  at  law  to  the  simple  con- 
tract creditor  against  the  realty, 
without  forcing  him,  at  least  at  law, 
to  exhaust  first  his  redress  against 
the  personalty.  Ibid. 

V.  Where  money  had  and  received 

will  not  lie. 

The  B,  Hood  Board  demanded 
payment  of  a  road  rate  from  K.  It 
was  admitted  that  the  rate  wa^^ 
regularly  struck,  but  contended 
that  K.'s  assessment  was  too  high, 
some  pasture  having  erroneously 
been  rated  as  arable.  K.  paid  the 
whole  demand  under  protest,  and 
brought  an  action  in  the  County 
Court  for  the  excess  as  for  money 
had  and  received.  On  appeal,  Held 
(1)  that  K.  could  not  have  quashed 
the  rate  on  certiorari,  nor  have  re- 
plevied for  the  excess  paid  under 
protest.  (2)  That  K.  was  bound 
to  tender  the  amount  really  due, 
and  might  after  such  tender  have 
brought  his  action  if  a  distress 
were  issued  for  any  excess  beyond 
the   sum  really  due  and  tendered. 

(3)  That  "  money  had  and  received" 
did  not  lie  in  such  a  case,  as  the 
validity  of  a  rate  could  not  be 
inquired  into   in   such    an   action. 

(4)  That  as  money  had  and  received 
did  not  lie,  the  judgment  was  erro- 
neous, and  the  appeal  must  be 
allowed.  Belfast  Bead  Board  v. 
Knox,  L.  133 


I  I.  Cktveat  against  granting. 
See  Practice  (Ecclesiastical)  II. 

II.  Cum  tesiamento  annexo. 

See  Practice   (Ecclesiastical) 
III.,  V.  1. 

in.  Letters  of:  Order  for,  not  taken 
out. 

See  Practice  (Equity)  L 

ADULTEET. 

See  Misconduct    CoxDucnro  to 
Adultery. 


ADVEETISE^IEXT. 

See  Deed,  I. 

Practice  (Insoltency),  Vn.l. 
WiNDnro-up  Act. 

AFFIDAVIT. 

See  Practice  (Ecclesiastical)  I. 

(Equity),  U. 

(Insolvency)      I., 

III.  1. 

AGENT. 

See  Bill  of  Exchange. 
Practice  (Equity),  XV. 

Authorised  to  demand  possession  for 
Crown:  district  eurveyor. 

Semble,  that  the  district  surveyor 
is  not  an  authorised  agent  to  make 
a  demand  for  the  Crown,  of  posses- 
sion of  Crown  lands.  Eegina  v. 
Dallimore,  L.  153 

ALIMONY. 

See  Practice  (Divorce,  Ac.)  I. 

Where  on  a  petition  by  the  hus- 
band for  divorce  on  the  ground  of 
the  wife's  adultery,  recriminatory 
charges  have  been  preferred  by  the 


ALIMONY. 
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wife  and  failed,  and  where  the  wife 
has  been  guilty  of  a  series  of  acts 
of  adultery,  the  Court  will  not 
grant  her  alimony.  Terru  v.  Terry, 
L  il.  &  M.  78 

AMENDMENT. 
See  Sequesteation  II.  2. 

ANNUITANT. 
See  Practice  (Equity)  XIY. 

ANSWERS,  FALSE. 
See  Certificate,  Eefusal  or,  II. 

ANTICIPATION. 
Restraint  on. 

See  HusBAXD  axd  Wife  I. 

APPEAL. 

I.  From  County  Court, 

Under  the  Act  No.  159,  sec.  11, 
enacting  that  the  Appellant  shall 
"  within  one  week  after  receiving 
"  such  case  transmit  the  same  "  to 
the  Supreme  Court,  the  appeal  case 
must  be  in  the  hands  of  the  officer 
of  the  Supreme  Court  within  the 
seven  days,  or  it  will  have  no  juris- 
diction, and  the  case  will  not  be 
heard.     Stirling  v,  Ramiltonj   L.  14 

II.  From  Warden  to  Court  of  Mines. 

See  Eehearino. 

1 .  B,  and  another,  owners  of  pump- 
ing machinery  on  a  golden  quartz- 
reef,  applied  to  a  Warden,  under 
the  Act  No.  153,  to  make  a  drainage 
assessment  on  each  of  the  thirty- 
two  claims  on  the  reef.  The  Warden 
made  his  decision  in  each  case,  and 
signed  a  minute  of  each  decision. 
On  a  separate  sheet  he  made  a  ^- 
ther  order,  imposing  "  conditions  " 


on  the  owners  of  the  machinery. 
E.  and  others,  owners  of  one  of  the 
thirty-two  claims,  appealed  to  the 
Court  of  Mines.  They  gave  no 
notice  of  their  appeal  to  the  other 
claim-holders.  On  the  appeal,  the 
copy  minute  produced  by  the  Ap- 
pellants, was  that  which  was  ftir- 
nished  to  them  under  the  Act  No. 
32,  namely,  a  copy  of  the  "  deci- 
sion "  entered  in  each  case,  without 
the  separate  "  conditions  "  imposed 
on  the  owners  of  the  machinery. 
On  questions  stated  bv  the  Judge, 
under  No.  32,  sec.  70,  HeU  (1) 
that  the  objection  as  to  the  non- 
production  of  a  copy  of  the  minute 
of  the  "  conditions  "  would  be  best 
met  by  allowing  the  Appellants  to 
correct  the  mistake,  arising  from 
the  inadvertence  of  the  AVarden, 
and  obtain  and  produce  a  proper 
copy  of  the  full  decision — ^ac^oum- 
ing  the  Court,  if  necessary,  for  that 

Purpose — on  such  terms  as  the 
udge  might  think  equitable.  (2) 
That  it  was  sufficient  on  the  appeal, 
if  the  parties  to  the  proceeding  in 
the  Warden's  Court  then  appealed 
from,  were  before  the  Court  of 
Mines.  Early  v.  Barker,  L.  32 
2.  Where,  on  a  complaint  before 
the  Warden  of  a  gold-field,  the 
Warden  refuses  to  interfere,  there 
is  no  appeal  to  the  Court  of  Mines. 
Bray  v,  Mullen  and  Bower  v.  Mc 
Dermott  reviewed  and  acted  upon. 
Wardle  v.  Evans,  L.  188 

III.  From  Befusal  of  Certificate. 
See  Certificate,  Refusal  of. 

lY.  To  Petty  Sessions  against  road 
rate. 

1 .  Q.  appealed  to  Justices  under  the 
Act  No.  176,  sec.  199,  against  a 
road  rate.  The  Corio  Boad  Board 
(Respondents  before  the  Justices) 
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objected  that  the  notice  of  Appeal 
specified  no  day  of  hearing.  The 
Jnstices  decided  against  the  rate, 
but  adjourned  to  allow  G.  an  oppor- 
tunity of  giving  a  fresh  notice  spe- 
cifying a  day.  A  fresh  notice  was 
given,  specifying  a  day.  On  that 
day  both  parties  appeared  again, 
and  the  Kespondcnts  raised  the 
further  objection  that  the  appeal 
had  then  by  the  adjournment  be- 
come too  late.  The  Justices  heard 
the  appeal  and  decided  against  the 
rate.  The  C,  Road  Board  appealed 
to  the  Supreme  Court,  and  relied 
there  not  only  on  the  two  objec- 
tions above-named  but  on  another 
objection  to  the  notice,  not  taken 
at  all  before.  Held,  that  at  the 
adjourned  hearing  the  Eespondents 
waived  the  first  objection,  and  were 
estopped  from  taking  the  second; 
and  that  on  the  present  hearing  the 
third  could  not  be  taken.  Corio 
Boad  Board  V.  Galletly,  L.  85 

2.  Senibl€,i\iB,t  a  notice  of  appeal  to 
justices  in  Petty  Sessions  from  a 
road  rate  should  on  the  face  of  it 
shew  that  .the  person  appealing 
against  the  rate  is  a  party  aggrieved 
thereby  within  the  meaning  of  the 
Act  No.  176,  sec.  199 ;  and  that  if 
the  notice  describe  such  person  as 
the  "  owner  or  lessee  "  and  not  as 
the  "  occupant "  of  the  land,  he  will 
not  appear  to  be  a  party  aggrieved 
within  the  Act.  lUd. 

3.  Semble,  that  a  notice  of  appeal 
to  Justices  in  Petty  Sessions  from  a 
road  rate  under  the  Act  No.  176, 
sec.  199,  should  name  a  day  for  the 
hearing,  and  the  hearing  may  be 
the  first  day  after  such  day  named, 
on  which  the  Justices  actually  sit 
in    Petty    Sessions.  Ibid. 

APPEAL  SITTINGS. 
See  JuEisDiCTiOK,  III. 


Of  new  Trustees. 

See  Tbustee,  8. 

AEBITBATION  AND  AWARD. 

I.  Making  euhmisnon  a  Bule  of  Court. 

See  PsACTicx  (Equitt)  III. 

II.*  C09t8  of. 

An  attorney's  derk  sued  for 
salary,  and  the  attorney  pleaded 
a  set-off  for  a  delivered  bill  of 
costs.  The  action  was  referred  to 
arbitration,  and  one  of  the  terms  of 
the  reference  was  ''  costs  of  acti(m 
'^  reference  and  award  to  abide  the 
"  event  of  the  award."  The  arbi- 
trator awarded  a  "  balance  "  to  tiie 
Plaintiff,  after  giving  the  Defendant 
a  credit  on  account  of  his  set-off. 
The  prothonotary,  in  taxing  costs, 
held  that  although  the  DcSendant 
had  succeeded  on  nis  plea  of  set-off, 
yet  the  Plaintiff  by  obtaining  an 
award  for  a  "  balance,"  had  obtuned 
"  the  event  of  the  award,"  and  wss 
entitled  to  costs.  On  rule  nin'  to 
review  taxation,  Held^  that  the  pro- 
thonotary was  right,  and  rule  fim 
discharged.  WoolcoU  v.  Wise- 
wouldy  L.  129. 

AEEEST. 

Of  transient  offender  who  give^  hit 
name  and  residence. 

In  the  "  Management  ofBailwrnft 
Act''  No.  186,  sec.  31,  enacting 
that  an  officer  of  the  company  may 
seize  and  detain  an  offender  whose 
name  and  residence  shall  be  un- 
known to  such  officer,  and  give  him 
in  charge  to  a  police  constable,  who 
shall  without  warrant  convey  him 
with  all  convenient  despatch  before 
a  justice,  the  object  of  the  section 
is  to  enable  the  officer  to  arrest  a 
transient  offender  whose  name  and 
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residence  the  officer  does  not  pos- 
sess the  means  of  ascertaining.  If 
information  on  which  the  officer 
ought  to  act  is  offered,  his  declining 
so  to  act,  with  the  means  of  know- 
ledge at  hand,  wiU  not  leave  the 
offender's  name  and  residence  "  un- 
known" to  the  officer.  In  each 
case  the  juij  must  decide  whether 
the  information  offered  to  the  officer 
before  the  arrest  is  sufficient  or  not. 
The  officer  must  at  his  own  risk 
arrest  a  person  whose  name  and 
residence  he  had  the  means  of 
knowing.  Jenhfns v,  JEhdon^L.  14i5, 

ARTICLED  CLERK. 

I.  Sand  fide  service  of  articles. 

Three  recent  English  cases  consi- 
dered, and  held  not  inconsistent 
with  In  re  Garrard,  2  Wj  &  W., 
Law  229.     In  re  Garrard,    L.  128. 

II.  Filing  articles  nunc  pro  tunc. 

Motions  for  leave  to  file  articles 
of  clerkship  nunc  pro  tunc  should 
be  made  to  the  full  Court.  In  re 
Orabbe,  E.  60. 

ASSETS. 
In  hands  of  Heir, 

See  Action  III.,  IV. 

ASSIGNMENT. 
In  trust  for  creditors. 

See  Tetjstee,  2. 

ASSOCIATION. 
The  Victorian  Association  was 
established,  as  stated  bv  its  prospec- 
tus, for  the  purpose  of  seeting  out 
and  promoting  oj  all  lawM  means 
in  its  power  the  return  to  Parlia- 
ment of  men  of  liberal  and  enlarged 
views,  who  by  experience,  education, 
and  character,  were  calculated  to 


command  the  respect  and  enjoj  the 
confidence  of  their  fellow  colomsts, 
and  would  in  their  political  career 
be  guided  hj  a  tenacious  regard  for 
the  public  welfare  rather  than  by  a 
desire  to  obtain  the  temporary  ap- 
probation of  any  section  of  the 
communify.  On  a  case  stated  with- 
out pleaclings,  between  the  joint 
treasurers  of  the  society  and  one  of 
the  members,  in  an  action  on  the 
undertaking  of  the  latter  to  sub- 
scribe to  the  funds  of  the  society. 
Meld,  that  the  association  was  not 
illegal,  nor  the  member's  under- 
taking a  void  one;  and  judgment 
given  for  the  Plaintiffs.     Bi/an  v, 

li.  102 


ens. 


ATTACHMENT. 
See  Pbactice  (Equity)  IV. 


BAREISTER 

Admission  of  candidate  engaged  in 
"  trade  or  business," 

1,  Bule  9  of  cap.  ii.  of  the  Supreme 
Court  Bules  requiring  that  every 
person  applying  to  be  admitted  to 
practise  as  a  barrister,  "must  not 
be  engaged  in  trade  or  business," 
during  the  next  three  years  preced- 
ing the  time  he  submits  himself  to 
be  examined,  strictly  speaking  ex- 
cludes a  candidate  who  during  one 
period  of  three  months  in  the  three 
years  next  preceding  submission  to 
examination  had  been  clerical  assis- 
tant of  the  accountant  of  the  Vic- 
torian railways ;  but  the  question 
being  newly  raised,  the  applicant 
having  treated  the  Court  with  can- 
dour, and  members  of  the  Court 
being  under  a  misunderstanding 
somewhat  pledged,  the  Court  ad- 
mitted the  candidate  specially  under 
the  exceptional  circumstances,  for- 


BAEEISTEE. 


BILL  OF  EXCHAKaK 


bidding  the  case  to  be  regarded  as 
a  precedent.     In  re  Ooalett,  L.  161 

2.  Per  Stawell,  C.  J.— There  is  a 
marked  distinction  in  Bale  9  of 
cap.  ii.  of  the  Supreme  Court  Bules 
between  the  word  "trade"  and  the 
word  "business,"  and  those  who 
take  on  themselves  the  responsibi- 
lity of  making  declarations,  putting 
their  own  interpretation  on  the 
Bules,  must,  if  thej  afterwards  dis- 
cover themselves  wrong,  take  the 
consequences  of  so  acting.         Ibid. 

3.  H.  S.  was  during  part  of  the 
three  years  next  preceding  his  appli- 
cation to  be  admitted  to  the  bar,  the 
proprietor,  printer,  and  publisher  of 
a  newspaper,  and  collected  the  debts 
of  the  paper,  and  printed  for  gain, 
matters  not  essential  to  the  owning, 
printing,  and  publishing  of  the  news- 
paper ;  he  was  also  on  the  list  of  the 
members  of  the  Melbourne  Stock 
and  Share  Exchange.  Before  ad- 
mission to  the  bar  he  swore  the 
necessary  affidavit  that  he  was  not 
during  the  three  years  engaged  in 
any  "  trade  or  business."  On  mo- 
tion to  disbar  or  suspend  him  on 
the  grounds  (1)  that  he  had  followed 
a  trade  or  business,  and  (2)  that 
being  disqualified  thereby,  he  ob- 
tained admission  by  improper  means, 
Held,  that  he  had  followed  a  trade 
or  business,  and  was  disqualified  as 
to  the  portion  of  the  three  years 
during  which  he  did  so ;  that  the 
Court  was  not  satisfied  he  had  ob- 
tained admission  with  knowledge  of 
his  disqualification;  and  that  the 
case  was  met  by  suspending  him 
from  practising  at  the  bar  for  twelve 
months.     In  re  Spensley,        L.  173 

BILL  OF  EXCHANGE. 

Fraudulent  alteration  after  accept- 
ance :  negligence  and  liability  of 
acceptor. 
A  bill  drawn  on  JE.  for  £60  on  a 


printed  form  was  handed  to  him  for 
acceptance.  S.'s  sight  waa  weak, 
and  he  supposed  the  sum  of  £60 
was  properly  written  in  writing  and 
in  figures  on  the  bill.  He  accepted 
as  for  £60.  After  JS.'s  acceptance 
the  drawer,  or  some  person  with 
his  consent,  inserted  before  the 
word  "  sixty"  the  words  "  one  hun- 
dred and,"  and  before  the  figures 
"  60"  the  figure  "  1,"  thus  changing 
the  bill  to  one  for  £160.  This 
fraud  was  rendered  perfectly  easy 
by  the  manner  in  which  the  words 
and  figures  of  the  amount  originally 
written  were  filled  in.  The  bill,  as 
fraudulently  altered,  was  endorsed 
and  delivered  to  the  Bank  of  A., 
who  had  no  notice  of  the  fraud. 
In  an  action  by  the  bank  on  the 
altered  bill  for  £160,  there  was  a 
verdict  for  the  Plaintiff.  On  rule 
nisi,  obtained  by  the  Defendant,  to 
set  aside  the  verdict,  Seld,  that  E., 
by  his  negligent  conduct,  must  be 
deemed  to  have  made  the  drawer 
his  agent  to  alter  the  bill ;  and  that 
the  verdict  must  stand.  Bank  of 
Attstralada  v.  Erwin,  L.  70 

BILL  OF  SALE. 

See  Registkation  I. 

A.  borrowed  from  B.  £200  for 
three  months,  at  interest,  at  10  per 
cent,  per  annum,  and  executed  a 
bill  of  sale  of  all  his  furniture  to  B, 
conditioned  to  be  void  on  payment 
on  demand  of  £200  and  interest  at 
10  per  cent,  per  annum.  On  the 
same  day  A,  gave  to  B.  his,  A's,  ac- 
ceptance at  three  months  for  £205. 
During  the  currency  of  the  accept- 
ance B  demanded  payment  of  the 
£200,  and  interest  to  the  time  of 
such  demand ;  and,  on  non-pavment, 
seized  the  furniture  under  tlie  bill 
of  sale,  and  advertised  its  sale.  A. 
then    tendered    to  B.    £200  and 


BILL  OF  SALE. 


CAVEAT. 


IX 


interest,  conditionally  on  the  bill  of 
sale  and  acceptance  being  given  up, 
which  was  refused.  A.  then  filed 
hifi  bill  against  B,  for  an  injunction 
to  restrain  the  sale,  and  for  rectifi- 
cation of  the  bill  of  sale,  and  ob- 
tained an  ex  parte  injunction.  On 
motion  to  dissolve  the  injunction, 
Meld,  that  the  Defendant  should 
not  be  allowed  to  take  the  accept- 
ance and  use  'it  as  his  own,  and  at 
the  same  time  enforce  immediate 
payment  under  the  bill  of  sale ;  that 
although  the  Plaintiff  did  not  make 
a  strictly  legal  tender,  there  had 
been  a  substantial,  proper,  and  ade- 
quate offer  of  payment,  and  one 
sufficient  to  induce  the  Court  to  in- 
terfere by  injunction  and  restrain 
the  sale.     Murphy  v,  Martin,  E.  26 

BOND. 

Administration, 

See  Peactice  (Ecclesiastical) 
III. 

BEOKEE  (PASSAGE). 
See  License  II. 

BUSINESS. 
See  Barbisteb. 


CALLS. 
See  Deed. 

CAEKIEIi. 
See  License  I. 

CAVEAT. 

I.  Against  application  for  adminis- 
tration, 

&<?  Peactice  (Ecclesiastical),  II. 


n.   Under  No,  140,  sec,  80. 

A  caveat  lodged^under  the  80th 
sec.  of  the  "  Real  Property  Act'^ 
No.  140,  claiming  a  lien  on  land 
for  a  sum  specified,  and  forbidding 
the  registration  of  any  instrument 
affecting  the  land  until  after  notice 
to  the  caveator,  will  not  be  extended 
to  include  a  claim  to  the  land  abso- 
lutely, alleged  by  affidavit ;  and  the 
person  applying  to  be  registered  as 
proprietor  may  on  summons  to  the 
caveator  obtain  an  order  from  a 
Judge  in  Chambers  for  withdrawal 
of  his  caveat,  upon  payment  to  him 
of  the  sum  therein  specified.  In  re 
The  Real  Property  Act,  Ex  parte 
Jjyms,  L.  120 

CEETIFICATE. 

I.  Of  Discharge  of  Insolvent. 
See  Peactice  (Insolvency)  III. 

II.  Of  Marriage, 

See  Evidence  I. 

in.  Of  Title, 

The  Eegistrar-General  is  not 
bound  to  issue  a  certificate  of  title 
to  a  purchaser  from  a  Crown  grantee, 
until  the  purchaser  signs  a  receipt 
for  the  duplicate  Crown  grant. 
Fitzgerald  v.  Archer,  L.  40 

CEETIFICATE,  EEFUSAL  OF. 

I.  Appeal  from  Commissioner:  Juris- 

diction, 

The  Court  has  no  jurisdiction, 
other  than  that  conferred  by  Statute, 
to  entertain  an  appeal  from  the 
refusal  of  an  Insolvent's  certificate. 
In  re  Bateman,  I.  E.  &  M.  85 

II.  False  answers  and  explanations. 

An  objection  to  the  grant  of  a 
certificate  to  an  insolvent  charged 


X  CEETIFICATB,  EEFUSAL  OF.     CBETIFICATB,  EBFUSAL  OP. 


him  with  haying  knowingly  and 
wilAilly  ^ven  false  answers  and  false 
explanations  when  under  examina- 
tion on  oath.  Held,  that  the  offence 
under  the  Act  related  to  answers  hj 
the  Insolvent  to  inquiries  made  for 
the  discovery  of  assets,  &c.,  and  not 
to  answers  to  protect  himself  from 
the  reAisal  of  a  certificate  ;  and  ob- 
jection overruled.     In  re  Thonuu, 

I.  E.  &  M.  40 
III.  Generally. 

As  to  the  conduct  for  which  a 
certificate  should  be  withheld,  the 
Court  is  not  limited  to  the  enume- 
ration in  the  Act  7  Fic,  No.  19. 

Ibid. 

TV.  Insolvent  departing  the  cohny. 

It  is  ground  for  the  refusal  of  a 
certificate  of  discharge  to  an  Insol- 
vent, that  after  the  sequestration, 
and  without  leave  of  the  creditors 
or  the  Court,  he  left  the  colony, 
and  had  not  returned  when  the  ap- 

?lication  for  certificate  was  made. 
n  re  RewiU,  I.  E.  &  M.  38 

y.  Vohmtartf  settlement. 

J.  8.  was  executrix  of  P.  &,  her 
husband.  In  July,  1861,  B.  insti- 
tuted a  suit  against  <7.  S.  as  execu- 
trix to  establish  a  sub-partnership 
between  himself  and  P.  S.  On 
20th  January,  1863,  pending  the 
suit,  J.  S.  settled  all  ner  property 
on  one  of  her  daughters  upon  the 
occasion  of  her  marriage.  On  the 
7th  October,  1863,  a  decree  was 
obtained  by  P.  declaring  him  enti- 
tled as  a  sub-partner  with  P.  8,, 
and  directing  accounts  of  the  sub- 
partnership.  On  the  25th  Novem- 
ber, 1863,  J.  8.  voluntarily  seques- 
trated her  estate.  On  appeal  from 
the  decision  of  the  Chief^  Commis- 
sioner, granting  the  Insolvent  her 
certificate,  Seld,  by  the  primary 


Judge,  and  on  appeal  by  the  fiill 
Court,  that  J.  8.  was  indebted  to 
P.  at  the  date  of  the  settlement, 
though  the  proof  of  it  had  not  then 
been  established;  that  looking  at 
all  the  circumstances  of  the  case  the 
settlement  was  not  a  bond  fide  one, 
but  colorable  only,  and  the  conside- 
ration of  marriage  could  not  sup- 
port such  a  settlement ;  and  eertin- 
cate  revised  on  the  ground  that  the 
Insolvent  being  indebted  had  unins- 
tifiably  disposed  of  property  other- 
wise than  bond  fide  and  for  valuable 
consideration.     In  re  8olomon, 

I.  E.  &  M.  45 

CERTIOEABI. 
Where  it  will  not  lie. 

8ee  Action  V. 

CHAETEE  PARTY. 
8ee  CoiTTBACT  IV. 

CHIEF  COMMISSIONER  OF 
INSOLVENT  ESTATES. 

8ee  Pbactice  (Insgltknct)  V. 

CHILDREN. 
Onsiody  and  maintenance  of. 
8ee  Pbactioe  (Ditoece,  Ac.)  IV. 

CIRCmT  DISTRICT. 
8ee  Sequestbatiow  1. 1. 

CITATION. 

8ervice  of. 
8ee  Peactice  (Divoece,  &c.)  U. 

CLAIM,  MINING. 
8ee  Ejectment  II. 

CODICIL. 
8ee  Will,  1,  2. 


COLLUSION. 


CONSIDBBATIOK         xi 


See  Practtcb  (Inbolveitot)  VI.  2. 
Seqitestbatiok  III.  1. 

COMMISSIONEB. 
See  Pba-cticb  (Equity)  V. 

COMMON. 

See  License  HI. 

COMMON  CABRIEE. 
See  LiCEirsE  I. 

COMPANY. 

3Gner's  rigMfor, 

A  gold-miniiig  company,  regis- 
tered under  the  "  Companies  Act 
1864,"  ifl  entitled  to  a  miner's  right, 
whatever  may  be  the  requirements 
of  the  law  as  to  each  individual 
miner  in  such  company  holding 
also  personally  a  miner  s  right  as 
heretofore.  In  re  Verdon  and  Berry; 
Sx  parte  The 'Albion  Company, 

L.  207 

CONDONATION. 

See  Misconduct  conducing  to 
Adultebt. 
Peactice  (Divoece,  Ac.)  V. 

CONFIEMATION. 
See  Peactice  (Insoltenct)  II.  2. 

CONNIVANCE. 

See  Peactice  (Divoece,  &c.)  V. 

Where,  on  a  petition  by  the 
husband  for  divorce  on  the  ground 
of  the  wife's  adultery,  the  evidence 
did  not  shew  that  the  petitioner 
desired,  intended,  contemplated,  or 
winked  at  his  wife's  offence,  Held, 
that  a  charge  of  connivance  was 
not  established.     Terry  v.  Terry, 

t  B.  &  M.  78 


I.  Ibr  conveyance  within  60  days  of 

sequestration. 

See  PBEEEBBtNG  CbBDITOB. 

II.  Cf  marriage. 

See  Cebtieicate,  Beeusal  of,  Y . 

CONSTRUCTION. 
See  CoNTEACT,  rV. 

COTEMPOBANEOUS  DOCUMENTS. 

Deed  I. 

exonebation  oe  mobtoaoed 

Lands. 
Will,  3. 

CONTRACT. 

I.  Sale  and    delivery:     non-accept- 
ance: proof  of  identity  of  goods. 

S.Sf  0.,  of  Ballarat,  ordered  of 
W,,  Jr.,  ^  Co,  in  Melbourne,  iron 
pipes  to  be  delivered  by  the  rail- 
way at  Ballarat.  W.,  fFi,  if  Co, 
forwarded  pipes  by  train,  but  H. 
Sf  O.,  deeming  them  not  according 
to  the  weight,  left  the  pipes  lying 
at  the  station  to  the  order  of  Tf\, 
W.J  i[  Co.  The  correspondence 
did  not,  either  expressly  or  by 
reference,  identify  any  particular 
pipes.  In  an  action  for  goods  sold 
and  delivered,  and  ^oods  bargained 
and  sold,  W.,  W.,  q  Co.  recovered 
the  price  of  the  pipes.  On  rule 
for  a  nonsuit.  Held,  that  there 
had  been  no  acceptance  to  com- 
plete a  sale  and  delivery ;  that  ex- 
trinsic evidence  to  identify  any 
particular  pipes  as  those  bargained 
and  sold  undfer  the  correspondence 
could  not  be  given ;  and  that  as  the 
correspondence  alone  did  not  iden- 
tify any  particular  pipes  it  did  not 
constitute  a  memorandum  in  writ- 
ing of  the  contract  sufficient  within 
the  Statute  of  Frauds.  Wilkie  v. 
Sunt,  L.  66 


xu 


CONTEACT. 


II.   Chuiranty :  scope  of  policy  agamst 
losses  by  wilful  neglect. 

Where  it  was  the  duty  of  a 
branch  bank  manager  to  inspect 
weekly  the  accounts  of  the  clerks 
under  him,  and  he  neglected  the 
inspections;  and  in  consequence 
of  such  neglect  the  embezzlements 
of  a  clerk,  extending  through  the 
whole  year,  were  undiscovered,  and 
the  bank  sustained  loss  thereby : 
Held,  that  the  damage  was  covered 
by  a  guarantee  policy  against  looses 
"by  reason  or  in  consequence  of 
the  wilful  default  or  culpable  neg- 
lect "  of  the  manager  "  in  or  aris- 
ing out  of  his  employment  *'  in  the 
bank.  Colonial  Bank  of  Australasia 
V.  The  European  Insurance  and 
Guarantee  Society,  L.  15 


III.    On   a   double  event  : 
warranty. 
Declaration  that  Cohen  and  ano- 
ther and  Cleve  and  another  agreed 
that  the  Cleves  should  deliver  and 
the  Cohens  accept  and  pay  for  forty- 
five  half-tierces  of  Barrett's  anchor- 
brand  twist  tobacco,  ex  a  certain 
ship  called  the  " Roxburgh  Castle" 
to  arrive,  at  the  price  of  5«.  per 
pound  in  bond  all  round,  and  on 
other  terms  specified  in  the   con- 
tract; breach  alleged  that  though 
the     "  Roxburgh    Castle "     arrived 
after  the  agreement  without  forty- 
five  half -tierces  of  Barrett's  anchor- 
brand  twist  tobacco,  but  with  forty- 
five  half-tierces  of  a  less  valuable 
kind  of   tobacco,    yet  the    Cleves, 
after  such  arrival  and  before  suit, 
delivered  to  the    Cohens  forty-five 
half-tierces  of  tobacco,  ex  the  said 
ship,  of  a  less  valuable  kind  as  and 
for  the  said  forty-five  half-tierces 
oi  Barrett's  anchor-brand  twist  to- 
bacco, ex  the  said  ship,  so  agreed 
to  be  delivered.     And  the  Cohens 


not  knowing,  &c.,  and  believing, 
&c.,  and  that  the  Cl^es  were  de- 
livering, Ac,  under  and  in  p\u«u- 
ance  of  the  said  agreement,  received 
the  said  tobacco,  and  paid  for  the 
same  at  the  rate,  &c.,  according  to 
the  agreement.  And  the  Cleves 
have  not  delivered  to  the  CoheM 
forty-five  half-tierces  of  Barrett's 
anchor -brand  twist  tobacco,  ex 
''Roxburgh  Castle."  On  demumr 
to  the  breach,  Seld,  that  the  origi- 
nal contract  was  on  a  double  event 
—  the  arrival  of  the  ''Roxburgh 
Castle  "  and  her  arrival  with  goods 
of  the  sort  named ;  that  the  oriri- 
nal  contract  was  gone  when  the 
ship  arrived  without  goods  of  the 
sort  named;  that  on  the  subse- 
quent facts  of  mere  deUvery  and 
acceptance  and  payment,  no  imphed 
warranty  was  imported;  and  that 
in  the  absence  of  such  warranty, 
and  of  all  fraud,  the  declaration 
was  bad,  and  the  Plaintiffs  without 
remedy.     Chhen  v.  Cleve,       L.  167 

IV.  Construction  of  Charter^pt^tt/ : 
demurrage  while  waiting  for 
berth  at  wharf. 
A  ship-owner,  who  has  by  char- 
ter-party contracted  to  bring  his 
ship  "  to  Hobson's  Bay,  or  as  near 
"thereto  as  the  ship  may  safely 
"get,"  and  to  deliver  cargo  "at 
"any  wharf  where  the  ship  can 
"safely  lie  afloat,"  and  who  has 
brought  his  ship  into  the  bay  con- 
venient to  a  wharf  named  by  the 
charterer,  may  claim  demurrage  for 
any  days  during  which  he  was 
ready  to  come  alongside  the  wharf 
and  discharge,  but  was  kept  wait- 
ing  for  a  berth ;  and  for  any  days 
during  which,  under  stress  of 
weather,  he  hauled  out  from  the 
wharf  to  a  distance,  whence  he 
could  come  alongside  again  as  soon 


CONTEACT. 


COEPOEATION. 


xui 


as  the  weather  permitted.     Toung  ' 
V.  WoolUy,  L.  30  I 

I 

V.  For  sale  of  Grown  lands.  \ 

See  Specific  Pebfoemaxce.         ! 

I 
CONTEIBUTOEIES. 
Li^t  of 

See  WiNDisQ'VF  Act. 

CONVEYAXCE  (VOLUN- 
TAET). 

See  FRA^rDiTLENT  Peefeeence. 


CONVEY  ANcma. 


Illegal. 

See  Penalties  II. 

CONVICTION. 
See  Peactice  at  Law  II. 

COEPOEATION. 

1.  Where  a  street  is  not  already 
levelled  and  paved,  it  is  not  obliga- 
tory upon  a  Municipal  Council  to 
fix  its  level  under  the  Act  No.  184, 
sec.  281,  before  altering  its  exist- 
ing level.  Lavezzello  v.  Mayor  of 
Daylesford,  E  113. 

2.  A  Municipal  Corporation  es- 
tablished under  the  "  Municipal 
Corporations  Act  1863"  does  not 
represent  the  interests  of  the  popu- 
lation of  the  municipality,  so  as  to 
be  entitled  to  maintain  a  suit  to 
abate  a  nuisance  existing  in  the 
municipality,  but  not  shewn  to  be 
upon  soil  the  property  of  the  cor- 
poration. 8ucn  a  corporation  has 
no  right  to  institute,  on  behalf  of 
the  public  or  any  private  individual, 
proceedings  to  restrain  the  continu- 
ance of  such  a  nuisance.  Mayor 
of  JBallarat  V.  Smithy  E.  52. 


Liability    of:    for  consequences  of 
negligent  care  of  streets. 

See  Action,  1,  2. 

COSTS. 

See  Aebtteation  and  Awaed  II. 
Peactice  at  Law  II. 
Peactice  (Divoece,  &c.)  III. 
Peactice  (Equity)  IV.,  VI., 

VII.,  XIV. 
Peohibition  II. 

COTEMPOEANEOUS   DOCU- 
MENTS. 

Courts  of  Equity  so  regard  docu- 
ments given  cotemporaneously  and 
in  one  transaction,  that  if  one  of 
them  fixes  a  date  and  thereby  gives 
a  right  to  a  time  for  payment  which 
the  others  do  not  give,  the  Court 
will  give  to  the  whole  that  meaning 
as  to  time  which  is  given  by  the 
one  document  only.  Murphy  v. 
Martin,  K  26. 

COUNSEL. 

See  Eaeeistes. 

Duty  of  to  correct  mistake  of  Judge. 

See  Misdieection. 

COUNTY   COUET. 
See  Appeal  I. 

COUET  OP  MINES. 

Jurisdiction  of 

See  Jueisdiction  IV. 
Eeheaeixg. 

CEEDITOE. 
Petitioning. 
See  Sequesteation  II.  1,  III.  2,  3. 

CEEDITOES'  DEED. 
See  Teustee,  2. 


liv        CEOWN  GEANT. 


CEOWN  EEVBNXJES. 


I.  Betervation  hy  proviso  and  suhte- 

guent  proclamation, 

A  Crown  grant  to  a  railwaj  com- 
pany was  made  ''subject  to  the 
"tniBts,  conditionB,  nses,  and  pro- 
'' visoee  hereinafter  contained."  One 
of  the  provisoes  thereinafter  con- 
tained was  as  follows : — "  Provided 
''nevertheless  and  We  do  hereby 
"  reserve  nnto  Us,  Our  heirs,  Ac.,  aU 
<'  mines  of  coal  and  such  parts  or  so 
"  much  of  the  said  land  as  may  her^ 
"  after  be  required  for  making  public 
"  ways,  canals,  railroads,  sewers  or 
"  drains  in  over  and  through  the 
"  same  to  be  set  out  by  Our  Qover- 
"  nor  for  the  time  being  of  Our  said 
"  colony  of  Victoria,  or  some  person 
"  by  him  authorised  in  that  respect.'* 
The  Gk)vemor  by  proclamation  set 
out  a  public  right-of-way  across  the 
railway.  The  company  arrested  a 
person  for  using  the  right-of-way. 
The  person  arrested  brought  tres- 
pass against  the  company,  setting 
up  the  right-of-way  by  his  replica- 
tion, and  he  obtained  a  verdict.  On 
rule  nisi  for  nonsuit,  Held,  that  the 
reservation  was  good,  and  the  ver- 
dict right.     Jenhyns  v,  UUdon, 

L.  14>5 

II.  DvpUcate. 

See  Cbbtipioate  in. 

CEOWN  LANDS. 

See  AoENT. 
License  III. 
Spxoipio  Febfobmakob. 
« 
CEOWN  EEVBNTJES. 

Function  of  Supreme  Court  in  matters 
of  revenue. 

SemblCf  per  Barry,  J. — ^It  is  the 
duty  of  the  Supreme  Court,  which 
acts  as  the  Exchequer  Court  of 
England  does  in  matters  of  revenue. 


to  protect  the  revenues  of  the  Crown 
in  this  colony.    Fitzgerald  v,  Ardur^ 

L.40 

CULPABLE  NEGLIGENCB. 

See  AcnoK  II. 

Bill  o?  Exchakob. 

COKTBACT  n. 


DAMAGES. 
CknseguenlMd, 

See  JuBiSDiCTiOH  EL  L 

DAT  TO  SHEW  CAUSE 
See  Pbactice  (Eqiiity)  X. 

DEATH, 
JL/ier  seven  years*  absence. 
See  Pbesumptiok  I. 

DEBT. 
I.  F^udulently  contracting. 
See  PBAUDUiiEirT  Iksolvekci. 

n.  Petitioning  Creditor's. 
See  Pbactice  (Insolvency)  1. 1, 
IV.  1. 
Sequestbatiok  m.  2, 3. 

ni.  Froof  of 

See  Pbactice  (Insolvency)  L  1,  VI. 

DECLARATIONS. 
Statutory. 
See  Pbactice  (Ecclesiastical)  1.3. 

DEED. 

I.  Construction  of:    time  for  pay- 
ment of  calls. 

An  action  was  brought  in  the 


DEED. 


XV 


Supreme  Court  of  Victoria  for  caUa 
from  a  shareholder  of  a  company  at 
Newcastle,  in  New  South  Wales. 
The  deed  of  settlement  provided 
that  calls  should  he  made  *'  at  such 
^  times  and  places  as  the  said  direc- 
"tors  may  determine,  hy  one  or 
"  more  advertisement  or  advertise- 
"  ments  in  one  or  more  of  the  daily 
"newspapers  puhlished  at  Sydney 
"  and  at  Melbourne  respectively. 
The  calls  were  made  by  one  adver- 
tisement in  the  Sydney  Morning 
Herald  and  the  Melbourne  Argus, 
and  the  advertisements  in  those 
papers  fixed  one  day  for  payment 
of  the  calls  at  Sydney,  and  another 
for  payment  of  the  calls  at  Mel- 
bourne. On  demurrer  to  a  plea 
setting  up  as  a  defence  that  ''no 
time"  was  fixed,  because  two  diffe- 
rent times  had  been  fixed ;  and  that 
different  times  could  not  be  fixed 
for  Sydney  and  Melbourne,  Seldy 
that  the  advertisements  had  been 
given  in  compliance  with  the  deed ; 
and  judgment  given  for  Plaintiff. 
Melbourne  and  Newcastle  Minmi 
Colliery  Coy.  (Limited)  v.  Hodgson, 

L.  205 

II.  Execution  by  members  of  com- 
pany evidence  cf  membership  be- 
fore date  qf  execution. 

See  Policy. 

III.  Cf  partnership. 

JE.,  Jf.,  ^  X.,  partners  as  contrac- 
tors for  making  a  particular  railway, 
provided  by  their  deed  of  partner- 
ship, dated  December  24, 1858,  that 
X.  should  receive  from  the  partner- 
ship £100  per  month  for  the  use  of 
the  railway-plant,  &c.,  belonging  to 
him,  and  brought  upon,  and  wen 
employed  in  making  the  railway, 
and  after  the  completion  of  the 
railway  such  plant,  &c.,  should  re- 
vert to  and  continue  the  sole  and 


absolute  property  of  L.  In  this 
partnership  X.  was,  in  fact,  a  trustee 
for  JV.  Sf  B.C.Sf  Co,  After  this 
deed,  fresh  plant  was  bought  and 
intermixed  with  the  old,  and  both 
the  old  and  fresh  plant  repaired. 
By  a  deed  of  2lBt  March,  1860,  the 
partnership  between  JF.,  M.,  Sf  L. 
was  dissolved,  and  a  fresh  partner- 
ship entered  iato  between  X.  and 
W\,  and  it  was  inter  alia  provided 
that  the  plant,  <fec.,  then  upon  the 
railway,  should  be  valued,  the  plant 
be  assigned  to  W.,  and  the  amount 
of  valuation  be  paid  to  the  trustees 
of  N.  Sf  B.  a.  Sr  Co.'s  estate;  and 
by  the  same  deed  M  ^  M,  assigned 
to  W,  their  shares  in  the  contract ; 
and  X.,  with  consent  of  JV.  Sf  B. 
G.  if  Co.,  and  the  trustees  of  their 
estate,  assigned  to  W,  the  plant,  <fec., 
then  being  upon  the  railway.  In 
taking  an  account  of  the  net  profits 
of  the  contract,  the  Master  excluded 
from  the  disbursements  on  account 
of  the  contract,  the  sum  of  £76,867 
12«.  \d.,  paid  for  the  purchase  and 
repair  oi  plant  up  to  the  21st 
March,  1860,  and  charged*  the  con- 
tract only  with  a  rental  for  plant  of 
£100  per  month,  amounting  to 
£1,500.  On  exceptions  to  his 
report.  Held,  that  m  ascertaining 
the  profits  of  the  contract,  neither 
the  Master  nor  the  Court  should 
depart  from  the  rights  defined  by 
deed,  or  receive  any  parol  evidence 
to  vary  them.  That  under  the  deed 
of  December,  1858,  X.  was  under 
no  obligation  to  supply  additional 
plant,  but  that  the  deed  of  March, 
1860,  treating  the  plant,  <&c.,  at  that 
date  as  the  property  of  X.,  and  not 
of  JBl.,  M.,  Sf  X.,  was  conclusive  upon 
the  parties;  that  all  expenses  of 
repairing  plant,  prior  to  24th  De- 
cember, 1858,  ana  incurred  with  his 
approbation  subsequently  to  that 
date,  should  be  borne  by  X. ;  and 


DEED. 


DISTRESS. 


exceptions    overruled.       Evans    v. 
Guthridge,  E.  119 

DELAY. 
See  Practice  (Insoltenct)  V. 

DELIVEET. 

See  CONTBACT   I. 

DEMTJEEAQE. 
See  Contract  IV. 

DEMTJEEEE. 
See  Practice  (Eqititt)  VII. 

DEPOSITIONS. 

Admissible^  of  absent  woman,  enceinte 
hut  not  otherwise  ill. 

The  words  in  the  11  and  12  F«?., 
cap.  xlii.  sec.  17,  "  or  so  ill  as  not  to 
be  able  to  travel,"  include  the  case 
of  a  woman  sworn  by  her  husband 
to  be  suffering  from  no  other  disease 
than  her  approaching  confinement, 
but  to  be  not  in  a  fit  state  to  travel, 
on  account  solely  of  such  approach- 
ing confinement;  and  a  conviction 
supported  by  the  depositions  of  such 
an  absent  woman  was  affirmed  by 
the  Court.     Regina  v.  Ah  "Pocky 

L.  127 
DETEEl^nNATION. 

What  is  a:    by  magistrates  under 
No.  159,  sec.  11. 

See  EvTDBNCE  III. 

DISCLAIMER 
See  Trustee  Act  1856. 

DISCRETION. 

See  Action  I. 

Practice  (Ecclesiastical) 

IL2. 
Trustee,  2. 
Winding-up  Act,  3. 


I.  For  water-rates  without  supply. 

Under  the  Act  No.  59,   sec.  5, 
the  Board   of   Land    and    Works 
caused  a  water-pipe  and  stop-cocks 
to  be  laid  so  as  to  convey  a  supply 
of  water  within  a  messuage  belong- 
ing to  F.     On  the  12th  February, 
1864,  F.  gave  notice  to  the  Board 
that  it  was  his  intention  to  discon- 
tinue the  use  of  water  supplied  to 
his  messuage  after  that  date,  and 
paid  the  rates  up  to  the  3(>th  June, 
1864.     Before  the  30th  June,  1864, 
F.   removed    the  pipe    and    stop- 
cocks, so  that  a  supply  of  water 
could  no  longer  be  conveyed  within 
the  messuage  unless  a  proper  pipe 
and  cocks    were    again  liud.      F. 
used  no  more  water,  but  the  Board 
were  always  ready  and  willing  to 
supply  him.      F.  revising  to  pay 
water-rates  after  June,  the  Board 
distrained ;  and  an  action  was  com- 
menced, and  this  case  stated  with- 
out pleadings,  the  question  for  the 
Court  being  whether  the   distress 
was  legal:    Held,  that  the  laying 
down  of  a  service-pipe  and  stop- 
cocks to  each  occupation  was  equi- 
valent under  the  Act  No.  59  to  an 
actual  supply  of  water;  that  pay- 
ment was    compulsory   after  such 
supply  whether    the    water   were 
used  or  not ;  and  that  the  distress 
was   legal.       Fellows  v.   Board  of 
Land  and  Works,  L.  199. 

n.  Without  warrant  by  landlord  to 
bailiff. 
In  replevin  by  JGT.  against  B„ 
the  latter  under  his  vsvowrj  as 
agent  of  the  landlord,  proved  a 
warrant  by  himself  to  the  bailiff, 
but  did  not  prove  any  warrant  by 
the  landlord  to  himself.  After  ver- 
dict for  Defendant  on  a  rule  'nisi 
to  enter  a  verdict  for  Plaintiff, 
Reld,  that  notwithstanding  the  ne- 


DISTEESS. 


EJECTMENT. 


ivu 


gative  form  of  the  words  of  the 
"  Distress  Act;'  15  Vic.,  No.  4,  sec. 
1,  the  seizure  was  valid,  and  the 
avowry  and  the  verdict  good. 
Sarker  v>  Barwick,  L.  165. 

DISTEESS   (EXCESSIVE). 
Action  /or. 

See  Action  V. 

DISTEICT  SUEVETOE. 

See  AaEiTTi 

DIVIDEND. 
^iMfment  of. 

See  Tbustee  2. 

DIVOECE. 
See  Alimont. 

CoiTNrVANCE. 

Miscoio)ucT  coNDTJcnro 

TO  Adultery. 
Pbacticb  (Divoece,  &c.) 

DOUBLE  EVENT. 

See  CONTBACT  III. 

DEAINAGE  ASSESSMENT. 
See  Appeal  II.  1. 


EASEMENT. 
Reservation  of. 

See  Cbowit  Geant. 

EJECTMENT. 

I.  Various  proofs  of  seisin  and  title 
consistent  and  admissible. 

In  ejectment  by  T,  and  JT.  against 
P.  and  another  tne  Plaintiffs  proved 
a  Crown  grant  to   C,  TV.,  but  no 

W.  W.  fc  a'b.      vol.  I. — DTDEX. 


devolution  of  any  estate  fipom  C.  TV. 
to  the  Plaintiffs;  acts  of  seisin  of 
the  Plaintiff  T.,  and  assurances 
from  the  Plaintiff  T.  to  the  Plaintiff 
M.  On  rule  nisi  for  nonsuit,  Held, 
that  inconsistency,  not  multiplicity, 
forms  the  test  by  which  a  Plaintiff* s 
several  modes  of  proof  may  or  may 
not  be  deemed  admissible ;  that  the 
grant  to  TV.  was  not  inconsistent 
with  the  presumption  of  seisin 
arising  from  the  evidence  of  T,'s 
possession;  and  that  the  rule  nisi 
for  a  nonsuit  must  be  discharged. 
Tkurlow  V,  Ferks,  L.  142. 

11.  Mr  a  ^^ claim :'*  mmer's  right: 
estate  at  mil. 

The  interest  of  the  holder  of  a 
"  miuer's  right"  in  his  "  claim  "  is  at 
the  utmost  an  estate  at  will,  and 
for  such  an  estate  an  action  of 
ejectment  camiot  be  maintained. 
Jennings  v,  Kinsella,  L.  47. 

in.  By  the  Crown, 

See  License  III. 

ENACTMENT. 
By  reference. 

See  Penalty  II. 


ESTATE. 


At  will. 


^ac  Ejectment  II. 

ESTOPPEL. 

See  Appeal  IV.  1. 
Deed  III. 
Sequestbation  III.  4. 

EVIDENCE. 

I.  Certificate  of  marriage :  duplicate 
original :  Ifo.  70,  sec.  17. 

Where  under  the  Act  16  Vic.  No. 
b 
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EVIDENCE. 


26,  sec.  20,  only  one  original  regis- 
tration form  of  a  marriage  bad  been 
filled  up  instead  of  duplicate  origi- 
nals, and  only  a  copy  of  tbe  original 
was  registered  instead  of  a  dupli- 
cate original :  Held,  tbat  under  tbe 
Act  No.  70,  sec.  17,  tbe  irregularly 
registered  copy  of  tbe  original,  and 
a  copy  of  tbat  copy,  were  sufficient 
proof  of  tbe  marriage.  Crovol  v, 
Flynn,  L.  62. 

II.  Rate  hooks  only  primd  facie  evi- 

dence under  No.  176,  sec.  206 : 
costs. 

GTbe  T.  Eoad  Board  sued  L.  in 
Petty  Sessions  for  rates,  and  offered 
tbe  rate  books  as  conclusive  evi- 
dence tbat  tbe  rate  was  a  valid  one. 
L.  offered  evidence  to  sbew  tbat 
tbe  rate  was  invalid.  Tbe  magis- 
trates beld,  under  No.  176,  sec. 
206,  tbat  tbe  rate-book  was  con- 
clusive evidence.  Seld,  tbat  tbe 
magistrates  were  wrong,  and  tbeir 
decision  reversed ;  but  no  costs 
given  against  tbe  Eoad  Board  as  a 
public  body.  Lindsay  v.  The  Tulla- 
roop  District  Eoad  Board,      L.  61. 

III.  Wrong  rejection  of  hy  magis- 
trates: determination  within  No. 
159,  sec.  11. 

C.  and  T.  entered  a  licensed  botel 
in  Melbourne  to  drink.  P.,  tbe 
landlord,  ordered  tbe  barmaid  not 
to  serve  C,  and  be  was  not  served. 
T.  asked  if  be  could  be  served,  and 
was  answered  "Yes."  C.  poured 
out  wine  for  bimself,  put  down  a 
sbilling,  and  was  about  to  drink, 
wben  P.,  tbe  landlord,  assaulted 
bim  violently,  and  ejected  bim  fix)m 
tbe  bar.  C.  summoned  P.  before 
Justices  for  tbe  assault.  At  tbe 
hearing,  P,'#  counsel  offered,  in 
mitigation  of  damages,  evidence 
tbat  C.  bad  seduced  P.**  wife.    Tbe 


Justices  rejected  tbe  evidence,  and 
awarded  C.  £5  as  damages,  with 
£1  3«.  6d.  costs.  On  appeal,  wben 
it  was  conceded  for  Respondent 
tbat  tbe  evidence  was  improperly 
rejected,  Held,  tbat  tbe  decision  of 
tbe  Justices  in  rejecting  evidence 
wbicb,  if  admitted,  migbt  bave  left 
tbe  ultimate  decision  of  tbe  case 
tbe  same,  was  not  such  a  "  deter- 
mination "  of  tbe  matter  before  tbe 
Justices  as  was  contemplated  by 
tbe  Act  No.  159,  sec.  11,  giving  tbe 
rigbt  of  appeal;  tbat  there  was 
therefore  no  appeal  in  the  presoit 
case  ;  and  tbat  tbe  Court  could  not 
go  into  the  appeal  CAse  at  all 
Feachment  v.  Conlon,  L.  74 


IV.  Proof    of    proceeding 
committing  magistrates  in  New 
Zealand. 

Proceedings  in  New  Zealand  be- 
fore magistrates  sitting  merely  to 
commit  for  trial  and  not  to  near 
and  determine — acting  ministerially 
and  not  judicially — are  within  tbe 
meaning  of  the  "  Evidence  Act " 
No.  100,  sec.  37,  and  may  be  proved 
in  Victorian  Courts  by  copies  of 
them  authenticated  in  the  way 
pointed  out  by  that  Act.    JEastwood 

V.  Bulloch,  L.  92. 

V. — Of  Complaint  hy  prosecutrix  (m 
information  for  rape. 

See  Eape. 

VI.— Of  Death. 

See  Prksxtmption  I. 

VII. — Of  Intent  in  forgery. 
See  FoBOEBY. 

Ylll.— Of  Membership  of  joint-stock 
See  Policy. 


BVIDBNCE. 

IX. — Of  Title  m  e^'ectment. 
See  Ejectment  I. 

X.  Of  Woman  endente  hut  not  other- 
wise ill. 

See  Depositions. 

XI.— ParoZ. 

See  Deed  III. 
Will  I. 

EXCEPTIONS.  . 
See  Deed  III. 

EXECUTION. 

I.  Of  Deed, 

Date  of  and  relation  hack  to,  earlier 
date  of  deed. 

See  Policy. 

n.  cf  Will. 

See  Will,  1. 

EXECXJTOE. 
See  Sequesteation  II.  1,  III.  4. 
I.  Ajocordmg  to  the  tenor. 
&tf  Practice  (Ecclesiastical)  III. 

n.  Appointment  of. 

See  Pbactice    (Ecclesiastical), 
Y.  1. 
Will. 

EXHIBITS. 
See  Pbactice  (Equity),  VIII. 

EXONERATION  OF  MOET- 
GAGED  LANDS. 

A  testator,  after  appointing  exe- 
cutors, devised  to  his  wife  a  portion 
of  his  real  estate  for  her  life,  and 
bequeathed  to   her  all    the  ready 


EXONERATION  OF  MOET-iix 
GAGED  LANDS. 

money  of  which  he  might  die  pos- 
sessed, and  directed  her  to  pay  his 
funeral  and  testamentary  expenses, 
and  also  "  all  debts  due  at  decease." 
Meld,  that  to  the  extent  of  the  life- 
estate,  and  ready-money  given  to 
the  wife,  and  to  that  extent  only, 
such  Sirection  was  the  signification 
of  an  intention  to  exonerate  lands 
subject  to  equitable  mortgages  from 
mortgage  debts  within  the  meaning 
of  the  Act  No.  61 ;  that  the  estate 
in  remainder  after  the  wife's  death 
was  not  chargeable  with  such  debts ; 
and  that  "  debts  due  at  decease " 
would  include  debts  the  time  for 
payment  of  which  had  not  arrived 
at  the  time  of  testator's  death. 
Frees  v.  Hardy,  E.  97 

EXPIRED  LAWS. 

See  Penalty. 

Pleueo-pnetjmonia. 

EXPUNGING    PROOF    OF 
DEBT. 

See  Pbactice  (Insolvency),  VI. 


FALSE  ANSWERS. 
See  Ceetificate,  Refusal  of,  II. 

FALSE  PRETENCE. 
See  Featjdulent  Insolvency. 

FEME  COVERT. 

See  Husband  and  Wife. 
Sepabate  Estate. 

FOLIOS. 

Non  numbering  of. 

See  Peactice  (Insolvency),  I.  2. 
h2 


XI  PORBCLOSUEB. 


ITBAUDULBNT  INSOLVENCY. 


See  MoBTOAOE,  2. 

Practice  (Equity),  X. 

PORPEITIJRE. 
See  Landlobd  and  Tenant. 

POEGERT. 

See  Peaudtjleitt  Insolvency. 

Evidence  of  intent, 

H,  went  to  a  country  inn  near 
Melbourne,  and  in  fourteen  days 
ran  up  a  bill  of  £13  7*.  6J.  The 
landlord  did  not  apply  for  payment. 
H,  gave  the  landlord  a  forged  cheque 
for  £15  to  get  cashed  in  Melbourne. 
Next  day,  before  the  landlord  started 
for  Melbourne,  H.  asked  for  the 
che(^ue  back,  saying  a  friend  was 
commg  to  the  house  who  would  give 
Mm  some  money.  The  landlord  did 
not  return  the  cheque,  but  took  it 
to  Melbourne,  where  it  was  dis- 
honored. When  the  landlord  got 
home  again  that  day  H,  was  gone. 
On  being  arrested  ten  miles  off,  he 
said,  "  I  gave  the  cheque  to  him  to 
"  quiet  him  (the  landlord)  tiU  the 
"  mail  comes  in."  By  the  English 
mail  JET.  did  receive  £40.  JET.  was 
convicted  of  forging  and  acquitted 
of  uttering.  On  a  case  reserved, 
Heldy  that  the  conviction  was  right. 
Beffinu  v.  Hooper,  L.  195 

PRAUD. 
See  Bill  of  Exchange. 


PRAUDULENT  CONVEY- 
ANCE. 

See  Cebtificate,  Refusal  op,  V. 
Settlement. 

Conveyance  set  aside  as  fraudu- 
lent and  void  both  at  common  law 
and  under  13  Uliz.,  cap.  v.  Jacomb 
V.  Donovan^  E.  66 


i' 


Discounting  a  forgery  eomefi 
within  the  letter  of  the  5  F*c.,  No. 
17,  sec.  73,  as  "  contracting  a  debt 
*'  fraudulently  by  means  of  a  false 
"  pretence,"  and  is  an  act  of  fraudu- 
lent insolvency.     In  re  Thomas, 

I.  E.  A  M.  40 

PRAUDULENT  PREPERENCB. 

See  Pbefebbino  Cbeditob. 

iSf.,  in  1860,  borrowed  of  W.,  his 
fether-in-law,  £1500,  and  gave  W, 
a  warrant  of  attorney  and  bond  for 
the  amount.  Judgment  was  not 
entered  up  on  the  warrant  of  attor- 
ney,  but  a  writ  was  issued,  and 

udgment  entered  up  in  the  action. 

n  January,  1862,  W,,  by  threats  to 
put  the  Sheriff  in  possession  and  by 
other  great  pressure,  got  from  8, 
some  cash  payments,  and  a  transfer 
of  two  bills  of  exchange.  Within 
sixty  days  of  the  payments  and 
transfer,  S,  absconded,  and  his  estate 
was  sequestrated.  C,  his  official 
assignee,  sued  W.  for  money  had 
and  received,  and  in  trover,  tor  the 
proceeds  of  the  bills.  It  was  ad- 
mitted that  the  cash  payments  were 
valid  under  the  Act  5  Vie.,  No.  17, 
sec.  12,  but  contended  that  the 
transfer  of  the  bills  was  absolutely 
void  under  sec.  8,  although  bu<s 
transfer  were  involuntary,  and 
there  were  no  fraud  in  the  pre- 
ference of  W,  to  other  then  exist- 
ing  creditors.  The  jury  found  for 
the  Defendant;  and  found  speci- 
fically that  the  transfer  was  made 
by  the  insolvent  bond  fide.  On  rule 
«m  to  enter  the  verdict  for  the 
Plaintiff:  Held,  after  judgment  re- 
served till  a  full  report  of  The  Bank 
o/*  AustraloM  v.  MarrU,  before  the 
Privy  Council,  had  been  received 
from  England ;  that  as  the  transfer 
of  the  bHl  was  not  voluntary  it  was 
not  defeated  by  the  5th  Fie.,  No. 


FRAUDULENT  PBEFEEENCE. 


HUSBAND  AND  WIFE,  xxi 


17,  sec.  8,  and  rule  nisi  to  enter 
verdict  for  Plaintiff  discharged. 
Ckmrtney  v.  WiUan,  L.  110 


GOLD-FIELDS'  COMMON. 
See  License  III. 

GUAEANTT, 

See  CoifTBJLCT  U. 
Policy. 

GUARDIAN. 
Ad  litem. 

See  Practice  (Equity)  IX. 


HEIR. 
See  Action  III.,  IV. 

HUSBAND  AND  WIFE. 

I.  Ajcquieacence  of  wife. 

Personal  property  was  vested  in 
tmstees  upon  trust  to  invest  and 
pay  the  annual  income  to  a  feme 
covert,  for  her  separate  use,  with  a 
restraint  upon  anticipation.  By 
arrangement  between  the  agent  of 
the  trustees,  and  the  husbandof  the 
e.q.ty  who  was  a  mortgagor  of  such 
agent,  the  annual  income  of  the 
trust  property  was  set-off  against 
the  interest  payable  by  the  husband 
to  the  agent ;  and  no  interest  was 
demanded  by,  or  paid  to,  the  c.q.t, 
for  six  years.  In  a  suit  by  the 
c.q,t  against  the  trustees,  the  evi- 
dence as  to  the  express  assent  of 
the  c.q.t.  to  the  arrangement  between 
her  husband  and  the  agent  of  the 
trustees  being  conflicting:  Held, 
that  whether  she   did  or  did  not 


assent  was  immaterial,  she  being 
bound  by  her  acquiescence  in  the 
virtual  receipt  of  the  interest  by 
her  husband.  Woodward  v,  Jen» 
ninge,  E.  1 

II.  Coercion  of  wife. 

See  Labceny. 


ILLEGAL  ASSOCIATION. 
See  AssociATioir. 

IMMEDIATELY. 

Evidence  for  jury,  that  statement  of 
loss  was  made  "  immediately,^^ 

See  Policy. 

IMPOUNDING. 
See  Pbohibition  III. 

INDEMNITY. 

E,,  M,  Sf  X.,  partners  in  a  con- 
tract, dissolved  partnership,  and  E. 
and  M,  retired  from  the  contract. 
By  the  deed  dissolving  the  partner- 
ship, it  was  provided  that  E.  and  M, 
shoiild  each  by  L's  bond  be  secured 
a  sum  equal  to  one-tenth  of  the 
profits  of  the  contract  throughout, 
and  be  indemnified  against  losses. 
L,  was,  in  fact,  only  a  trustee  for 
others.  Subsequently  L,  was  re- 
moved as  trustee,  ana  W,  appointed 
in  his  place,  X.'#  bonds  being  ^ven 
up  by  E,  and  M,  on  their  obtaining 
a  covenant  from  W,  to  pay  and  do 
that  which  L,  was  bound  by  his 
bonds  to  pay  and  do.  The  contract 
being  completed,  E,  and  M.  filed  a 
bill  against  W,  and  his  cestuis  que 
trustent  for  an  account  and  payment 
of  a  sum  equal  to  one-tenth  of  the 
profits.     JECeld,  that  E.  and  M.  were 
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INDEMNITY. 


INJUNCTION. 


onlj  entitled  to  a  personal  decree 
against  W,,  and  not  against  the  par- 
ties ultimately  liable  to  indemnify 
bim.     Evans  v,  Ghithridge,     E.  119 

INDULGENCE. 
See  Peactice  (Insolvency)  V. 

INFANT. 

See  JuBiSDiCTiON,  II.  2. 

Pbactice  (Equity),  IX.,  X. 

INJUNCTION. 

I.  In  Equity. 

See  Bill  op  Sale. 

Jurisdiction,  II.  1. 
Practice    (Equity),    XI., 
XIII.  1. 

A.  let  land  to  J?.,  who  sub-let 
part  to  O.  C.  entered  into  an  agree- 
ment with  D.,  under  which  D.  en- 
tered and  committed  waste.  On  a 
bill  by  A.  against  B,  and  JD.  only, 
to  restrain  waste,  Held,  that  O,  not 
being  a  party  to  the  suit,  no  injunc- 
tion could  be  granted  as  to  the  land, 
sub-let  to  him.     Oruthers  v.  White, 

E.  133 

n.  In  Court  of  Mines. 

1.  In  a  mining  suit  in  the  Court  of 
Mines  the  Plaintiffs  obtained  an  in- 
junction from  the  Deputy-Judge, 
outside  of  his  territorial  limits.  The 
Plaintiffs  then  moved,  before  the 
Court  of  Mines,  to  vary  the  injunc- 
tion ;  and  the  Defendants  to  dissolve 
it.  The  Court  refiised  the  motion 
to  dissolve ;  and  did  not  grant  the 
motion  to  vary ;  but  of  its  own 
motion  made  a  fresh  injunction  sub- 
stantially similar  to  that  granted  by 
the  Deputy- Judge.  On  appeal  from 
both  decisions,  JBLeld,  that  the  in- 
junction granted  by  the  Deputy- 
Judge  should  have  been  dissolved ; 


and  that  the  injunction  granted  by 
the  Court  was  not  warranted  by 
the  proceedings  or  materials  before 
it;  and  both  decisions  reversed 
with  costs.  James  v.  Hig^ins,  L.  51 
2.  Semble,  per  Stav>ell,  C.  J.,  that 
under  the  Act  No.  32,  sec.  70,  the 
Court  of  Mines  may  grant  an  in- 
junction without  there  being  any 
suit  pending.     Dennis  v.  Vivian, 

L.  201 

INSOLVENT. 

Punishment  under  7   Fie.^  No,  19, 
sec,  19. 

An  Insolvent  filed  his  schedule 
suppressing  the  ownership  of  the 
greater  portion  of  his  property,  and 
introducmg  a  fictitious  statement  as 
to  debts.  Upon  the  messenger  of 
the  Court  seeking  to  seize  goods, 
the  property  of  ttie  Insolvent,  he 
did  not  surrender  them,  but  falsely 
represented  them  as  the  property  of 
a  woman  with  whom  he  was  cohabi- 
ting. Held,  that  in  so  doing  he 
perpetrated  an  offence  witmn  7 
Vic.,  No.  19,  sec.  18,  and  became 
liable  to  punishment  under  sec.  19. 
In  re  Fogonowski,       I.  E.  <&  M.  29 

INSIJEANCB. 

See  CoNTBACT,  n. 
Policy. 


JUDGMENT  DEBT. 

See  Practice  (Insoltknct),  IV.  1, 
VI.  2. 

JUEISDICTION. 

I.  At  Law : 

1.  Enlargememt  of  term :  peniifig 

business. 
Where  on  the  last  day  of  term 


JIJEISDICTION. 


JdEISDICTION.      xxiii 


the  term  had  been  enlarged  for  two 
days  for  the  disposing  of  business 
pending  at  the  end  of  the  last  day 
of  term,  the  Court  refused,  on  the 
ground  of  want  of  jurisdiction,  to 
hear  a  motion  not  in  the  list  of  the 
business  pq^iding  at  the  end  of  the 
last  day  of  term.     In  re  Lyons, 

L.  19 

2.  On  Appeal  from  County  Court. 

See  Appeal,  I. 

3.  In  matters  of  revenue. 

See  Crown  Eevenue. 

II.  In  Equity. 

1.  Consequential  damages  do  not 
constitute  a  case  for  the  interference 
of  a  Court  of  Equity.  A  bill  is  not 
sustainable  for  an  injunction  to  res- 
train an  official  assignee  from  selling 
goods  seized,  he  alleging  them  to  be 
the  property  of  the  insolvent.  Msher 
V.  Jacomby  E.  91 

2.  In  a  suit  by  an  equitable  mort- 
gagee of  real  estate  devised  to  in- 
fants, praying  a  sale  in  satisfaction 
of  his  charge,  the  Court  has  no  juris- 
diction under  11  Oeo.  lY.  and  1 
Wil.  4,  cap.  xlvii,  to  direct  that  the 
amount  charged  shall  be  raised  by 
mortgage  instead  of  by  sale.  Walker 
V.  Rogan,  E.  88 

III. — In  Insolvency. 

See  CERTiriciLTE,  Eefitsal  of,  I. 
Peactice  (Insolvekcy)  y. 

The  sittings  of  the  Appellate 
Court  do  not  oust  the  primary 
Judge  of  jurisdiction  during  such 
sittings.     In  re  McManomonie, 

1.  E.  &  M.  63 

IV.  Of  Court  of  Mines. 

See  Injunction  II. 

1.  The  Judge  of  a  Court  of  Mines 
has  no    jurisdiction    to    hear  and 


decide,  out  of  the  territorial  limits 
of  his  Court,  a  motion  to  grant  an 
injunction  in  a  matter  otherwise 
within  the  jurisdiction  of  the  Court. 
James  v.  Higgans^  L.  51. 

2.  The  Court  of  Mines  has  juris- 
diction over  a  suit  concerning  a 
quartz-crushing  partnership,  if  such 
partnership  were  limited  within  a 
gold-field.     Harvey  v.  Bodda,  L.  21 

V.  Of  Justices. 

1.  Under  the  ^^  Melbourne  and  Sob- 
son's  Bay  Railway  Company's  Act^^ 
16  Vic.,  sec.  63,  authorising  any 
officer  or  agent  of  the  company  to 
seize  and  detain  an  offender  until  he 
can  be  conveniently  taken  before 
"  some  Justice  of  the  Peace  in  the 
"  district  or  place  wherein  such 
"  offence  shall  be  committed,"  it  is 
sufficient  if  the  offender  be  taken 
before  a  Justice  of  the  Peace  having 
jurisdiction  in  and  for  the  district 
or  place  in  which  the  offence  has 
been  committed,  and  it  is  not  essen- 
tial that  the  nearest  magistrate 
should  adjudicate.  Jenkyns  v.  Els- 
don,  L.  145 

2.  The  11  and  12  Tic.,  cap.  xliii., 
sec.  11,  does  not  merely  restrict  the 
Plaintiff's  right  of  procedure,  but 
also  limits  and  defines  the  jurisdic- 
tion of  the  ma^strates  ;  and  if  facts 
displacing  their  jurisdiction  under 
that  enactment  appear  on  the  Plain- 
tiff's proceedings,  it  is  not  necessajy 
to  plead  such  facts  as  a  special 
defence  under  the  Act  No.  29,  and 
the  rules  promulgated  under  it.  In 
re  Prince,  and  Vaughan  ^  Wild,  Ex 
parte  Binge,  L.  12 

JUSTICES. 
Jurisdiction  of 

See  JuEiSBTCTiON,  y. 


iiiv  LANDLOED  AJSTD  TENANT. 


LICENSE. 


See  Distress  II. 
Injunctioit  I. 

A  lessor  in  possession  of  the  de- 
mised premises  under  a  forfeiture 
for  non-payment  of  rent,  is  liable 
to  account  for  the  rents  and  profits 
with  wilful  deflBiult.  McEtoan  v. 
Clarke,  E.  85 

LANDS  DESCENDED. 
See  Action  III.,  IV. 

LAPSE. 
See  Pbactjce  (Insolveitct)  IV.  2. 

LAECENY. 

I.  By  husband  and  wife  :  coercion  of 

mfe. 

Where  a  wife  and  husband  acted 
in  concert  for  a  theft,  the  wife 
taking  and  the  husband  receiving, 
and  on  their  trial  the  wife  was 
acquitted  of  the  stealing,  because  of 
the  presumption  that  she  had  acted 
under  her  nusband's  coercion,  but 
jet  the  husband  was  convicted  of 
the  receiving  from  his  wife :  Held, 
on  a  question  reserved,  that  there 
was  a  stealing  bj  the  wife  in  fact, 
and  that  the  presumption  of  law  by 
which  she  was  not  here  amenable 
to  punishment  did  not  alter  that 
fact.  Conviction  a£Srmed.  Megina 
V,  Bailey,  L.  20 

II.  Stealing  hy  agency  of  a  wife, 

Semble,  that  where  a  wife  steals 
goods  at  the  instigation  of  her  hus- 
band, he  is  himself  guilty  of  steal- 
ing. Ibid. 

LEAVE  TO  PROCEED  WITH 
SUIT. 

See  Winding-up  Act,  2. 


I.  Carrier*s  license  under  Ad  No. 

178. 

R.  sued  M.  for  the  value  of  wprk 
and  labor  done,  in  the  carriage  and 
delivery  of  goods.  M.  pleaded  that 
the  work  and  labor  was  done  by 
Plaintiff  "  as  a  carrier  by  land  for 
"hire,  within  the  colony  of  Vic- 
"  toria;"  and  that  Plaintiff  was  not 
licensed  "  to  carry  on  business  as  a 
"  carrier  "  under  the  Act  No.  178. 
R.  replied  that  the  work  was  done 
under  a  special  contract.  On  de- 
murrer to  the  replication:  Seld, 
that  the  Act  No.  178  requires 
carriers  generally  to  take  out  li- 
censes, and  is  not  limited  to  the 
class  known  to  the  common  law 
as  "common  carriers;"  and  that 
though  a  "common  carrier,"  who 
enters  into  a  special  contract  for 
the  carriage  of  goods,  ceases  to  be 
a  conmion  carrier  auoad  such  con- 
tract;  yet  a  earner,  within  the 
meaning  of  the  Act  No.  178,  may 
enter  into  a  special  contract  for 
carriage,  and  stul  continue  a  carrier 
quoad  the  subject  matter  of  that 
contract;  therefore,  judgment  for 
the  Defendant.  Benwick  v,  McCkl- 
loch,  L.  49 

II.  Passage  Brokers\ 

The  "  Passage  Brokers'  Ad 
1863,"  No.  174,  does  not  contem- 
plate that  owners  of  ships,  and 
their  managers,  should  be  licensed 
as  brokers.  S.,  the  manager  of  the 
office  in  Melbourne  of  the  P.  ^  0. 
Steam  Navigation  Company,  not 
being  duly  licensed  to  act  as  a  paa- 
sage  broker,  let  a  passa^  by  a  ship 
of  the  company  from  Melbourne  to 
Ceylon,  and  was  convicted  therefor. 
On  appeal.  Held,  that  he  was  not 
liable  to  the  penalty;  and  convic- 
tion reversed.  Sparkes  r.  Mae- 
farlane,  L.  90 


LICENSE. 


LICENSE. 


XXV 


in.  Pastorah 

The  pastoral  run,  called  Lam- 
plough  Kun,  was  long  before,  and 
m  the  year  1861,  occupied  by  2>. 
under  a  license  from  the  Crown. 
By  proclamation,  dated  28th  Janu- 
ary, 1861,  a  part  of  Lamplough 
Hun  was  procLaimed  a  gold-fiel^' 
common.  No  reduction  of  D.'* 
assessment  or  license-fee  was  made. 
By  proclamation,  dated  26th  Octo- 
ber, 1863,  the  gold-fields'  common 
was  abolished,  and  a  new  gold- 
fields'  common  proclaimed,  which 
consisted  of  the  middle  third  part 
only  of  the  original  gold-fidds' 
common.  D.,  the  former  pastoral 
licensee,  claimed  the  other  two- 
third  parts  of  the  gold-fields'  com- 
mon, which  were  no  longer  part  of 
any  gold-fields'  common.  The 
Crown  claimed  the  same  lands  as 
reverting  to  it  freed  firom  the  rights 
both  of  the  licensee  (2>.)  and  the 
commoners.  The  Crown  put  up 
the  pasturage  of  the  disputed  lands 
to  auction  as  "new  runs,"  and  it 
was  purchased  by  B,  and  Hf,  But 
D.  had  remained  in  possession 
alone,  or  with  the  commoners,  and 
had  paid  his  license-fee  up  to  the 
end  of  1863,  and  he  impounded  the 
stock  of  B.  and  N.  The  Crown 
brought  ejectment  against  2>.  and 
obtained  a  verdict.  On  motion  to 
enter  a  nonsuit,  Heldy  that  imder 
No.  117,  sec.  71,  on  the  proclama" 
tion  of  a  gold-fields'  common  over 
land  occupied  by  a  pastoral  tenant 
of  the  Crown,  the  rights  of  the 
tenant  and  commoners  might  co- 
exist ;  that  under  No.  117,  sees.  80, 
107,  and  121,  yearly  licenses  might 
be  issued  as  theretofore,  might  be 
revoked  for  any  of  the  objects  spe- 
cified in  the  80th  section,  and  until 
so  revoked  would  continue  until 
the  end  of  the  year  1870 ;  that  the 
Crown  had  no  right  to  treat  these 


disputed  lands  afi  unoccupied  runs 
to  be  dealt  with  under  section  98, 
as  such  a  dealing  with  them  was 
not  for  one  of  the  specified  objects ; 
and  that  as  the  license  of  2>.  could 
not  have  been  and  had  not  been 
revoked,  the  Crown  must  fail  in 
this  ejectment.  Bule  for  nonsuit 
therefore  made  absolute.  Begina 
V.  Dallimore,  L.  153 

LIEN. 
See  Caveat  II. 

LIMITATION   OF  ACTION. 
Before  Jtuticea. 

See  JusTioxs. 


MAGISTERIAL  PEOCEED- 
INGS. 

Broqfof. 

See  EviDBNCE  IV. 


MAREIAGE. 

I.  Certificate  of. 

See  Evidence  I. 

II.  Connderation  of, 

See  Cebtificatb,  Eeftjsal  op,  V. 

MINE. 
See  Eate. 

MINEE'S  EIGHT. 

See  Company. 
Ejectment  II. 

MINING. 

Under  public  streets. 

See  Action  II. 


xxvi  MISCONDUCT  CONDUC- 
ma  TO   ADULTEEY. 

1.  On  a  petition  by  the  husband 
for  divorce,  it  appeared  in  evidence 
that  there  had  been  a  series  of 
three  distinct  acts  of  adultery  by 
the  wife,  each  successively  condoned 
by  the  husband  without  reference 
to  any  act  of  penitence  on  the  part 
of  the  wife ;  that  being  ftilly  alive 
to  the  wife's  tendency,  the  husband, 
when  she  left  his  house,  took  no 
steps  to  ascertain  where  she  had 
gone,  or  what  she  was  doing ;  and 
that  the  act  of  adultery  on  which 
the  petition  was  based  was  com- 
mitted during  such  absence.  Held, 
that  the  Petitioner  had  been  guilly 
of  misconduct  conducing  to  the  adul- 
tery.    Ihrfy  17.  Teriy,  I.  E.  &  M.  78 

2.  "With  reference  to  a  charge  of 
having,  by  his  conduct,  conduced  to 
his  wife's  offence,  it  is  right  that  the 
whole  conduct  of  the  Petitioner,  in 
reference  to  his  marital  duties,  from 
the  contract  of  marriage  to  the  com- 
mencement of  the  suit,  should  be 
considered.  Ihid. 

MISDIEECTION. 

Mistake  not  misdirection:  duty  of 
cownsel  io  correct  mistake  of 
Judge  at  trial. 

At  the  trial  of  an  action  of  trover 
for  bags  of  salt,  and  also  for  certain 
empty  salt  bags,  the  Judge  addressed 
coimsel  for  Plaintiff,  saying — "  I 
"  suppose  the  count  in  trover  is  for 
the  [empty]  bags  [only]."  Counsel 
made  no  answer ;  but  the  Judge,  by 
misapprehension,  thought  he  was 
answered  in  the  affirmative.  The 
Judge  then,  assuming  it  to  be  cor- 
rect that  the  count  only  covered 
the  empty  bags,  directed  the  jury 
that  as  tnere  was  no  evidence  of 
conversion  as  to  those  bags,  they 
must  find  for  the  Defendant.  This 
was  incorrect,  for  the  count  covered 
also  the  bags  of  salt  claimed,  as 


MISDIEECTION. 

well  as  the  empty  salt  bags.  But 
the  error  was  not  corrected,  and  the 
jury  found  for  the  Defendant,  Held, 
that  such  mistake,  and  the  direction 
founded  on  it,  were  not  a  misdirec- 
tion in  law ;  that  it  was  the  right 
and  duty  of  counsel  to  interfere 
and  correct  such  mistake  ;  and  that 
as  counsel  had  not  done  so  at  the 
trial,  when  the  mistake  could  have 
been  readily  corrected,  a  rule  nisi 
for  a  new  trial,  on  the  ground  of 
misdirection,  granted  to  have  the 
matter  discussed  and  settled,  should 
be  discharged  with  costs.  JSalfeyv. 
Cole,  L.  37 

MISTAKE. 

See  MisDiEBCTiOK'. 

At  an  auction  sale  of  land  B. 
purchased  lot  139,  and  P.  lot  140. 
The  clerk  erroneously  entered  P.  as 
the  purchaser  of  lot  139,  and  P.  as 
the  purchaser  of  lot  140,  and  con- 
veyances were  executed  by  the  v«i- 
dor  accordingly.  P.  entered  into 
possession  of  lot  139,  and  P.  of  lot 
140;  and  each  subsequently  sold 
the  lot  of  which  he  wjb^  in  posses- 
sion, but  conveyed  the  lot  oi  which 
the  other  was  in  possession,  and 
such  conveyances  were  duly  regis- 
tered. On  a  bill  by  the  vendees  of 
P.  against  the  vendees  of  P.,  to 
which  neither  P.  nor  P.  were  par- 
ties, for  rectification  of  the  convey- 
ances and  to  restrain  an  ejectment 
brought  by  the  vendees  of  P. 
against  the  vendees  of  B,  Meld, 
that  the  bill  was  maintainable  not- 
withstanding the  apparent  want  of 
privity     between     the     litigating 

Sarties;  that  the  case  should  be 
ealt  with  simply  on  the  ground 
of  mistake ;  and  that  the  Plaintiffs 
were  entitled  to  a  conveyance  of 
lot  139,  upon  shewing  their  title 
to,  and  conveying  lot  140  to  the 
Defendants.  Sutherland  v.  Feel,K18 


MONEY  HAD  AND  EECEIVED. 


NEGLIGENCE.       xxvii 


Where  mil  not  lie. 

See  AcTiOK  V. 

MOETGAGB. 

See  Jurisdiction  II.  2. 
Peactice  (Equity)  X. 
Eegist&atiox  I. 
Separate  Estate. 

1.  Plaintiff  was  legal  and  equi- 
ble  mortgagee  respectively  of  aif- 
ferent  portions  of  real  estate  of  a 
deceased  intestate,  and  as  such  in- 
stituted a  creditor's  suit  against  the 
intestate's  personal  representative 
and  infant  co-heiresses.  Decree  made 
for  an  account  of  the  mortgage  debts 
respectively,  interest  and  costs ;  on 
non-payment  within  three  months, 
for  a  sale  of  the  equitably  mortgaged 
premises ;  infant  Defendants  declared 
trustees  for  the  purchaser,  under 
the  decree;  and  Plaintiff  directed 
to  convey  the  equitably  mortgaged 
lands  to  such  purchaser,  for  the 
interest  of  the  infants  therein ;  the 
Plaintiff  within  the  term  assigned 
to  sell  under  the  power  of  sale  in 
the  legal  mortgage;  and  in  case 
proceeds  of  all  these  sales  insuffi- 
cient to  pay  Plaintiff's  principal, 
interest,  and  costs,  then  general 
accounts  directed  of  the  intestate's 
real  and  personal  estate.  Collyer 
V,  Corcoran^  E.  16 

2.  The  proper  remedy  in  equity, 
of  an  equitable  mortgagee,  is  a  sale 
and  not  foreclosure.  Bank  of  Vic- 
toria V.  Cozeru,  E.  93 

MUNICIPAL  COrNCIL. 

See   COEPOEATION. 


NEGLECT. 

See  Cow^TBACT  II. 

Practice  (Divorce,  &c.)  V. 


See  Action  J.,  II. 
Bill  op  ibccHAjroE. 

NEW  TRIAL. 
See  Misdirection. 

NOTICE. 
See  Pleaddto  in  Equity. 

I.  Of  appeal. 

See  Appeal  IV.  1,  2,  3. 

II.  Cf  application  for  certificate. 
See  Practice  (Insolvenot)  HI.  2. 

III.  Of  motion. 

See  Practice  (Equity)  XIII. 
Practice  (Insolvency)  II.  1. 
Sequestration  III.  6. 

IV.  Of  Ohjectiona. 

See  Practice  (Insolvency)  VIL  2. 

NUISANCE.- 
See  Corporation,  2. 


OFEENDEE,  TBANSIENT. 

See  Arrest. 

Jurisdiction  V.  1. 

OFFICIAL  ASSIGNEE. 
See  Jurisdiction  II.  1. 

Costs  €f. 
See  Practice  (Equity)  VI.  1,  2. 


PAEOL  EVIDENCE. 

See  Deed  III. 
Will,  1, 


xxviii  PAEOL  VAEIATION. 


PAETTBS. 


jS;90  Deed  ni. 


PAETIES. 
See  Appeal  II.  1. 

IXJUNCTION,  I. 

1.  «/!  i2.  convejed  certain  real  and 
personal  property  to  A.  and  T.,  on 
trust,  to  pay  the  income  to  himself 
for  life,  and  after  his  death  to  jB. 
for  life.  The  conveyance  in  trust 
was  revocable  by  J.  B,  and  B, 
jointly,  and  a  deed  of  revocation  was 
executed  by  them.  After  the  death  i 
of  «/*.  i?.,  a  bill  was  filed  by  J2.  against 

A.  and  T.,  alleging  that  the  execu-  • 
tion  of  the  deed  of  revocation  by  t 
J.  B.  and  himself  had  been  fraudu-  | 
lently  obtained  by  A.^  and  praying 
that  the  trust  should  be  declared 
as  subsisting  unrevoked,  and  that 
the  monies  lost  to  the  trust  by  means  j 
of  the  pretended  revocation  should  ' 
be  made  good  by  A.  and  T.     HM,  ' 
that  the  personal  representative  of 
Jl  i^.  was  a  necesaary  pwty  to  the 
suit,  he  being  interested  in  support-  ^ 
ing  the  deed  of  revocation.   Biciard" 
wm  r.  ArtMmr,  R  12 

2.  X.  bein^  a  partner  in  a  firm  of 
B,.  Jf,  ^  a»r,  by  a  deed  of  the  — 
davof— ,  1859,''covenantedwith  J\r. 
0\  B.  <?.,  and  J.  IT.,  that  they 
should  be  equally  entitled  to  his 
share  in  the  vannership*  and  that 
he  would  hola  such  share  in  trust 
for    them.      Subsequently    3".  G., 

B.  O^  and  «r  nr«  ase$igne<i  all  their 
estate  u>  trustee*  for  cnnlitors*  and 
shortly  alterwards  the  firm  of  -El, 
Jf.,  j"  CV  was  disB«olTtHt  and  a  new 
|viinnership  boiwtvn  L.  and  If.  19^^ 
under  the  style  of  IP,  Jt  Z.,,  estaK 
h^^htsi  By  a  diwi  to  whioh  Jk  G., 
.R.  <r,,  J.  H",  and  thoir  irusuvi*.  L. 
aiut  H:  ii:.  and  the  Bank  of 
N .  S.  W.  wen^  pA^^u\^  L.  A^vxHianted 
that  his  *hAn>  iu  the  new  partner* 


ship  should  be  in  trust  for  the  per- 
sons entitled  thereto  under  the  deed 
of  the  —  day  of  — ,  1859.  i.. 
If.  (?.,  B.  G.,  and  J,  W.,  filed  a  bill 
against  W,  W.^  only  for  an  account 
of  the  partnership  of  IF!  ^  X., 
alleging  that  the  beneficial  interest 
of  N.  (?.,  B,  G,  and  J.  W.  as  <?.  q.  t. 
of  X.,  did  not  pass  by  the  assign- 
ment to  their  trustees,  and  that  the 
trustees  were  not  interested  in  the 
accounts  of  the  partnership.  On 
demurrer.  KM,  that  N,  G.,  B.  G. 
and  J.  IF],  might  properly  iom 
X.,  as  co-plaiutifb,  but  that  thdr 
tmstees  were  necessary  partiea  to 
the  suit,  inasmuch  as  the  biU  did 
not  allege  that  they  made  no  claim, 
but  that  they  had  no  right ;  and  the 
bill  did  not  shew  the  latter  by  sach 
dear,  detailed  fiwrts,  as  to  excuse  the 
^^^'"g  them  parties.  Held^  also, 
that  an  allegation  in  the  bill  that 
the  Bank  of  N.  S.  W.  had  been 
fully  paid  and  made  no  claim  on  the 
funi^  or  partieflj,  disnenaed  with  the 
neoessitT  of  having  the  Bank  b^ore 
the  Comi.    IdUle  v,  WiUiamt, 

S.30 

PAKTXERSHIP. 

SeeDiSKDUL 
IiTDKinfrrr. 
Pastdes,  2. 

Dm  m  QoU-fiM;jmrudietiam  (fComi 
See  Jtrmisnicnow  IT.  2. 

PENALTT. 

L    Utaccrw/ii   prmaltif    umder    re- 
f^aM  enact strmi. 

Tae  Act  No.  149,  having  repealed 
the  Act  No.  117,  before  penalties 
under  the  44th  and  4oth  sees,  of  it 
could  ae\Tue«  and  having  saved 
only  penalties  actually  accraed ;  no 
{^oalnes    caa   now    be    reoorered 
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under  the  above  sections  of  the  re- 
pealed Act.   Adair  v,  Si/tMon^  L.  13 

II.  JBbr  illegal  conveyancing:  enact- 
ment by  reference :  repeal. 

The  Act  11  Vic.,  No.  33,  sec.  13, 
enacts  by  reference  the  provisions 
of  the  Act  6  Will  IV.,  No.  22,  re- 
lating  to  the  recovery  of  forfeitures 
and  payments  for  offences  under  the 
referring  enactment ;  and  the  repeal 
of  the  5  Will  IV.,  No.  22,  by  the 
Act  No.  169  left  the  provisions  in- 
corporated from  the  Act  referred  to 
in  lull  force  as  if  they  had  been 
enacted  in  full  in  the  referring  Act. 
Ibnton  V,  Dry,  L.  64 

PEESONAL  EEPEESENTA- 
TIVE. 

See  Parties,  1. 

Pbactioe  (Equity)  I. 

PETITION. 

See  Sequesteation  II. 
"Winding-up  Act. 

PLEADING  (DIVOECE  AND 
MATEIMONIAL). 

See  Peactice  (Divoece,  Ac.)  V. 

PLEADING  AT  LAW. 
See  Contract  III. 

I.  Essential  matter  insufficiently  ad- 
mitted or  traversed. 


A  marine  policy  on  the  *^  Eli 
Whitney'^  contained  the  following 
clause : — "  Claims  for  losses  or  aver- 
age to  be  payable  by  the  Company 
at  three  months  after  settlement  of 
the  same."  The  insured  brought 
their  action.  The  declaration 
averred,  inter  alia,  "  That  all  condi- 


tions had  been  ftilfilled,  and  all 
things  happened  to  enable  the  Plain- 
tiffs to  be  paid,"  Plea— "  That 
three  months  after  settlement  of  the 
claim  of  the  Plaintiffs  for  the  said 
alleged  loss  had  not  elapsed  before 
suit."  On  demurrer  to  the  plea, 
Held,  that  it  was  bad  for  not  stating 
affirmatively  the  settlement,  or  facts 
dispensing  with  a  settlement ;  and 
judgment  for  Plaintiffs.  Olouyh  v. 
Hopkins,  L.  55 

n.   Special  Defence, 

See  Jubisdiction  V.  1. 

PLEADING  IN  EQUITY. 

A  general  allegation  that  land 
sold  to  the  Defendant  was  sold  to 
and  purchased  by  him  with  notice 
of  the  Plaintiff's  title,  is  not  suffi- 
cient to  admit  evidence  of  notice  to 
the  Defendant's  vendor ;  and  a  case 
against  the  Defendant  founded  on 
such  notice  cannot  be  raised  at  the 
hearing.  Notice  of  the  Plaintiff's 
equity  being  proved  only  as  against 
the  Defen&nt  in  whom  the  legal 
estate  was  vested,  and  whose  title 
was  perfected  by  a  registered  con- 
veyance from  a  mortgagee,  in  whom 
no  notice  was  proved,  the  bill  was 
dismissed,  with  costs.  Avety  v. 
McArthur,  B.  75 

PLEUEO-PNEUMONIA 

Expiry  of  Act  No,  136. 

The  ^' Fleuro-pneumonia  Act,'^  No. 
136,  did  not  continue  the  former 
Act,  No.  123,  but  expired  with  it. 
Stick  V.  Hudson,  L.  5 

POINTING  OUT. 
See  Sequestbation  I.  1,  2. 
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POLICY. 


See  Plbadino  at  Law  I. 

Guarantee  against  Jrauduhnt  defal- 
cations: execution  of  deed  evi- 
dence of  membership  before  exe- 
cution: construction  of  terms 
"  immediately  y^  ^^ funds  for  the 
time  being.** 

The  M,  O,  Association  issued  to 
the  National  Bank  ofA.s,  guaranty- 
policy  against  loss  not  exceeding 
£1,000,  hj  the  dishonesty  of  S,  L. 
while  in  the  employ  of  the  Bank. 
The  policy  was  subject  to  the  fol- 
lowing, among  other,  "terms  and 
"  conditions ;" — "Immediately  upon 
"  discovering  or  having  notice  that" 
any  act  has  been  committed  or  de- 
fault made  giving  a  right  to  a  claim 
under  the  policy,  the  assured  "  must 
"  forward  a  written  statement  of  all 
"  the  particulars  thereof,  so  far  as 
"  the  same  shall  have  been  then 
"  ascertained  to  the  board  of  direc- 
"  tors  or  the  general  manager,  and 
"  this  policy  shall  become  absolutely 
"  void  both  as  to  the  then  existing 
"  and  fiiture  claims  and  liabilities  if 
"  for  thirty  days  .after  making  such 
"  discovery  or  having  such  notice 
"such  statement  as  aforesaid  shall 
"  be  omitted  to  be  forwarded."  The 
policy  was  signed  by  W.  G,  and 
J.  B.y  as  "  directors"  of  the  associa- 
tion, was  dated  November  20,  1862, 
and  was  granted  under  the  Deed  of 
Constitution  of  the  Association. 
This  deed  was  dated  July  1,  1862, 
but  it  was  not  executed  by  W.  G, 
until  December  2,  1862,  and  by 
J.  B.  until  January  1,  1863.  The 
National  Bank  of  A,  having  suffered 
a  loss  by  the  fraudulent  defalcations 
of  JE/jb.f  a  "statement"  of  their 
claim  was  sent  in  to  the  association. 
The  loss  was  discovered  May  11, 
1863 ;  the  clerk  absconded  May  12, 
leaving  his  defalcations  confessed 
generally  but    not  ascertained    in 


detail ;  the  "  statement"  of  loss  and 
claim  was  sent  in  May  29,  when  a 
net  loss  of  £747  0^.  7d.  was  stated 
and  claimed ;  negotiations  followed, 
further  particulars  were  aaked  for 
on  December  3  ;  and  on  December 
5,  the  Bank  sent  in  full  jparticulars 
of  the  defialcations,  making  a  net 
loss  of  £765  13*.  7rf.,  which  they 
claimed.  The  policy  provided  that 
"  the  ftmds  for  the  time  being  of  the 
"  said  association  shall  alone,  accord- 
"  ing  to  the  Deed  of  Constitution 
"  thereof,  be  liable  to  answer  and 
"make  good  any  loss,"  Ac.,  "and 
"that  no  member  shall  in  any 
"manner  be  personally  liable  or 
"  subject  to  any  claim  or  demand  by 
"  reason  of  this  policy  beyond  such 
"  funds  (which  include  the  amount 
"  liable  to  be  called  for  from  him 
"  under  the  said  deed),"  Ac.  The 
57th  clause  of  the  deed  declared 
that  all  premiums  and  calls  should 
be  applied  "  in  payment  of  the  costs 
"  of  priBparing  ana  perfecting  these 
"  presents,  and  printing  copies  there- 
"  of,  and  in  carrying  on  the  business 
"  and  paying  the  expenses  of  manage- 
"  ment  of  the  association,  and  after 
"  retaining  such  a  sum  as  the  board 
"shall  consider  suMcient  to  fulfil 
"  the  engagements  entered  into  on 
"account  of  the  association,  the 
"  clear  surplus  shall  form  a  reserve 
"  fund  for  answering  such  engage- 
"ments,"  Ac.  In  an  action  upon 
this  policy  to  recover  losses  by  the 
fraudulent  defalcations  ofJE.  L.  frx)m 
W.  G.  and  J".  B.,  who  signed  the 
policy  as  "  directors,"  they  pleaded: 
— (1)  That  they  were  not  "mem- 
"  bers"  of  the  association  at  the 
date  of  the  policy ;  (2)  that  a  state- 
ment of  all  the  particulars  of  loss 
was  not  delivered  by  the  Bank  im- 
mediately after  discovery  or  notice 
of  the  loss;  (3)  that  the  funds  of  the 
association  were  not  sufficient  to 
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satisfy  the  claam.  The  verdict  was 
for  the  Plaiiitiffs.  On  rule  nin  to 
enter  a  nonsuit  or  for  a  new  trial, 
Meld—l,  That  the  deed  dated  Ist 
July,  1862,  reciting  that  the  Defen- 
dants were  parties,  was  evidence  of 
their  being  "  members"  of  the  asso- 
ciation on  that  date,  although  the 
deed  was  not  executed  by  one  of 
them  till  December  2, 1862,  and  by 
the  other  till  Janury  1,  1863.  2. 
That  though  the  first  part  of  the 
second  "  condition*'  of  the  policy 
prescribed  delivery  of  the  statement 
of  loss  "immediately,"  vet  to  give 
effect  to  the  last  part  of  the  condi- 
tion it  was  necessary  to  hold  that 
the  word  "immediately"  might  em- 
brace twenty-nine  days;  that  the 
acts  and  conduct  of  the  parties  must 
be  regarded  in  order  to  ascertain  not 
merely  whether  the  statement  was 
delivered  "immediately,"  but  also 
whether  it  was  a  statement  of  "  all 
"  the  particulars"  of  the  claim, 
within  the  meaning  of  those  words 
fus  used  in  the  "terms  and  condi- 
tions" of  the  policy ;  aud  that  there 
was  evidence  on  behalf  of  the  Plain- 
tiffs to  go  to  the  jury  on  the  issue 
whether  the  statement  was  made 
"immediately"  and  contained  "all 
"the  particulars."  3.  That  the 
"  funds  for  the  time  being"  of  the 
association  out  of  which  the  Plain- 
tiffs might  recover  did  not  mean 
"  the  balance  of  funds  after  deduct- 
"ing  all  existing  liabilities,"  and 
that  therefore  evidence  of  those  lia- 
bilities  was  properly  rejected.  N'a- 
tional  Bank  of  Australasia  v.  JBrock^ 

L.  209 
POVEETY. 
See  Practice  (Insolvency)  IV.  1. 
Eeopening  Accounts. 

POWEE. 
Qf  appointment  of  new  trustees. 
See  Trustee,  3. 


I.  Appeal. 


I  Appeal,  I. 


n.  Costs. 

See  Abbiteation  and  Awabd. 
Pbohibition. 

III.  Enlargement  of  Term. 

See  JuBiSDiCTiON,  I.  1. 

IV.  Filing  articles  nunc  pro  tunc. 
See  Abticled  Clebk,  II. 

V.  Prohibition. 

See  Pbohoition. 

VI.  Service  of  summons. 

1.  Service  of  a  summons  for  debt 
by  Complainant  at  a  house  he  alleges 
to  be  the  last  known  place  of  resi- 
dence of  the  Defendant,  when  the 
Defendant  is  really,  to  the  know- 
ledge of  the  Complainant,  gone  from 
the  house  into  gaol,  is  insufficient 
service.     jRegina  v.  Foster,         L.  8 

2.  Execution  of  a  conviction  based 
on  a  summons  so  Served  will  be 
prohibited.  If  the  point  was  taken 
below,  such  prohibition  will  be 
with  costs  against  the  Complainant 
below.  Ibid. 

PEACTICE   (DIVORCE  AND 
MATEIMONIAL). 


After  judgment  has  been  given 
on  a  petition  by  the  husband  for 
divorce,  if  it  is  adverse  to  the  wife, 
and  she  can  establish  a  primd  facie 
case  entitling  her  to  alimony,  she 
may  apply  to  the  Court  to  postpone 
the  registration  of  the  decree,  and  a 
convenient  time  may  be  fixed  when 
the  motion  for  alimony  can  be  enter- 
tained, but  it  is  absolutely  essential 
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that  there  should  be  evidence  efitab- 
lishing  a  prmd  facie  title  to  alimony. 
Terry  v,  Terry,  I.  E.  &  M.  78 

II.  Citation. 

1.  Service  of. — ^In  a  suit  by  the 
wife  for  judicial  separation  whese 
the  Eespondent  had  absconded,  and 
the  Petitioner  stated  upon  affidavit 
that  she  had  been  unable,  after  dili- 
gent enquiries,  to  gain  any  intelli- 
gence of  him,  and  believed  from  the 
answers  to  her  enquiries  that  he  had 
left  the  colony,  the  Court  refiised  to 
dispense  with  service  upon  the  Ees- 
pondent ;  but  upon  ftirtner  affidavits 
stating  where  the  Eespondent  was 
supposed  to  be,  directed  substituted 
service  by  advertisements  in  that 
place.     McJSFuUy  v,  McNultVy 

I.  E.  &  M.  85 

2.  Proof  of  service  of — Service  of 
a  citation  in  England  may  be  veri- 
fied by  the  affidavits  of  persons  resi- 
dent  there,  if  explicit  and  satisfac- 
tory.— Constable  v.  Constable, 

I.  E.  &  M.  88 

in.  Costs, 

Where,  on  a  petition  by  the  hus- 
band for  divorce,  no  redress  can  be 
obtained  against  the  co-respondent 
he  ought  not  to  be  called  upon  to 
pay  costs.     Terry  v,  Terry, 

I.  E.  &  M.  78 

lY.  Custody  and  maintenance  of  chil- 
dren, 

1.  Interim  orders  for  the  custody 
and  maintenance  of  children  may  be 
made  under  sec.  22  of  "  The  Divorce 
Act,"  where  the  children  have  no 
property.     Jones  v.  Jones, 

I.  E.  &  M.  87 

2.  The  same  presumption  as  to 
the  wife's  innocence  will  be  made 
on  an  application  for  the  custody 
and  maintenance  of  children  under 


sec.  22  of  "  The  Divorce  Act,''  as  on 
an  application  for  aUmony.       Ibid, 

Y.  Chjections  not  pleaded. 

Although  the  Court  may  itself 
take  cognizance  of  objections  to  a 
petition  by  the  husband  for  divorce 
on  the  ground  of  neglect,  conni- 
vance, or  condonation  if  they  appear 
upon  the  evidence,  the  Eespondent 
cannot  urge  them  unless  raised  by 
the  pleadings.     Terry  v,  Terry, 

I.  B.  &  M.  78 
YI.  Service, 

See  Stjpea.,  II. 

PEACTICE    (ECCLESIAS- 
TICAL). 

I.  Affldavit, 

1.  So  much  of  the  executor's  affi- 
davit required  by  the  Eules  of  Court, 
afi  relates  to  the  verification  of  the 
will,  is  part  of  the  materials  upon 
which  probate  should  be  granted; 
and  in  the  absence  of  this,  probate 
will  not  be  granted,  although  the 
will  is  verified  by  another  affidavit. 
The  other  part  of  the  executor's 
affidavit  may  be  in  another  docu- 
ment, and  may  be  filed  at  any  time 
before  issue  of  the  probate  from  the 
office.     In  re  Grant,  I.  E.  &  M.  64 

2.  Where  a  will  consists  of  seve- 
ral sheets,  the  last  of  which  only  is 
signed  by  the  testator,  the  affidavit 
in  support  of  an  application  for  pro- 
bate ought  to  speci^^,  and  by  some 
mark  indicate,  that  each  sheet  was 
the  subject  matter  of  the  testator's 
discretion,  and  each  sheet  of  the 
will  should  be  marked  by  the  Com- 
missioner before  whom  the  affidavit 
is  sworn  as  being  referred  to  by  the 
affidavit.     In  re  Black, 

I.  E.  &  M.  72 

3.  Upon  application  for  letters  of 
administration,  the  Court  will  not 
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act  upon  statutory  declarations 
where  affidavits  may  be  obtained. 
In  re  Hone  and  Fender, 

I.  E.  &  M.  73 

II.  Caveat. 

1.  Although  by  the  Eules  of 
Court  a  cayeat  against  application 
for  letters  of  administration  should 
be  filed  within  a  certain  time,  yet  if 
at  any  time  before  the  order  is  made 
a  caveat  is  filed  it  has  operation. 
In  re  Carroll,  I.  E.  &  M.  66 

2.  Upon  an  application  for  letters 
of  admmistration  the  Court  has  a 
discretion  as  to  letting  in  a  party  to 
be  heard,  although  his  caveat  may 
have  been  lodged  without  the  time 
fixed  by  the  rules.     In  re  Jones, 

I.  E.  &  M.  67 

III.  Executrix  aeeordmg  to  the  tenor, 

JET.  C.  by  his  will  desired  that  the 
whole  of  his  properties,  Ac,  be 
equally  divided  amongst  his  chil- 
dren, but  not  till  after  the  decease 
of  his  wife  to  whom  he  entrusted 
during  her  life  all  his  properties, 
Ac.,  for  the  maintenance  of  nerself 
and  children,  and  left  the  manage- 
ment to  his  wife  with  the  advice  of 
trustees  named  :  Meld,  that  probate 
could  not  be  granted  to  the  widow 
as  executrix  according  to  the  tenor, 
but  order  made  ioXy9>  grant  to  her  of 
administration  cvm  testamento  an- 
nexo,  allowing  her  to  enter  into  the 
administration  bond  without  sure- 
ties.    In  re  Cooper,     I.  E.  &  M.  68 

IV.  Kon-appearance  at  hearing  of 
suit. 

"Where  in  an  Ecclesiastical  suit 
the  Plaintiff  does  not  appear  at  the 
hearing,  an  order  dismissing  the  biU 
is  not  necessagr,  an  entry  by  the 
Judge  of  the  rlaintiff's  aefault  in 
appearance  beiag  alone  requisite. 
Carroll  v.  Carroll,        I.  E.  &  M.  69 

W.  W.  k,  A*B.      VOL.  I. — INDEX. 
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V.  Frohate,  grant  of . 

See  Will. 

1.  In  a  testamentary  paper  sought 
to  be  proved  as  a  will,  the  only 
words  relating  to  the  appointment 
of  executors  were — "  Trees,  and 
"Bxors. — Louis  Kitz,  of  Qeelong, 
"  watchmaker ;  Bohert  McDonald,  of 
''  Geelong,  chemisfc  :"  Held,  that  as 
between  the  grant  of  probate,  or  of 
administration  cum  testamentoannexo, 
probate  might  be  granted.  In  re 
Amiet,  1.  E.  &  M.  65 

2.  II.  B.,  being  domiciled  in  Eng- 
land, made  a  will  there  relating 
exclusively  to  property  in  Q-reat 
Britain  and  appointed  executors  in 
England.  He  then  came  to  Victo- 
ria and  made  a  second  will  relating 
exclusively  to  property  in  Victoria 
and  Tasmania,  ana  appointed  exe- 
cutors of  it  resident  in  Victoria. 
The  Court  of  Probate  in  England 
having  granted  probate  of  the  first 
will  without  referring  to  the  second, 
the  Supreme  Court  of  Victoria 
granted  probate  of  the  second  will 
without  referring  to  the  first.  In 
re  Eufhead,  I.  E.  &  M.  70 

PRACTICE  (EQUITY). 

I.  Administration  suit. 

The  Court  will  not  entertain  an 
administration  suit  until  there  is  a 
fiill  personal  representative  before 
the  Court,  and  the  obtaining  an 
order  for  letters  of  administration 
without  the  letters  being  taken  out 
does  not  constitute  such  a  represen- 
tative.    McLachlan  v.  McCallum, 

E.  110 
n.  Affidavit. 

An  affidavit  verifying  the  bill  as 
against  a  Defendant,  who  has  lefb 
the  suit  undefended,  is  necessary, 
though  no  answer  be  required  from 
such  Defendant ;  and  such  affidavit 
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should  generally  be  made  by  the 
Plaintiff  bimselL  Fahner  v.  BroncJc- 
harst,  B.  61 

III.  Arbitration, 

Where  a  Bubmission  provided 
that  application  to  make  it  a  rule 
of  Court  should  be  made  to  the 
"  Supreme  Court  of  Victoria,"  such 
apphcation  may  even  in  Term,  and 
when  the  i^l  Court  is  sitting  in 
banco,  be  made  to  a  single  Judge 
sitting  in  Equity;  and  when  an 
award  has  been  made,  the  award  as 
well  as  the  submission  should  be 
made  a  rule  of  Court.  McMeckan 
V.  White,  E.  166 

IV.  Attachment. 

1.  A  writ  of  attachment  for  non- 
payments of  costs  may  issue  from 
the  office  upon  the  mere  production 
of  the  subpoena  for  costs,  and  an 
affidavit  of  its  service  and  of  demand 
and  non-payment ;  and  no  order  of 
the  Court  for  its  issue  is  necessary. 
JEvan9  V.  Quthridge,  E.  49 

2.  A  party  should  only  be  dis- 
charged from  an  attachment  for 
non-payment  of  costs  upon  paying, 
as  well  as  the  costs  endorsed  upon 
the  writ  of  attachment,  the  costs  of 
the  certificate  upon  which  the  sub- 
poena for  costs  was  based,  of  the 
subpoena  itself,  and  of  the  attach- 
ment. Ibid, 

V.  Commissioner    to    take    achnow- 

ledgment  of  married  woman, 

A  special  commission  is  necessary 
to  take  the  acknowledgment  of  a 
married  woman,  under  No.  112,  s. 
87,  in  a  place  where  there  is  a  per- 
petual Commissioner  of  this  Court ; 
for  the  power  of  appointing  general 
Commissioners  does  not  extend  to 
this  case.     In  re  Sarffood,         E.  48 


VI.  Costs, 

1.  An  official  assignee  who  takes 
no  interest  in  property  settled  upon 
the  wife  of  the  insolvent,  but  who 
is  made  a  party  to  a  suit  respecting 
such  property,  is  entitled  to  his  costs 
against  the  Plaintiffs.  Wbodtcard 
V.  JemngSy  E.  1 

2.  An  official  assi^ee  of  a  person 
taking  a  beneficial  interest  under  a 
settlement,  who  refuses  when  ap- 
plied to  to  become  a  co-plaintiff, 
but  does  not  then  disclaim,  and  is 
therefore  necessarily  made  a  de- 
fendant, is  not  ^entitled  to  his  costs. 

lUd. 

VII.  Demurrer. 

Where  a  Plaintiff  did  not  set 
down  a  demurrer  for  argument 
within  eight  days  after  its  d^very ; 
Order  made  «r  parte  that  Plaintaff 
should  pay  the  costs  of  the  demurrer 
and  suit.    Fisher  v.  Jacomh,     E.  97 

Vin.  ExhMU. 

The  rule  of  Court  requiring 
exhibits  to  be  lodged  in  and  re- 
tained by  the  Master's  office,  is  only 
intended  to  preserve  such  exhibits 
until  the  hearing;  and  when  that 
purpose  is  served,  the  custody 
should  terminate.  Selwood  v,  Bwr- 
stall,  E.  96 

IX.  Ouardian  ad  litem. 

Upon  motion  for  the  appointment 
of  a  guardian  ad  litem  to  infant  De- 
fendants, if  any  of  the  infiints  are 
of  an  age  of  discretion,  there  should 
be  an  affidavit  of  their  assent  to  the 
proposed  guardian.  MeCrae  v. 
Buthefford,  E 161 

X.  Infant, 

An  infant  foreclosed  is  entitled 
to  a  day  to  shew  cause  notwithstand- 
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ing''The2\wteeADtlS56y    Bank 
of  Victoria  v.  Cozens,  E.  93 

XI.  Injunction, 

The  rule  that  all  material  facts 
must  be  brought  forward  on  obtain- 
ing ex  parte  injunctions  is  a  useful 
one ;  but  care  must  be  taken  not  to 
carry  it  too  far,  by  which  prolixity 
would  be  produced.  Lavezzolo  v. 
Mayor  of  DayUsford,  E.  113 

XII.  Master's  Report. 

A  report  will  on  the  application 
of  any  party  to  the  suit  be  referred 
back  to  the  Master  when  his  finding 
is  unauthorised  by  the  decree  and 
opposed  to  the  case  made  by  the 
bill.     Kendell  v.  Thomson,      E.  141 

XIII.  Notice  of  motion, 

1.  A  notice  of  motion  to  dissolve 
an  injunction  should  be  directed  not 
only  against  the  writ  of  injunction, 
but  also  against  the  Order  of  the 
Court  under  which  the  writ  was 
issued.     Mwrphy  v,  Martin,     E.  26 

2.  Sunday  does  not  reckon  in  the 
computation  of  the  two  clear  days' 
notice  required  for  a  notice  of  mo- 
tion.    Brown  v.  Mealy,  E.  47 

XIV.  Becei/oer, 

When  a  receiver,  appointed  at 
the  instance  of  the  Plaintiff,  left  the 
colony  and  the  Plaintiff  took  no 
steps  for  the  appointment  of  a  new 
receiver :  Held,  that  a  defendant, 
an  annuitant,  whose  annuity  was  in 
arrear,  was  entitled  to  move  for  the 
appointment  of  a  new  receiver  ;  and 
that  the  Plaintiff,  although  rightly 
served  with  notice  of  the  motion, 
was  not  entitled  to  his  costs  of 
►  appearing  upon  it.  Pittman  v. 
Townshend,  E.  140 


XV.  Service, 

The  13  Vic,  No.  31,  sec.  1,  ena- 
bling the  Court  to  authorise  sub- 
stituted service  "  upon  the  receiver, 
steward,  agent,  or  other  person  re- 
ceiving or  remitting  the  rents  of 
the  premises,  if  any,  the  subject 
matter  of  the  suit,"  does  not,  where 
the  property  is  in  &ct  producing 
no  rent,  authorise  substituted  ser- 
vice upon  an  agent  empowered  to 
receive  the  rents  of  the  property  in 
question.  Upon  a  motion  under 
tne  general  jurisdiction  of  the  Court 
leave  was  given  to  substitute  service 
of  the  bill  and  summons  upon  an 
agent  under  power,  who  was  em- 
powered by  the  Defendant  to  receive 
the  rents  of  the  property  the  sub- 
ject matter  of  the  suit,  and  bring 
or  defend  any  actions  or  suits  re- 
ferring to  it.     Duhiy  v.  Shannon, 

E.  25 

XVI.  Winding-up  Act. 

See  WiNDDTO-TiP  Act. 


PEACTICE  (INSOLVENCY). 

I.  Affidavit. 

1.  In  a  petitioning  creditor's  affi- 
davit of  debt  it  is  not  necessary  to 
negative  the  existence  of  a  security 
where  none  exists.  In  re  McMano- 
monie,  I.  E.  &  M.  53 

2.  The  non- numbering  of  the 
folios  of  affidavits  in  support  of  a 
petition  for  sequestration  is  to  be 
regarded  before  making  an  Order 
nisi  for  sequestration,  but  not  as 
cause  against  it.  Ibid. 

II.  Appointment  of  new  trustee  under 

5  Vic,  No.  17,  sec.  57. 

1.  An  application  for  the  ap- 
pointment of  a  new  trustee  of  an 
msolvent  estate  under  6  Vic.,  No. 
17,  sec.  57,  in  place  of  an  official 

c  2 
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assignee,  erroneously  appointed, 
should  be  made  either  on  notice  to 
such  official  assignee  or  with  his 
concurrence.     In  re  BucJcer^ 

I.  E.  &  M.  39 

2.  The  confirmation  by  the  Court 
of  the  election  of  a  new  trustee 
under  6  Vic.,  No.  17,  sec.  57,  need 
not  be  at  the  next  sitting  of  the 
Court.  Ibid, 

III.  Certificate  of  discharge. 

1.  Upon  motion  under  the  rider  to 
10  Vic.,  No.  14,  for  the  grant  of  an 
insolvent's  certificate,  the  consent 
of  the  creditors,  and  the  fact  that 
the  parties  consenting  are  all  the 
creditors,  should  be  verified  by  the 
affidavit  of  the  solicitor  of  the  in- 
solvent and  not  by  the  insolvent 
himself.     In  re  Sandasyde, 

I.  E.  &  M.  62 

2.  Such  application  may  be  either 
by  rule  nm  on  the  official  assignee 
or  upon  notice  to  him,  or  there  may 
be  a  consent  by  the  official  assignee 
duly  verified;  but  a  single  ^y's 
notice  to  the  official  assignee  is  not 
sufficient.  Ihid, 

IV.  Enlargement  of  Order  nisi  for 
compulsory  sequestration, 

1.  Application  for  an  enlargement 
of  an  Order  nisi  for  sequestration 
on  the  ground  that  accounts  were 
pending  in  the  Master's  office  be- 
tween the  alleged  insolvent  and  the 
petitioning  creditor,  which,  when 
completed,  would  shew  a  balance 
due  from  the  petitioning  creditor ; 
or  failing  that,  for  leave  to  file 
objections  nimc  pro  tunc  that  the 
alleged  insolvent  wm  not  really  in- 
debted to  the  petitioning  creditor 
on  certain  judgments  the  founda- 
tion of  the  Order  nisi,  such  judg- 
ments   having  been    obtainea    by 


default  by  reason  of  the  Defend- 
ant's poverty,  refused.  In  re  Me 
Manomonie,  I.  E.  &  M.  53 

2.  Where  an  Order  niti  seques- 
trated an  estate  until  a  given  day 
"  or  further  order,"  and  such  Order 
was  not  enlarged  on  the  day  named, 
there  being  on  that  day  no  single 
Judge  sitting :  Held,  that  the  insol- 
vency did  not  thereby  lapse.     Ihid. 

V.  Proceedings  before   Chief  Com- 

missioner. 

The  Chief  Commissioner  is  the 
judge  of  what  degree  of  delay  and 
indulgence  is  to  be  given  to  persons 
appearing  before  him,  and  the  Court 
has  no  jurisdiction  to  control  his 
movements  in  those  points.  If  he 
decides  erroneously,  because  too 
hastily,  an  appeal  is  the  proper 
remedy.     In  re  Bradley, 

I.  E.  &  M.  11 

VI.  Proof  of  Belt 

1.  The  Chief .  Commissioner  re- 
ceived proof  of  a  debt  under  cir- 
cumstances amounting  to  a  sur- 
prise upon  the  official  assignee, 
admitted  the  debt  as  proved,  and 
afterwards  refiised  to  re-open  the 
matter.  The  official  assignee  peti- 
tioned, praying  that  the  proof 
might  be  expunged,  and  the  Chief 
Commissioner  be  directed  to  re- 
hear the  matter.  Petition  dismissed 
with  costs.  Und. 

2.  Upon  a  proof  of  debt  by  a 
judgment  creditor  the  Court  cannot 
review  the  judgment,  except  upon 
the  grounds  of  an  equiti^ble  defence 
or  of  collusion  between  the  insol- 
vent and  the  creditor  in  obtaining 
the  judgment;  the  latter  being  a 
ground  which  it  is  open  to  a  credi- 
tor to  raise,  but  not  to  the  insol- 
vent himself  Mx  pcerte  Gregory, 
In  re  Boyce,  I.  E,  &  M.  57 
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VII.  Service  of  summons. 

1.  An  alleged  Insolvent  being  out 
of  the  jurisdiction,  the  petitioning 
creditor,  without  obtaining  an  order 
for  substituted  service,  advertised 
the  summons  under  5  Vic.,  No.  17, 
sec.  25  :  Held,  that  such  advertise- 
ments are  only  proper  when  the 
debtor  remains  in  Victoria,  and  is 
evading  service ;  that  the  advertise- 
ments in  this  case  were,  under  the 
circumstances,  nugatory  ;  and  order 
nisi  enlarged,  with  liberty  to  the 
petitioning  creditor  to  apply  for  an 
order  to  substitute  service.  In  re 
Smith,  I.  E.  &  M.  1 

2.  Piling  notice  of  objections,  one 
of  them  being  upon  the  ground  of 
the  irregularity  of  the  proceedings, 
does  not  preclude  an  alleged  insol- 
vent from  objecting  to  insuflBciency 
of  service.     In  re  Neiolngrfing, 

I.  E.  &  M.  33 

3.  Where  the  Insolvent  cannot  be 
served  personally,  he  must  be  served 
under  the  provisions  of  "  The  Com- 
"  man  Law  Practice  ActJ^  or  a  special 
order  must  be  obtained.  Ibid. 


PEBEEERING  CREDITOR 

Where  the  consideration  for  a 
conveyance,  executed  within  sixty 
days  preceding  an  order  for  seques- 
tration of  the  grantor's  estate,  is 
the  releaae  of  a  debt  due  by  the 
grantor  to  the  grantee,  such  convey- 
ance is  a  "  preferring*'  of  the  releas- 
ing creditor  within  the  meaning  of 
5  Vic,,  No.  17,  sec.  8.  Jacomh  v, 
Donovan,  E.  66 

PRESUMPTION. 

I.  Cf  death  after  seven  years^  absence, 

1.  The  seven  years  of  absence, 
without  being  heard  of,  from  which 
death  may  be  presumed,  may  be 


proved  in  separate  definite  portions 
of  time,  by  different  competent  wit- 
nesses. Bochford  v,  Jackson,  L.  23 
2.  In  ejectment  by  James  i2., claim- 
ing as  heir-at-law  of  his  imcle ;  to 
prove  the  death  of  John  JB.,  elder 
brother  of  James,  such  evidence  was 
given  of  JohrCs  absence  from  his 
last  residence  during  seven  years, 
unheard  of  by  those  who  would  have 
heard  of  him  if  he  were  not  dead, 
that  a  jury  might,  on  that  evidence, 
have  presumed  John^s  death  ;  Held, 
per  Barry,  J.,  and  Williams,  J.,  that 
the  jury  were  not  on  such  evidence 
bound  to  presume  John's  death,  but 
were  at  liberty  to  draw  the  inference 
of  his  death,  or  reject  it,  according  to 
their  conclusions  on  the  whole  case; 
Stawell,  C.  J.,  dissenting,  and  hold- 
ing that  the  presumption  was  one  of 
law,  which  the  jury  ought  to  draw, 
if  according  to  the  rules  of  evidence 
they  might  draw  it  from  the  facts. 

lUd. 

II.  Of  innocence. 

See  Practice  (DrvoEOB,  &c.)  IV.  2. 

III.  Cf  law  does  not  alter  fact. 

See  liABCEirr  I. 

PRIORITY. 
See  Reoistbatiok,  IL 

PRIVITY  OF  CONTRACT. 

See  Mistake. 

PROBATE. 

Grant  of 

See  Peactice  (Ecclesiastical) 
I.  1,  2,  III.,  V. 

PROCLAMATION. 

See  Specific  Peetormakce. 
Whether  a  proclamation  speaks 
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from  its  date  or  from  the  time  of  its 
publication — quwre,  Kennedv  v. 
The  Queen,  E.  145 

PEOHIBITION. 

I.  By  Common  Law  Jud^e  in  vaeo' 

tion, 
A  rule  for  prohibition  may  be 
obtained  under  the  Act  15  Vic.,  No. 
10,  sec.  19,  from  a  Judge  hearing 
common  law  business  in  chambers 
in  vacation,  during  the  sitting  of  a 
Judge  in  the  equity  jurisdiction. 
Dennis  v,  Vivian,  L.  201 

II.  Costs. 

See  Practice  at  Law,  VI.  2. 

Where  magistrates  in  petty  ses- 
sions had  wrongly  convicted  a  per- 
son for  illegally  impounding  horses, 
when  he  had  but  seized  with  intent 
to  impound,  and  then  abandoned 
his  intention,  but  where  the  horses 
had  been  injured,  the  Supreme 
Court  granted  the  Defendant  a  rule 
for  prohibition,  but  refused  him 
costs,  on  the  Plaintiif.  undertaking 
to  bring  no  action.  In  re  Rawlings 
and  Motherwell,  Ex  parte  Mahoney, 

L.  22 

PEOOF  OF  DEBT. 
See  Peaotice  (Insolvenot)  VI. 

PEOTEST  (PAYMENT 
UNDEE). 

Before  action  for  excessive  distress. 
See  AcTioir,  V. 

PUNISHMENT. 

Of  insolvent  under  7  Vic.,  No.  19, 
sec.  19. 

See  Insolvent. 


QUAETZ  EEEF  DEAINAGE. 
See  Appeal  II.  1. 


EAJLWAY  COMPANY. 
See  WiKDiKa-up  Act,  5. 

EAILWAYS. 
Management  of 

See  Aekest. 

EAPE. 
Details  of  complaint  hy  prosecutrix 
inadmissible. 
On  an  information  for  rape,  wit- 
nesses called  to  corroborate  the 
statement  of  the  prosecutrix  that 
she  complained,  can  only  be  ex- 
amined by  counsel  for  the  ^roeecu- 
tion,  as  to  whether  complMnt  was 
made ;  and  cannot  be  asked  to 
state  any  details  of  the  complaint, 
and  where  a  witness  stated  the 
terms  of  the  complaint,  and  in  the 
complaint  the  prisoner  was  spoken 
of  by  name  as  the  offender,  a  con- 
viction following  on  such  evidence 
was  quashed.     Beyina  v.  Cooper, 

EATE. 
See  Appeal  IV. 

I.  Validity  of:  where  may  not  he  in- 

quired  into. 

See  AcTiOK  V. 

II.  JVhat  is  exempted  from  as   a 
"mine''  wider  No.  176,  sec.  181. 

D.  and  party,  L.  and  party,  and 
C.  and  party,  were  rated  by  the 
8.  Eoad  Board  under  the  Act  No. 
176,  sec.  181,  for  land.  Each  party 
appealed  to  the  General  Sessions 
on  the  ground  that  their  land  was 
a  ''mine,"  and  exempt  from  rates 


RATE. 
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under  sec.  181.  Their  appeals  were 
dismissed,  and  cases  stated  for  tHe 
Supreme  Court.  The  land  held  by 
D.  and  party  was  held  under  miners' 
rights.  On  it  was  a  gold-mine, 
worked  by  them,  and  buildings, 
and  a  steam-engine  and  machinery 
for  crushing  quartz.  They  used 
this  machinery  to  crush  the  quartz 
raised  fipom  tneir  own  said  mine, 
and  also  to  crush  quartz  from  other 
adjoining  mines,  held  by  them  under 
miners'  rights,  along  with  other 
persons  not  interested  in  the  land 
rated.  The  land  held  by  O.  and 
party  was  held  under  a  lease  from 
the  Crown.  On  it  was  a  gold-mine 
worked  by  them,  and  an  engine 
and  machinery.  They  used  this 
machinery  to  crush  the  quartz  from 
their  own  said  mine,  and  also  to 
crush  quartz  from  other  adjoining 
claims  neld  by  them ;  and  also  to 
crush  for  reward  the  quartz  of 
strangers.  The  land  held  by  L, 
and  party  was  held  by  lease  from 
the  Crown.  On  it  there  was  no 
gold-mine,  but  a  steam-engine  and 
machinery.  They  used  ttiis  ma- 
chinery to  crush  quartz  from  gold- 
mines situated  near,  and  held  under 
miners'  rights  by  them  with  other 
persons  not  interested  in  the  land 
rated.  In  all  three  cases  it  was 
stated  that  the  quartz  containing 
the  ore  on  being  raised  to  the  sur- 
face was  not  merchantable  nor 
usually  sold ;  but  that  the  gold  ex- 
tracted by  crushing  was  merchant- 
able on  leaving  the  machinery  : 
Held^  that  in  neither  of  the  three 
cases  was  the  land  exempt  from 
rates ;  and  appeals  dismissed.  JDo- 
vidsan  v.  The  Btawell  Boad  Board, 

L.  79 
RATE  BOOK. 
JPrimd  fade  evidence  only  of  validity 
of  rate. 

See  EviDBifCB,  II. 


See  CAVBA.T  II. 

RECEIVER. 
See  Peactice  (Eqtjitt)  XIV. 

RECRIMINATORY  CHARGES. 
See  Alimont. 

RECTIFICATION. 
See  Mistake. 

REFERENCE. 
Enactment  by. 

See  Penalties,  II. 

REGISTRATION. 

I.  Of  Bill  of  Sale. 

1.  A  mortgage  deed  of  mining 
plant  and  machinery  does  not  re- 
quire to  be  registered  under  the 
Act  No.  109,  sec.  28,  where  the 
mortgagee  is  in  possession.  Oriental 
Bank  V.  Cart-er,  L.  36 

2.  The  word  mortgage  was  inten- 
tionally omitted  from  the  latter 
part  of  the  Act,  No.  109,  sec.  28, 
respecting    registration.  Ibid, 

II.  Of  Deeds, 

Registration  is  only  important  in 
deciding  priority  between  inconsis- 
tent conveyances,  each  of  which 
would  be  effectual  but  for  the 
other;  but  gives  no  increased  effi- 
cacy to  conveyances  impugned  for 
fraud  or  mistake.  Suiherland  v. 
Peel,  E.  18 

REHEARING. 

By  (hwrt  of  Mines:  once  only. 

The  Act  No.  32,  sec.  70,  gives 
the  Court  of  Mines  power  to  grant 
but  one  rehearing  of  a  hearing  or 
an  appeal.  Dennis  v,  Vivian,  L.  201 
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REVENUE. 


By  inaugurates. 

See  Evidence  III. 

RELEASE. 
Of  debt. 

See  Fbefebbing  Creditoe. 


REMOVAL. 

See  Trustee,  1. 

RE-OPENINQ  ACCOUNTS. 

Wliere  a  Defendant  through 
poverty  Ib  unable  to  attend  in  the 
Master's  ofl&ce  when  accounts  are 
taken  against  him,  this  is  no  ground 
for  permitting  him  to  re-open  those 
accounts,  and  if  relief  De  given 
him  it  will  only  be  upon  payment 
both  of  the  costs  of  the  account  and 
of  the  application.  Kendell  v, 
Thmaon,  E.  144 

REPEAL. 
See  Penalties  I.,  II. 

REPLEVIN. 

See  Action  V. 
Distress  II. 

REPORT. 
See  Practice  (Equitt)  XII. 

RESERVATION. 

By  Grown  grant  and  subsequent  pro- 
clamation. 

See  Crown  Obant. 


RESIDENCE. 

Name  andy  of  "transient  offender j*^ 

under  Act  No.  186,  sec.  31. 

See  Arrest. 


See  Crown  Revenites. 

REVIVAL. 

Of  Sequestration, 

See  Sequestration  III. 

REVOCATION. 

See  Parties,  1. 
Will,  2. 

RIGHT  OF  WAT. 
Reservation  of. 

See  Crown  Gilant. 

RIGHT  TO  BE  HEARD. 
See  WiNDiNG-irp  Act,  4. 

ROADS. 

Second  toll  on  same  day. 

Under  the  Acts  16  Vie.,  No.  40, 
sec.  20,  and  No.  176,  sec.  249,  a 
second  toll  is  demandable  for  the 
same  horses  and  wagon,  going  in  the 
same  direction,  on  the  same  day. 
Bya/n  v.  Folworth,  L.  6 

RULES  OF  SUPREME  COURT. 
See  Barrister. 


SALE. 

See  Contract  I. 

Jurisdiction  II.  2. 
Mortgage,  2. 
Separate  Estate. 

SECURITY. 
See  Practice  (Insolvency)  1. 1. 
If  a  creditor  think  fit  to  get  a 
new  security,  whatever  its  force,  he 
will  not  in  a  Court  of  Equity  be 


SECUEITT. 


SEQUESTEATION.        xli 


allowed  to  use  it  and  at  the  same 
time  enforce  all  his  antecedent 
rights.     Mwrphy  v,  MarUn^      E  26 

SELECTION. 
€f  Crown  lands, 

j&c  Speoipic  Pebpobmancb. 

SEPAEATE  ESTATE. 

Jtf".,  trustee  for  W,^  a  married 
woman,  made  advances  to  her  on 
her  promise  to  repay  him  out  of 
the  rents  of  the  trust  properly.  M. 
and  W.  afterwards  mortgaged.  On 
bill  by  M,  against  W.  to  enforce 
his  charge,  W,  was  ordered  to  give 
up  possession  to  M.,  who,  subject 
to  the  rights  of  the  mortgagee,  was 
to  retain  the  rents  in  satisfaction  of 
his  advances,  interest,  and  costs. 
Semhle, — In  giving  relief  to  the  cre- 
ditors of  a  wife's  separate  estate 
such  relief  will  not  be  confined  to 
decreeing  payment  out  of  rents  and 
profits,  but  a  sale  of  the  corpus  of 
real  estate  may  be  directed.  Michael 
V.  Wakefield,  E.  186 

SEQUESTEATION. 
I.  Act  of  Insolvency. 

1.  A  judgment  debtor,  when 
called  upon  to  satisfy  the]  debt,  or 
point  out  property  to  satisfy  it, 
must,  in  order  to  avoid  the  commis- 
sion of  an  act  of  insolvency  within 
the  6  Vic.,  No.  17,  sec.  6,  either 
satisfy,  or  point  out  property  within 
the  circuit  district  of  the  sheriff  to 
whom  the  writ  of  execution  is  ad- 
dressed. Ex  parte  Staughton,  In  re 
Hetoitt,  I.  E.  &  M.  15 

2.  When  a  judgment  debtor  is 
required,  under  5  Vic,  No.  17,  sec. 
5,  to  "point  out  disposable  pro- 
perty," the  mere .  assertion  by  nim 
that  he  has  property  is  not  a  suffi- 
cient pointing  out ;  and  the  person 


who  relies  upon  such  assertion  must 
afford  evidence  of  its  truth,  and  not 
merely  prove  that  he  made  such  a 
statement.  Ex  parte  White,  In  re 
HewiU.  I.  E.  &  M,  24 

n.  FetiUonfor. 

See  Infra  IH.  1. 

1.  All  executors  must  join  in  a 
petition  for  the  compulsory  seques- 
tration of  the  estate  of  a  debtor  to 
their  testator's  estate.  Treasure  v, 
Jones  considered,  and  held  not 
binding  in  Victoria.  Ex  parte 
StaugMon,  In  re  Hewitt,  I.  E.  &M.  15 

2.  A  petition  for  compulsory 
sequestration  averred  that  the  debtor 
having  the  sentence  of  a  competent 
Court  against  him,  and  being  there- 
unto required  by  a  proper  officer, 
did  not  satisfy  the  same  or  point 
out  sufficient  property  to  satisfy  the 
same;  but  did  not  state  that  the 
officer  failed  to  find  sufficient  pro- 
perty to  satisfy  the  sentence :  Held, 
that  the  petition  did  not  sufficiently 
set  forth  the  alleged  act  of  in- 
solvency; leave  to  amend  refused; 
and  Order  nin  discharged  without 
costs.     In  re  Msher,    I.  E.  &  M.  31 

in.  Betivalof 

1.  A  petition  under  6  Vtc»,  No. 
17,  8.  28,  for  revival  of  a  sequestra- 
tion alleged  default  of  the  petition- 
ing creditor,  and  also  collusion 
between  him  and  the  Insolvent  as 
to  the  discharge  of  the  rule  nisi  for 
sequestration ;  but  no  such  collusion 
was  proved :  Held,  that  proof  of 
default  alone  was  sufficient,  without 
collusion,  and  that  the  allegation  in 
the  petition  of  collusion  was  to  be 
regarded  as  mere  surplusage.  Ex 
parte     Staughton,     In    re    Hewitt, 

I.  E.  &  M.  15 

2.  It  is  not  necessary  that  a  cre- 
ditor seeking  to  revive  a  sequestra- 


xlii        SEQXJESTEATION. 


SHEEIPF. 


tion,  should  prove  that  the  original 
petitioning  creditor's  debt  was  a 
good  one,  although  he  must  prove 
the  insolvency  in  other  respects, 
and  prove  his  own  to  be  a  good 
petitioning  creditor's  debt.        Ibid. 

3.  The  debt  of  a  creditor  seeking 
to  revive  a  sequestration  under  5 
Vic,,  No.  17,  s.  28,  is  sufficient  if 
incurred  prior  to  the  order  for 
sequestration,  and  need  not  have 
been  incurred  prior  to  the  act  of 
insolvency  relied  on.  ^x  parte 
WhiU,  In  re  Hewitt,  L  E.  A  M.  24 

4.  Where  two  of  three  executors 
have  applied  under  5  Vic,,  No.  17, 
s.  28,  for  a  revival  of  a  sequestration 
of  the  estate  of  a  debtor  to  their 
testator's  estate,  and  such  applica- 
tion has  been  refused  on  the  ground 
that  two  out  of  three  executors 
were  not  entitled  so  to  apply ;  such 
refusal  is  no  bar  to  a  subsequent 
application  by  another  creditor  for 
revival.  Ibid, 

5.  Upon  an  application  under  5 
Vic.  No.  17,  s.  28,  to  revive  a  seques- 
tration, the  original  petitioning  cre- 
ditor need  not  be  served  with  notice 
of  the  application.  Ibid. 

SEEVICE. 

See  PEA.CTICE  (DrvoECE,  Ac.)  II. 

(Eqtjitt)  XV. 

(Insoltenct)  VII. 

WiKDOo-Tip  Act,  1. 

SETTLEMENT  (VOLUNTAET). 

8ee  Ceetificate,  Beftjsal  of,  V. 
A  settlement  executed  in  antici- 
pation of  the  possible  result  of 
pending  litigation  may  be  as  frau- 
dulent as  if  executed  after  the  result 
is  known.     In  re  Solomon, 

I.  E.  &  M.  45 

SHAEEHOLDEE. 
See  Wdtdiko-up  Act,  1. 


Circuit  Districts, 

See  Seqtjestbation  I.  1. 

SIGNATITEB. 

To  will 

See  Feactioe  (Ecclesiastical) 
1.2. 

SPECIFIC  PEEFOEMANCE. 

Crown  lands  were  by  proclama- 
tion dated  7th  August  decmred  open 
for  selection  on  and  after  the  10th 
September.    By  a  subsequent  pro- 
clamation, dated  on  the  8th,  but 
gazetted  only  on  the  11th  Septem- 
ber, certain  allotments  were,  under 
the  46th  sec.  of  the  "Zand Act," 
withdrawn  from  selection  "on  ac- 
"  count  of  improvements."     On  the 
10th  of  September,  K.  applied  to 
select  one  of  these  allotments,  pud 
to  the  land  officer  the  purchafie- 
money  for  subdivision  A,  and  ooe 
year's  rent  in  advance  for  subdivi- 
sion B,  and  received  from  him  a 
receipt  and  certificate  of  selection. 
On  petition  by  K,,  under  the  Act 
No.  49,  for  specific  performance  of 
the  aUeged  contract  for  sale  to  him : 
JEeld,  that  the  reason  assigned  for 
withdrawing  the  land  was  sufficient; 
that  the  land  was  effectually  with- 
drawn from  selection  on  the  10th 
September  by  the  order  of  the  8th, 
although  not   published  until  the 
11th,  and  petition   dismissed  with 
costs.     Kennedy  v.  The  Queen, 

^  E.  145 

STAMPS. 
On  Weights  and  Measures, 
See  Weights  akd  MEi^srEES. 

STATUTE  OF  PBAUDS. 
See  Contract  I. 


STATUTES  (IMPERIAL). 


3UEETIES.  xUii 


13  Mia,,  cap.  v. 

See  Cestifio^te,  BEFUSiJi 
OP,  V. 

rBATJDTJLEirT     COKVBT- 
AKCB. 

Settlement. 

54  Gho.  IIL,  cap.  xv. 
Sec.  4 : 

See  Action  IV. 

11  Geo.  IV.  and  1  Oul  IV.,  cap. 
xlvii. 

See  JiTBiSDiOTiOK  II.  2. 

11  &  12  Vic.,  cap.  xlii. 
Sec.  11 : 

See  Jtjbisdiotion  V.  2. 

Sec.  17  : 
See  Depositions. 

11  and  12  Vic.^  cap.  xliii. 
Sec.  11 : 
See  Jtjeibdiotion  V.  2 

STATUTOET  DECLARA- 
TIONS. 

See  Peactiob  (Eoclesiastioai.) 
L  3. 


STREET. 
See  Action  I.,  II. 

GOBPOEATION  1. 


SUBSTITUTED  SERVICE. 

See  Pbactice  (Divobce,  &o.)  IE. 

(Equity)  XV. 

(Insolvbnot)  Vn. 

SUMMONS, 
Service  of. 
See  Pbactice  (Insoltbnct)  VII. 

SUNDAY. 
See  Pbactice  (Equity)  XIII.  2. 


To  administration  hand. 
See  Pbactice  (Ecclesiastical) 

ni. 

SURPLUSAGE. 
See  Sequestbation  IIL  1. 

SURPRISE. 
See  Pbactice  (Insolvency)  VI.  1. 

SURVEYOR  (DISTRICT). 
See  AGEifTT. 


TENANT. 


Holding  of,  from  year  to  year,  not 
terminated. 

See  License  III. 


TENDER. 

See  Action  V. 
Bill  ojt  Sale. 

TERM. 
Enlargement  of 

See  JlTBISDIOTION  I.  1. 

TERRITORIAL  LIMITS. 
OfjurUdiction. 

See  JuBiSDiCTiON  IV.  1. 

TIME. 
Bor  payment  of  calls. 

See  Deed  I. 

TOLL. 

See  Roads. 

TRADE  OR  BUSINESS. 
See  Babbisteb. 


xliv  TEANSFEE. 

8ee  Featidtjient  Pbefebence. 

TEANSIENT  OFFENDEE. 
See  Abbest. 

JUBISDICTION  V.  1. 

TEUSTEE. 

See  IlTDEMNITT. 

Pabties,  1,  2. 

Pbactice  (Insolvency)  II. 
Separate  Estate. 
"  Tetistee  Act  1856." 

1.  Permanent  absence  from  the 
colony,  resulting  in  injury  to  the 
trust  estate,  is  a  sufficient  ground 
for  the  removal  of  a  trustee,  although 
the  testator  may  have  known  of  such 
permanent  absence  when  appointing 
nim  a  trustee.  Knox  v,  PosHe- 
thwaite,  E.  62 

2.  By  an  assignment  in  trust  for 
creditors  it  was  provided  that  no 
creditor  should  be  entitled  to  re- 
ceive a  dividend  upon  anv  greater 
sum  than  the  trustee  should  certify 
to  be  due;  and  that  the  trusteie 
should  act  under  the  direction  of  a 
meeting  of  creditors.  On  rule  nisi, 
under  7  Vic.,  No.  19,  sec.  9,  bjr 
a  creditor  for  payment  of  a  divi- 
dend on  a  debt  claimed  by  him,  but 
which  the  trustee  refused  to  certify, 
and  under  direction  of  a  meeting  of 
creditors,  declined  to  pay  a  divicfend 
upon :  Seld,  that  it  was  the  duty  of 
tne  trustee  to  exercise  such  a  dis- 
cretion as  the  deed  reposed  in  him, 
and  rule  discharged;  but,  it  ap- 
pearing that  its  provisions  came 
upon  the  applicant  as  a  surprise, 
without  costs.  Ex  parte  Nathan, 
In  re  Bamett,  E.  107 

3.  When  the  Court  has  taken  the 
management  of  a  testator's  property 
into  its  hands,  a  power  in  the  wiU 
to  appoint  new  trustees  cannot  pro- 


TEUSTEE. 

perly  be  exercised  without  its  sanc- 
tion,    Mortimer  r.  Braithwaite, 

E.  139 

"TEUSTEE  ACT  1856." 

A  testator  devised  all  his  real 
estate  to  B,  upon  trust  for  sale. 
Probate  of  another  instrument  pur- 
porting to  be  a  later  will  of  the  tes- 
tator was  obtained.  B.  formally 
disclaimed  the  trusts  of  the  origin^ 
will.  Upon  petition  by  the  benefi- 
ciaries under  that  will,  averring  that 
they  were  desirous  of  testing  the 
validity  of  the  will  by  commencing 
actions  of  ejectment,  but  were  unable 
to  do  so  by  reason  of  B.  refusing  to 
act  or  to  allow  his  name  to  be  used 
in  any  action,  and  that  the  heir-at- 
law  of  the  testator  could  not  be 
discovered :  Order  made,  without 
confirming  the  validity  of  the  first 
will,  for  the  appointment  of  a  new 
trustee,  and  for  vesting  in  such  new 
trustee  the  property  devised  by  the 
first  will.     In  re  Barnes,  E.  72 


UNDEFENDED  SUIT. 
See  Pbactice  (Eqititt)  n. 


VESTING  OEDEE. 
See  "Tbustee  Act  1856." 

VOLUNTAET  CONVEYANCE. 

See  Cebtipicate,  Eeftjsal  op,  V. 
Fbatjdulent  Pbefebekck. 
Settlement. 


WAIVEE. 
See  Appkai,  IV.  1. 


WAEDEN. 


WILFUL  DEFAULT,     xlv 


8ee  Appeal  II. 

WAEEANT. 
See  DiSTBESS  II. 

WAEEANTY. 

Where  none  implied. 

See  CONTBACT  III. 

WASTE. 
See  Injuitctiok  I. 

WATEE  BATES. 
See  DiSTBESS  I. 

WEIGHTS  AND  MEASURES. 

I.   Weighing    machine :     comparing 
with  standards :  stamping. 

1.  Whether  under  the  Act  No. 
151,  a  weighing-machine  of  capacity 
to  weigh  over  56  Rs.  need,  so  far  as 
the  owner  is  concerned,  be  compared 
and  stamped  by  the  inspector,  qwere. 
Council  of  Borough  of  Ballarat  v. 
O'CotmoTy  L.  1 

2.  Under  the  Act  No.  151,  the 
owner  of  every  weighing  machine  is 
compelled  to  have  it  true  and  correct, 
and  it  is  the  duty  of  the  inspector 
to  examine  and  compare  every 
machine  on  payment  by  the  owner 
of  the  proper  fees ;  and  in  compar- 
ing a  macoine  capable  of  weighing 
over  56  fts.,  the  inspector  may  use 
other  weights  beside  the  standards 
supplied  by  the  Government,  if  such 
additional  weights  have  first  been 
verified  by  the  standards.  lUd. 

WIFE. 

See  Feme  Covebt. 

Husband  and  Wife. 


See  Landlord  and  Tenant. 
WILL. 

See  EXONEBATION   OP    MOBTGAGED 

Lands. 

Pbacticb   (Ecclesiastical) 

I.  2,  IIL,  V. 
"  Tbtjstbe  Act  1856.  " 

1.  Where  a  will  was  not  duly 
executed,  but  a  subsequent  codicil 
duly  executed  referred  to  a  previous 
will:  Held  that  parol  evidence 
might  be  admitted  to  connect  the 
unattested  will  with  the  will  spoken 
of  in  the  codicil;  and  probate 
granted  of  the  ¥rill  and  codicil.  In 
re  mil,  L  E.  &  M.  63 

.  2.  A  testator  left  a  wiU  and  three 
codicils.  The  second  revoked  cer- 
tain legacies,  confirmed  another,  and 
appointed  two  additional  executors. 
The  third  did  not  notice  the  second, 
but  revoked  the  legacies  previously 
revoked,  and  also  that  previously 
confirmed,  and  confirmed  the  vrill  in 
every  particular  not  thereby  altered 
or  revoked :  Held^  by  the  fiul  Court, 
reversing  Molestvorth,  J.,  that  the 
third  codicil  in  no  way  affected  the 
appointment  of  executors  by  the 
second  codicil,  and  probate  of  the 
vnU  and  three  codicils  granted.  In 
re  Stephenson,  I.  E.  &  M.  73 

3.  A  testator,  after  directing  pay- 
ment of  his  debts  by  his  wife,  dis- 
posed of  his  property  in  the  follow- 
ing words : — "  The  rest  residue  and 
"remainder  of  my  worldly  goods 
"such  as  carts  horses  moneys  or 
"  property  of  what  nature  or  kind 
"  soever  which  God  in  his  goodness 
"  hath  bestowed  upon  me  shall  be 
"  for  the  sole  use  and  benefit  exclu- 
"  sively  of  my  aforesaid  wife,"  and 
he  afterwards  appointed  her  execu- 
trix. Held,  that  the  testator's  real 
estate  was  thereby  effectually  de- 
I   vised.     Ba^iiblet  v.  Bamblet,     E.  81 
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WINDING-TJP  ACT. 


1.  By  an  ordeninder  11  Vic.,  No. 
19,  8.  17,  made  upon  the  petition  of 
the  official  ajid  creditors'  afisignees 
of  a  joint-stock  company,  the  Chief 
Commissioner  was  directed  to  settle 
a  list  of  shareholders  and  advertize 
the  same,  with  notice  that  the  share- 
holders therein  named  were,  if  they 
thought  fit,  to  come  in  before  him 
and  dispute  their  liability  in  respect 
of  their  shares,  on  a  peremptory 
day  to  be  fixed  for  that  purpose, 
and  that  in  default  of  their  so 
coming  in,  each  shareholder  would 
be  held  liable  in  respect  of  such 
shares.  The  order  abo  directed  a 
copy  of  such  notice  to  be  served  on 
each  shareholder:  Seld,  that  the 
meaning  of  the  order  should  be 
taken  to  be,  that  an  advertisement 
should  be  published  requiring  the 
persons  named  in  it  to  appear  at 
the  day  fixed,  and  that  upon  their 
respectively  appearing,  they  should 
admit  or  deny  the  liabmty  attributed 
to  them,  and  in  the  latter  case  have 
it  ascertained ;  but  that  the  adver- 
tisement threatening  them  with 
being  bound  by  the  list,  in  de&ult 
of  appearance,  should  be  regarded 
as  a  hrutum  Juhnen,  and  that  no 
shareholder  could  be  bound  until 
service  upon  him  requiring  him  to 
show  cause,  or  his  voluntary  appear- 
ance :  Held,  also,  that  there  was  no 
necessity  to  shew  service  upon  all  in 
the  list  before  proceeding  in  the  in- 
quiry as  to  any.  Difficulties  having 
arisen  in  the  prosecution  of  the 
above  order,  the  Court,  upon  the  e^p 
parte  application  of  the  Petitioners, 


varied  and  added  to  the  original 
order  in  certain  respects.  In  re 
FrovidetU  Institute  of  Victoria, 

I.  E.  &  M.  3 

2.  On  the  hearing  of  a  petition 
under  the  "  Companies  Statute  1864," 
for  an  order  to  vrind  up  a  company, 
the  Court  will  not,  at  the  instance 
of  Plaintifis  in  a  suit  against  the 
company,  give  leave.to  proceed  with 
the  suit,  notwithstanding  the  wind- 
ing-up order,  but  such  application 
must  DO  brought  forward  as  a  sub- 
stantive motion  after  the  winding- 
up  order  has  been  made.  Jh  re 
The  Melbourne  and  Minnd  Colliery 
Compan/y,  B.  166 

8.  On  a  petition  under  the  "  Com- 
panies Statute  1864,"  for  winding-up 
a  company  within  the  provisions  of 
that  Act,  it  is  discretionary  with  the 
Court  to  grant  the  prayer  of  the 
petition.  In  re  St.  KUda  and 
Brighton  Itailway  Coy.,  E.  157 

4.  On  a  petition  under  the 
''Companies  Statute  1864,"  for  a 
winding-up  order,  a  company,neither 
a  creditor  nor  a  contributor  of  the 
company  sought  to  be  wound  up,  is 
not  entitled  to  be  heard.  find. 

6.  The  provisions  of  '' The  Com- 
"ponies  Statute  1864,"  relative  to 
wmding  up  companies  do  not  apply 
to  a  Etolway  Company  incorporated 
by  Act  of  Parliament.  Ihid. 

WITHDEAWAL   OP  LAND 
FEOM  SELECTION. 

See  Specific  PEEroEMAWcE. 


